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JUDGE    CURTI8*S 


EDITION  OF  THB 


DECISIONS 


or  THB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


Now  in  Press,  and  will  shortly  be  Published^  the  Dedsions  of  the 
Supreme  Court  of  the  United  States,  with  Notes  and  a  Digest,  by 
Hon.  Benjamin  R.  Cuktis^  one  of  the  Associate  Justices  of  the 
Court  In  18  volumes,  octavo.  Comprising  the  Cases  reported 
by  Dallas,  4  vols.;  Cranch,  9  vols.;  Wheaton,  12  vols.; 
Peters,  16  vols. ;  Howard,  16  vols. ;  in  all  57  volumes. 


EXTRACT   VROM   THX  FRSrACB. 

'^Tlus  work  contains  the  decisions  of  the  Snpreme  Conit  of  the  United 
States.  The  opinions  of  the  Court  are,  in  all  cases,  given  as  they  have  been 
printed  b^  the  aathorized  reporters,  after  correcting  such  errors  of  the  press 
or  of  citation  as  a  careful  examination  c^  the  text  luts  disclosed. 

**I  have  endeavored  to  give,  in  the  head-notes,  the  substance  of  each  deci- 
sion. They  are  deiugned  to  show  the  points  decided  by  the  Court,  not  the 
dicta  or  reasonings  of  the  Judges. 

**  The  statements  of  the  cases  have  been  made  as  brief  as  possible.  For 
many  jears,  it  has  been  die  haUt  of  all  the  Judges  of  this  Court  to  set  forth 
in  their  ojnnions  the  facts  of  the  cases,  as  the  Court  viewed  them  in  making 
their  decision.  Such  a  statement,  when  complete,  renders  any  other  suner- 
Ihions.  When  not  found  complete,  I  have  not  attempted  to  restate  the  wnole 
case,  but  have  supplied,  in  the  report,  such  facts  or  documents  as  seemed  to 
me  to  be  wanting. 


''In  some  cases,  turning  upon  questions,  or  complicated  states  of  fkct,  and 
not  in¥olying  any  matter  or  law,  I  haye  not  thought  it  necessary  to  encum- 
ber the  yrork  yrith  detailed  statements  of  eyidence  yrhich  no  one  would  find 
it  useful  to  recur  to.    These  instances,  howeyer,  are  few. 

«  To  each  case  Is  appended  a  note  referring  to  aA  subsequent  dedsions  in 
which  the  case  in  the  text  has  been  mentioned.  It  will  thus  be  easy  to  as- 
certain whether  a  decision  has  been  oyerruled,  doubted,  qualified,  expluned, 
or  afiirmed ;  and  to  see  what  other  apfilicaliaiia  haye  been  made  of  tne  same 
or  analogous  principles. 

*'  The  paging  of  the  authorized  reporters  has  been  preseryed  at  the  head 
of  each  case,  and  in  the  margin  of  each  page,  for  conyenience  of  reference ; 
the  reporters  being  designated  by  their  initials, — D.  for  Dallas,  C.  for 
Cranch,  W.  for  Wheaton,T.  for  Peters,  H.  for  Howard. 

^  It  is  expected  that  all  the  decisions  of  the  Court,  down  to  the  close 
of  the  December  Term,  1854,  will  be  embraced  in  eighteen  yolumes.  To 
these  will  be  added  a  Digest  of  all  the  deciaons." 


We  ask  attention  to  the  following  approyal  by  the  Members  of  the  Su- 
preme Court  of  the  United  States:  — 

''  We  anproye  the  plan  of  Mr.  Justice  Curtis's '  Decisions  of  the  Supreme 
Court  of  the  United  States,'  and  belieye  that  its  execution  by  him  will  be  of 
much  utility  to  the  legal  profession,  and  to  our  country." 

Roger  B.  Tankt,  Chief  Justice,        Feteb  V.  Daniel,  Associate  Justice. 
John  McLean,  Associate  Justice.       Samuel  Nelson,  Associate  Justice. 
Jambs  M.  Wayne,  Associate  Justice.  Robert  C.  Grisr,  Associate  Justice. 
John  Catron,  Associate  Justice.        J.  A.  Campbell,  Associate  Justice. 

The  Old  Series  of  these  Reports  are  in  57  yolumes,  the  Cataloffue  price  of 
which  is  $21 7.50.  This  Edition,  in  1 8  yolumes,  will  be  offered  to  oubscribers 
at  the  low  price  of  $3  a  yolume,  or  $54  the  set ;  thus  bringing  them  within 
the  means  of  all.  The  yolumes  will  be  deliyered  as  fast  as  issued,  and  it  is 
intended  that  tiie  whole  work  shall  be  completed  within  six  months  fit»n  the 
present  date. 

Vols.  I.  IL  III.  are  now  ready  for  dellyeiy.  Those  wishing  to  subscribe 
will  please  send  in  their  names  to  the  Publishers  as  early  as  possible. 


REPUBLICATION   OP  THE 

ENGLISH  REPORTS,  IN   FULL. 

BY  LITTLE,   BROWN  &  CO. 

* 

Containing  Reports  of  all  the  Cases  before  the  House  of  Lords,  Privy 
Council,  the  Lord  Chancellor,  tlie  High  Court  of  Appeal  in  Chan- 
cery, all  the  Common-Law  Courts,  the  Court  of  Criminal  Appeal, 
and  the  Admiralty  and  Ecclesiastical  Courts. 

The  Publishers  of  this  Series  of  the  English  Law  and  Equity  Reports  in- 
yite  the  attention  of  the  Profession  to  Uie  following  statements,  showing  the 
adyantages  which  they  possess  oyer  all  others :  — 

I.  They  are  the  only  reprints  which  furnish  all  the  cases  decided  in  their 
respective  courts.    The  tliird  volume  of  Ellis  and  Blackburn,  issued  from 
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,  tlie  Philaddplua  preaSi  professes  to  giye  the  decisions  of  the  Qaeen's  Bench 

inHilary,  Easter,  and  Trinity  Tenns,  1854 ;  but  it  contains  only  biohtt- 
8IX  cases  out  of  onb  hundred  and  twenty-onb,  aU  oftohich  will  he  found 

^  in  the  Law  and  Equity  Reports.    Mai\y  of  the  cases  omitted  are  among  the 

most  important  decided  in  that  period.   He  Phihidelphia  reprint  of  the  14th 

*  Common  Bench,  purports  to  contain  the  cases  from  Michaelmas  Term,  1853, 
to  Easter  Term,  1854,  inclusive ;  but  is  gives  only  sixty  cases  ont  of  eighty- 
three.  For  the  remaining  cases,  the  American  lawyer  must  look  to  the  Law 
and  Equity  Reports,   The  Exchequer  Reports,  in  like  manner,  will  be  found 

•  incomplete.  And  this  ineompletenen  or  the  Philadelphia  series  increases 
from  year  to  year ;  for  the  proportion  of  cases  omitted  b  much  greater  in 

<>  the  recent  volumes  than  in  the  previous  ones. 

n.  The  character  of  the  Law  and  Equi^JSeports  will  bear  the  iMMt  rigid 
^  comparison  with  the  Philadelphia  series.    They  have  a  mnch  lai^r  circula- 

tion in  England,  and  are  as  freely  and  confidently  cited.  The  Law  Journal 
and  Jurist  are  cited  833  times  m  **Shelford  on  Railways;"  while  Meeson 
and  Welsley,  the  Queen's  Bench,  Common  Bench,  and  Exchequer  Reports 
are  collectively  cited  but  455  times.  In  **HiIl  on  Trustees,"  the  Law  uoun- 
nal,  Jurist,  and  Law  and  Equity  Reports  are  cited  846  times.  In  *'  Saun- 
den's  Pleadinff  and  Evidence,"  the  Law  Jonmai  and  Jurist  are  cited  1871 
times ;  while  the  Queen's  Bench,  Common  Bench,  and  Exchequer  Reports 
are  collectively  cited  but  1444  times.  And  an  examination  of  any  recent 
English  law-book  mil  show  the  same  high  appreciaiion  cfthe  publicatUms  from 
whch  the  Law  and  Equity  Reports  are  printed. 

m.  ^  these  Reports,  the  decisions  are  generally  civen  several  months 
in  advance  of  the  Philadelphia  reprints.  Even  in  the  volumes  which  are 
announced  as  in  advance  of  our  reports,  it  will  be  found  that  a  large  propOT" 
don  of  the  cases  had  become  familiar  to  the  profession,  through  the  Law  and 
Equity  Reports,  before  their  pMication  at  Philadelphia.  But  by  the  reduc- 
tion of  matter  which  the  omission  of  the  Chancery  cases  in  the  inferior  courts 
will  cause,  we  shall  be  able  hereafter  to  publish  the  common-law  cases  seve- 
ral numths  eariier  than  heretofore.  The  28th  volume,  containing  the  cases 
in  Michaelmas  Tenn,  1854,  and  a  part  of  Hilary  Term,  1865,  will  be  pub- 
lished in  July  next,  embracing  the  cases  of  the  first  part  of  4th  Ellis  and 
Blackburn ;  Fart  Second  of  15  Common  Bench,  and  Part  Third  of  10th  Ex- 
cheoner  Reports,  and  being  nearly  a  year  in  advance  of  their  publication  in 
the  Philadelphia  series.  Thereafter,  we  intend  to  publish  the  eases  of  each 
term  within  four  months  from  the  rising  of  the  courts. 

lY.  In  addition  to  the  complete  reports  of  the  Common  Law  Courts,  this 
series  will  furnish  the  cases  before  the  House  of  Lords,  the  Privy  Council^ 
the  Lord  Chancellor,  the  High  Court  of  Appeal  tn  Chancery,  the  Admiraltv, 
and  Ecclesiastical  Courts;  making  the  amount  of  matter  more  than  double 
that  famished  in  the  Philadeldbia  series. 

y.  The  Law  and  Equity  Reports  are  sold  at  $2  per  volume,  which  will 
amount  to  $8  per  year  hereafter.  Considering  the  canount  of  matter  which 
theyconUnn  their  cost  is  less  than  one  half  that  of  the  Philadelphia  series. 

These  Renorts  are  now  ragularly  digested  m  our  Annual  United  States 
IKgest,  which  thus  emlnraces  an  Annual  DigjBSt  of  the  whole  English  and 
American  Law.  We  shall,  upon  the  completion  of  Volume  XX£,  publish 
a  separate  Digest  of  thes^  Reports  up  to  that  time. 

For  the  greater  convenience  of  the  profession,  we  shall  also  hereafter 
publish  a  t2ble  of  all  the  cases  in  these  Reports,  with  a  reference  to  the 
volume  and  Mge  of  every  other  series  where  the  same  case  may  be  found. 

Yob.  I.  to  jXjSIYII.,  now  ready  for  delivery,  at  $9  per  volume,  to  perma- 
nent subscribers. 


WnxkB  ySitnn\l^  ^tikliajitit. 


A  TREATISE  on  the  Law  of  Contracts.  By  Hon.  Theopbilus 
TjLmoVBj  LL.D^  Dane  Professor  of  Law  in  Harvard  Univeraity. 
Vol.  IL    8vo.     $6.50. 

The  tofncs  which  are  very  fally  considered  in  this  volume  are  Con- 
stmction,  the  Law  of  Place,  Damages,  Defences,  the  Statate  of  limit- 
ations, the  Statute  of  Frauds,  Interest,  and  Usury,  and  the  Glanse  m 
the  Constitution  of  the  United  States  respecting  the  obligation  of 
Contracts. 


9ta%t9Unen  Xntematfonal  WM^. 

ELEMENTS  OF  INTERNATIONAL  LAW.  By  Hon.  Hhwey 
Whbaton,  LL.  D.  Sixth  Edition.  Whh  the  last  correcCionB 
of  the  Author.  Additional  Notes  and  Introductory  Remains, 
containing  a  notice  of  Mr.  Wheaton's  Diplomatic  career,  and  of 
the  antecedents  of  his  life*  By  Wsc.  Beach  Lawbencb.  In 
one  volume.    8vo.     $6. 

"  This  work  of  Mr.  Wheaton  now  holds  in  the  Cabinets  [of  Europe  tbe  place' 
which  Vattel  so  loog  occupied.  Aor  euconiittm  of  it^  fbom  eny  aonice,  tberefore, 
is  scarcely  necessary.  *****  To  the  citizen  who  wishes  to  become 
acquaiBted  with  the  principles  and  rules  on  which  the  intercourse  of  nations  is 
conducted;  to  the  merchant  who  has  ships  or  goods  at  sea  in  time  of  war,  this 
work  is  a  mine  of  ralnable  knowledge.  Like  all  the  publications  of  Messrs. 
Little,  Brown  &  Co.,  it  is  printed  in  the  best  manner,  and  appean  in  a  style  in 
every  way  suited  to  its  high  and  standard  merit"  — JBotlom  AUas, 

**  The  Elements  of  International  Law,  by  Wheaton,  is  one  of  those  profound, 
scholar-like,  national  works  which  are  ornaments  to  the  literature  of  our  country. 
It  has  become  a  standard  work  in  the  cabinets  of  Christendom,  and  has  replaced 
even  the  elegant  work  of  Vattel.  *  ♦  «  *  ♦  We  can  hardly  too  stronffly 
commend  this  complete  edition  of  a  work  of  so  much  practical  importance.  Tue 
country  may  be  proud  that  it  has  prcnluced  the  best  exposition  of  the  riffhts  and 
duties  of  nations;  and  that,  underlying  it  all,  are  the  great  basis  piia^les  on 
which  iU  instituaons  rost"  —  Bo§ton  Pott, 


REPORTS  OF  CASES  argned  and  determined  in  the  Supreme 
Court  of  the  United  States.  By  Hon.  Benjamin  C.  Howabd. 
V0I.XVIL    8vo.     $5.50. 

*'  Next  to  the  reports  of  the  Ckrarts  of  his  own  State,  those  of  the  United  States 
Supreme  Court  are,  in  many  respects,  the  most  important  and  valuable  to  the 
practuinff  lawyer.  If  the  decisions  of  tnat  Court  do  not,  perhaps,  embrace  so  wide 
a  range  or  questions,  yet  their  authority  in  our  State  courts  is  of  oonzse  higgler 


tiumthoM  of  any  other  tribmuili.    Hieiralaeoft&AMBaportsiBiDerMMadbytiie 
thoroogfa  manner  in  which  they  are  prepared."  —  JV.  71  Ihnes. 

L  '^Theae  ofllcial  reports  of  the  dedsions  of  the  hfehesi  Court  known  to  oar  tew, 

f  aeed  no  oonunendation  from  oritic  or  reviewer.    The  bar  knows  their  value,  and 

the  world  has  leiuned  to  respect  the  leamine.  the  integrity,  aad  the  sagacfty  of 
*  owe  feteil  jadtciary.**  ^  N.  Y.  Qmmercial  Aaoer^Uer, 


REPORTS  OF  CASES  8if^  and  dateraaned  in  the  Supreme 
Judicial  Court  of  Massachuaetts*  By  HoRXCS  Qbat,  Jr^  Esq. 
VoL  L    8vo.    $5.00. 


nmtflr  Jbtaten  Jlcmfoii  lLm%^  1854-55. 

THE  STATUTES  AT  LARGE  and  Treaties  of  Uie  U.  S.  of 
America.  Commencing  with  the  Second  Session  of  the  Thirty- 
third  Cot^easy  1854  ^bb^-^  carefully  collated  with  the  originalfl 
at  Washington.  Published  by  authority  of  Congress.  I^ted 
by  George  Minot,  Esq.    Royal  8to.|  stitched,  $1.00. 


attiflrU  on  l^fmttationn. 

A  TREATISE  ON  THE  LIMITATIONS  of  Actions  at  Law 
and  Suits  in  Equity  and  Admiralty,  with  an  Appendix  contfdning 
the  American  and  English  Statutes  of  Limitations,  and  embracing 
the  latest  Acts  on  the  subject.  By  Jossph  K.  Akgell,  Esq. 
Third  Edition,  revised  and  greatly  barged.  By  Johk  Wilder 
Mat,  Esq.    1  vol.  8vo.    $5.00. 

Judge  Lipecomb,  in  giving  the  opinion  of  the  Supreme  Court  of  Texas,  in  1864, 
(11  Texas  Sep.  S24|)  pfonounced  this  work  the  **  standard  work  oa  Limitations.*' 
"  There  is  high  authoritj  for  saying  that  this  is  much  the  best  treatise  on  the 
▼eiy  importaat  sidbject  to  which  tt  relates;  Lord  Bronaham  haTiag  pronovnoed 
that  opinion  of  the  first  edition,  which  has  subsequently  been  much  enlarged  and 
improved.  AH  the  learning  scattered  through  the  English  and  American  reports 
in  regard  to  the  eonstmctlon  and  effect  of  the  various  statutes  of  limitations  appears 
to  have  been  diligently  compiled  and  systematically  arranged.  The  labors  of  Mr. 
May  have  considerably  increased  the  value  of  the  work^  and  will  cause  this  edi- 
Ikm  to  supersede  the  previous  ones.'*  —  JV.  F.  Times. 

*'In  acknowledging  the  receipt  of  this  valuable  work  from  its  distinguished 
author,  we  take  pfsasure  hi  calling  attention  to  the  present  edition.  The  treatise 
has  for  many  ^ears  been  regarded  as  much  the  best  tiiat  has  yet  appeared  on  the 
important  subject  to  which  it  relates.  That  opinion  was  expressed  by  leading 
members  of  the  legal  profession  In  England  ana  in  this  country,  in  rererence  to 
the  origiBal  wodE^'^-^Pivsiteee  Po§U 


CASES  RELATING  TO  THE  LAW  OF  RAILWAYS,  decided 
ID  the  Sapreme  Court  of  the  United  States,  and  in  the  Courts 
of  the  several  States,  with  Notes.  Bj  Chaxtkcet  Smith  and 
Samuel  W.  Batsb,  Esqrs.,  Counsellors  at  Law.  Vol.  L  8yo. 
$450. 
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stif ttfi  maWmaat  utMun. 

CASES  BELATINO  TO  RAILWAYS  AND  CANALS,  argued 
and  adjudged  in  the  Courts  of  Law  and  Equity,  from  1835  to 
1852.  Edited  by  Samuel  W.  Bates  and  Chauncet  Smith, 
Esquires.     6  vols.    8vo.     $24.00. 


mf UiiMi  on  Xtimtrntce* 

A  TREATISE  ON  THE  LAW  OF  INSURANCE.^  By  Hon. 
WiLLABD  Phillips.  Fourth  Edition,  enlarged.  2  vols.  8vo. 
$10.00. 


■■'■^ 


anflrU  on  ^Ixt  mil  WLitt  itmntuntt. 

A  TREATISE  on  the  Law  of  Fire  and  Life  Insuranoe.  With  an 
Appendix,  containing  Forms,  Tables,  Sec  By  Joseph  K*  An- 
gell,  Esq.     1  YoL    8va     $5.00. 


lam  ^nrkfi  in  l^ttss, 

AND   PREPARING   FOR   PUBLICATION. 


PARSONS  ON  COMMERCIAL  I.AW. 

THE  PRINCIPLES  OF  COMMERCIAL  LAW.  By  Hon. 
Theophilus  Parsoks,  LL.  D.,  Dane  Professor  in  the  Law 
School  of  Harvard  University,  in  Cambridge.     2  vols.     8vo. 

The  principal  topics  of  the  first  volume  will  be  the  Origin  and  EQstoiy 
of  the  Law  Merchant;  the  Law  of  Partnership;  of  Sales;  of  Agency: 
of  Bills  and  Notes ;  and  of  Marine  Insurance.  The  second  volume  will 
contain  the  Law  of  Shipping,  and  the  Law  and  Practice  of  Admiralty. 

FRAUDS. 

A  TREATISE  ON  THE  CONSTRUCTION  OF  THE  STA- 
TUTE OF  FRAUDS.  By  Causten  Browne,  Esq.,  of  the 
Suffolk  Bar.    In  1  vol.     8vo. 

This  book  will  aim  to  present  a  full  view  of  the  law,  as  held  by  the 
English  and  American  Courts,  upon  the  constraction  of  the  Statute  29 
Car.  11,  Cap.  8,  with  the  modifications  under  which  it  has  been  adopted 
in  the  difierent  States  of  the  Union.  Comprising  the  latest  mlinfls  in 
both  countries,  with  an  appendix,  givine  an  analytic  view  of  the  Eng- 
lish and  American  enactments,  wi&  their  successive  alterations. 


BISHOP  ON  CRIBflNAL  I. AW. 

.  GOmfENTAItlES  ON  CRIMINAL  LAW.     By  Joel  Pkeh- 

^  TIBS  Bishop,  Em].,  Anthor  of  ^  Commentaries  on  the  Law  of  Mar- 

riage and  Divorce."    The  first  yolume  to  be  a  complete  elementary 
Treatise  of  itself. 

This  work  is  intended  to  embrace  the  entire  field  of  Endish  and 
American  Criminal  Jmisprudence,  traversed  by  new  paths.    It  will  be 

*  both  elementary  and  practical ;  adapted  alike  to  the  use  of  the  8fcadeDt| 

the  magistrate,  and  the  practising  lawyer ;  and  on  important  points,  will 

>  contui^tations  of  all  toe  English  and  American  cases. 

\  AMBRICAN  RAILROAD  CASES. 

A  COMPLETE  COLLECTION  OP  THE  AMERICAN  CASES 
relating  to  the  Bights,  Duties,  and  Liabilities  of  Railroads,  with 
Notes  and  References  to  the  English  and  American  Railway, 
Canal,  and  Turnpike  Cases.  By  Chauncet  Smith  and  S.  W. 
Bates,  Esquires.     2  vols.    8vo.    Vol.  I.  now  ready. 

THB  LAW  OF  ADMIRALTY. 

LEADING  CASES  IN  ADMIRALTY  AND  SHIPPING,  with 
Notes  and  Commentaries.  By  a  Member  of  the  Suffolk  Bar. 
1  vol.    8vo. 

BLACKBURN  ON  TBB  CONTRACT  OF  SALE. 

A  TREATISE  ON  THE  LAW  OP  SALES.  By  C.  Black- 
BURK.  With  Additions,  Notes,  and  References.  By  William 
P.  Wells,  Esq.    1  vol.    8vo. 

ARBITRATION. 

ARBITRATION,  at  Common  Law,  in  Equity,  and  under  the  Sta- 
tutes of  the  States  of  the  United  States.  By  Ebwabd  6.  Lor- 
IKO,  Esq.,  of  the  Suffolk  Bar. 

TBN]>ORS  AND  PVRCHASBR8. 

THE  LAW  OP  VENDORS  AND  PURCHASERS  OF  REAL 
PROPERTY.    By  Fbancis  Hilliabd,  Esq.    2  vols.    8vo. 

HUSBAND  AND  WIFE. 

THE  PRINCIPLE  AND  RULES  OF  LAW  regulating  the  Pro- 
perty of  Husband  and  Wife;  and  Civil  Actions  therefor.  By 
Edward  G.  Lorikg,  Esq. 

PRECEDENTS  OF  INDICTMRNTS. 

PRECEDENTS  OF  INDICTMENTS,  Special  Pleas,  &c.,  adapted 
to  American  Practice,  with  Notes,  containing  the  Law  of  Crimi- 
nal Pleading.  By  Charles  B.  Train,  and  F.  F.  Heard,  Esqrs., 
of  the  Middlesex  Bar.     1  vol.     8vo.    Nearly  ready. 
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HIOHWATCL 

A  TREATISB  ON  THE  LAW  OF  HIGHWAYS,  DeAcadoA 
of»  Tmvellen,  Tmyelliogy  Sec  Bj  Josefh  K.  ANesLL,  Esq. 
1  Yi>L    8to. 

CRIMINAL  LAW. 

A  COLLECTION  OF  LEADING  CASES  in  various  bnmclies  of 
the  Criminal  Law,  with  Notes.  B7  B.  F.  Butlkb  and  F.  F. 
Heakd,  Esquires.     2  vols.    8yo. 

% 
WALK£R'S  IKTRODUCTIOir. 

INTRODUCTION  TO  AMERICAN  LAW.  By  Hoa  Timotht 
Walkbb,  of  CincinnatL     Tliird  edition,  revised.    1  voL      8vo. 

REAL  PROPlBRTT. 

LEADING  CASES  on  the  Law  relating  to  Real  Property,  Cpn- 
veyancing,  and  the  Construction  of  Wills.  By  Owen  D.  Tudob, 
Esq.,  of  the  Middle  Temple.  With  Notes,  by  a  Member  of  the 
Suffolk  Bar.    1  voL     Svo. 

SN6LI9H  REPORTS. 

LAW  AND  EQUITY  REPORTS.  The  Common  Law,  Equity, 
Criminal,  Admiralty,  and  Ecclesiastical  Reports  combined.  Edited 
by  Edkitnd  H.  Bennett  and  Chauncet  Smith,  Esqrs.  Vol. 
XXVIIL 

CUSHING'S  REPORTS. 

REPORTS  OF  CASES  argued  and  determined  in  the  Supreme 
Judicial  Court  of  Massachusetts.  By  Hon.  Lutheb  S.  Cushino. 
Vol.  IX.    Svo. 

UNITED  STATES  LAWS,  VOL.  X. 

THE  STATUTES  AT  LARGE,  and  Treaties  of  the  United 
States  of  America.  Published  by  authority  of  Congress.  Edited 
by  George  Minot,  Esq.    Vol.  X.  nearly  ready.    Royal  8vo. 

ANKUAL  DIGEST,    1854. 

UNITED  STATES  DIGEST  ;  Containing  a  Digest  of  the  De- 
cisions  of  the  Courts  of  Common  Law,  Equity,  and  Admiralty  in 
the  United  States  and  in  England,  for  the  year  18^4.  By  John 
Phelps  Putnam,  Esq.    Royal  Svo. 
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PREFACE. 


Tms  work  contains  the  decisions  of  the  Supreme  Court  of  the 
United  States.  The  opinions  of  the  court  are  in  all  cases  given, 
as  they  have  been  printed  by  the  authorized  Reporters,  after 
correcting  such  errors  of  the  press,  or  of  citation,  as  a  careful 
examination  of  the  text  has  disclosed. 

I  have  endeavored  to  give  in  the  head  notes,  the  substance 
of  each  decision.  They  are  designed  to  show  the  points  decided 
by  the  court,  not  the  dicta  or  reasoning  of  the  judges. 

The  statements  of  the  cases  have  been  made  as  brief  as  pos- 
sible. For  many  years,  it  has  been  the  habit  of  all  the  judges 
of  this  court,  to  set  forth  in  their  opinions,  the  facts  of  the  cases, 
as  the  court  viewed  them,  in  making  their  decision.  Such  a 
statement,  when  complete,  renders  any  other  superfluous.  When 
not  found  complete,  I  have  not  attempted  to  restate  the  whole 
case,  but  have  supplied,  in  the  report,  such  facts,  or  documents, 
as  seemed  to  me  to  be  wanting. 

In  some  cases,  turning  upon  questions,  or  complicated  states 
of  fact,  and  not  involving  any  matter  of  laV,  I  have  not 
thought  it  necessary  to  encumber  the  work  with  detailed 
statements  of  evidence,  which  no  one  would  find  it  useful  to 
recur  to.    These  instances,  however,  are  few. 

To  each  case,  is  appended  a  note,  referring  to  all  subsequent 
decisions  in  which  the  case  in  the  text  has  been  mentioned.  It 
will  thus  be  easy  to  ascertain,  whether  a  decision  has  been  over- 
ruled, doubted,  qualified,  explained,  or  affirmed,  and  to  see  what 
other  applications  have  been  made,  of  the  same  or  analogous 
principles. 


4  PREFACE. 

The  paging  of  the  authorized  Reporters  has  been  preserved 
at  the  head  of  each  case,  and  in  the  margin  of  each  page,  for  con- 
venience of  reference,  the  Reporters  being  designated  by  their 
initials, — D.  for  Dallas,  C.  for  Cranch,  W,  forWheaton,  P.  for 
Peters,  H.  for  Howard. 

It  is  expected  that  all  the  decisions  of  the  court  down  to  the 
close  of  the  December  term,  1854,  will  be  embraced  in  eighteen 
volumes.    To  these  will  be  added  a  digest  of  all  the  decisions. 

The  desire  to  make  the  decisions  of  the  Supreme  Court  of  the 
United  States  more  easily  and  cheaply  accessible,  has  led  me  to 
undertake  this  work.  I  cannot  hope  that  it  is  not  in  some  par- 
ticulars imperfect  The  labors  of  my  office  have  left  me  little 
unbroken  leisure  to  bestow  upon  it,  and  I  can  assure  myself  of 
nothing  concerning  it,  but  my  desire  to  perform  the  work  with 
fidelity. 

Washington,  December  6th,  1854. 
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DECISIONS 


OF  THB 


SUPREME  COURT  -OF  THE  UNITED  STATES. 


FEBRUARY  TERM,  1790. 

2  D.  399. 

This  being  the  period  prescribed  by  law,  for  holding  the  first  term 
of  the  Supreme  Court  of  the  United  States,  the  Judges  met  set  New 
York,  the  seat  of  the  Federal  Government,  their  respective  commis* 
sions  were  read,  and  they  were  qualified  according  to  law. 

John  Jay,  appointed  Chief  Justice,  by  a  commission  bearing  date 
the  26th  of  September,  1789. 

William  Cushino,  appointed  one  of  the  Justice^,  27th  September, 
1789. 

James  Wilson,  appointed  one  of  the  Justices,  29th  September^ 
1789. 

John  Blair,  appointed  one  of  the  Justices,  30th  September,  1789. 

Edmund  Randolph,  appointed  Attorney- General  of  the  United 
States,  26th  September,  1789. 


AUGUST  TERM,  1790. 

2  D.  400. 

The  Court  being  met,  a  commission  appointing  James  Iredell  one 
of  the  Justices,  bearing  date  the  10th  of  February,  1790,  was  read ; 
and  he  was  qualified  according  to  law. 

The  Court  adjourned,  sine  die. 

VOL.  I.  1 


2  SUPREME  COURT  OF  THE  UNITED  STATES. 


YMistophont  ef  al.  v.  The  State  of  Maryland.     2  D. 


FEBRUARY  TERM,  1791. 

2  D.  400. 

The  Court  met  at  Philadelphia,  the  seat  of  the  Federal  Govern- 
ment 

After  qualifying  a  number  of  counsellors  and  attorneys,  the  Court 
adjourned,  sine  die. 


•AUGUST  TERM,  1791. 
West,  Plaintiff  in  Error,  v.  Barnes,  et  oL 

2  D.  401. 

■ 

On  the  first  day  of  the  term,  Bradford  presented  to  the  Court  a 
writ,  purporting  to  be  a  writ  of  error,  issued  out  of  the  office  of  the 
clerk  of  the  Circuit  Court  for  Rhode  Island  district,  directed  to  that 
court,  and  commanding  a  return  of  the  judgment  and  proceedings 
rendered  by  them  in  this  cause :  And  thereupon  he  moved  for  a  rule, 
that  the  defendant  rejoin  to  the  errors  assigned  in  this  cause. 

BameSy  one  of  the  defendants,  (a  counsellor  of  the  court)  objected 
to  the  validity  of  the  writ,  that  it  had  issued  out  of  the  wrong  office : 
and,  after  argument, 

The  Court  weie  unanimously  of  opinion.  That  writs  of  error  to 

remove  causes  to  this  court  firom  inferior  courts,  can  regularly  issue 

only  &om  the  clerk's  office  of  this  court. 

Motion  refused. 


Vanstophorst  et  at.  v.  The  State  of  Maryland. 

2  D.  401. 

The  Attorney- General,  Randolph,  moved,  on  behalf  of  the  piain- 
tifis,  that  a  commission  should  issue  to  examine  witnesses  in  Hol- 
land ;  to  which  the  opposite  counsel  assented,  although  the  commis- 
sioners were  not  named. 

But,  by  the  Court.  We  will  not  award  the  commission,  till  com- 
missioners are  named. 

This  being  done,  the  motion  was  granted. 

2  D.  419. 


AUGUST  TERM,  1792.  8 

Oswmld  V.  The  State  of  New  York.    S  D. 

^—  ■  ■        I  II  .  ,  ■  ■ 

FEBRUARY  TERM,  1792. 
Oswald,  Administrator,  v.  The  State  of  New  York. 

2  B.  401. 

Summons.  In  this  case  the  marshal  had  returned  the  writ  served ; 
and  now  Sergeant  moved  for  a  distringas^  to  compel  an  appearance 
on  the  part  of  the  State. 

•  WhUe,  however,  the  Court  held  the  motion  under  ad-  [  *  402  ] 
visement,  it  was  voluntarily  vdthdrawn,  and  the  suit  discon- 
tinued.^ 

5  P.  984. 


AUGUST  TERM,  1792. 

9  D.  402. 

The  Court  being  met,  a  commission,  appointing  Thomas  Johnson 
one  of  the  Justices,  bearing  date  the  7th  of  November,  1791,  was 
read ;  and  he  was  qualified  according  to  law. 


Oswald,  Administrator,  v.  The  State  of  New  York. 

2  D.  402. 

QuBfMONS.  IngersoH  moved  for  a  rule  on  the  marshal  of  the  Dis- 
trict of  New  York,  to  return  the  writ  in  this  cause ;  and,  after  advise- 
ment, the  Court  granted  the  rule  in  the  following  terms : 

Ordered,  That  the  marshal  of  the  New  York  District  return  the 
writ  to  him  directed  in  this  cause,  before  the  adjournment  of  this 
Court,  if  a  copy  of  this  rule  shall  be  seasonably  served  upon  him,  or 
his  deputy,  or  otherwise,  on  the  first  day  of  the  next  term.  And  that 
in  case  of  a  default,  he  do  show  cause  therefor,  by  afiidavit  taken  be- 
fore one  of  the  judges  of  the  United  States. 

5  P.  284. 


1  g.  C.  2  D.  415 ;  2  D.  419. 
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The  State  of  Georgia  v.  Bmiliford.    2  B. 

The  State  of  Georgia  v.  Bbailsfobd,  et  oL^ 

2  1>.  402. 

An  obligee  having  recovered  a  judgment  on  a  bond,  claimed  bj  the  State  of  Geoi^  nnder 
an  act  confiscating  British  debts,  and  execntion  having  issned,  the  State  filed  a  bill  in 
this  Conrt  setting  oat  its  title,  and  a  temporary  injonction  was  granted  to  stay  the  money 
in  the  hands  of  the  marshal  until  the  title  of  the  State  could  be  tried. 

This  was  a  bill  in  equity  by  the  State  of  Greorgia,  against 'Brails- 
ford,  Powell  &  Hopton,  British  merchants,  and  James  Spalding,  a 
citizen  of  Georgia,  the  first  three  being  the  obligees,  and  the  last  the 
obligor,  in  a  bond  which  the  State  claimed  under  an  act  confiscating 
certain  debts.  The  bill  set  out  the  act  of  confiscation,  and  stated 
such  facts  as  brought  this  debt  within  its  terms.  It  also  stated  that 
a  suit  at  law  was  brought  on  the  bond  by  the  obligees,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Georgia ;  that  the  State 
applied  for  leave  to  defend  the  action,  which  was  refused  and  judg- 
ment rendered,  and  execution  issued.  It  charged  a  confederacy  be- 
tween the  obligor,  and  obligees,  to  deprive  the  State  of  the  money 
due  by  the  bond,  and  the  facts  were  verified  by  an  affidavit. 

DcUlas  moved  for  an  injunction. 

Randolph  opposed  the  motion. 

Johnson,  J.  In  order  to  support  a  motion  for  an  injunction,  the 
bill  should  set  forth  a  case  of  probable  right,  and  a  probable  danger 
that  the  right  would  be  defeated,  without  this  special  interposition  of 
the  Court.  It  does  not  appear  to  me,  that  the  present  bill  sufficiently 
claims  such  an  interposition.  K  the  State  has  a  right  to  the  debt  in 
question,  it  may  be  enforced  at  common  law,  notwithstanding  the 
judgment  of  the  Circuit  Court ;  and  there  is  no  suggestion  in  the  bill, 
though  it  has  been  suggested  at  the  bar,  that  the  State  is  likely  to 
lose  her  right  by  the  insolvency  either  of  Spalding,  the  original  debtor, 
or  of  Brailsford,  who  will  become  her  debtor  for  the  amount,  if  he 
receives  it,  when  in  law  he  ought  not  to  receive,  or  retain,  it. 

Nor  does  the  bill  state  any  particular  confederacy,  or  fraud.  The 
refusal  to  admit  the  Attorney- General  as  a  party  on  the  record,  was 
the  act  of  a  competent  court;  and  it  is  not  sufficient  barely  to 
allege,  that  the  defendant  has  not  chosen  to  sue  out  a  writ  of  error. 

The  case  might,  perhaps,  be  made  better ;  but  as  I  can  only  know, 
at  present,  the  facts  which  the  bill  alleges,  and  which  the  affidavit 
supports,  it  is  my  opinion,  that  there  is  not  a  proper  foundation  for 
issuing  an  injunction. 

1  s.  c.  2  D.  415 ;  3  D.  1. 
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Iredell^  J.     I  sat  in  the  Circuit  Court,  when  the  judgment  was 
rendered  in  the  case  of  Brailsford  and  others  v.  *  Spalding ; 
but  I  shall  give  my  opinion,  on  the  present  motion,  de-  [  •406  ] 
tached  from  every  previous  consideration  of  the  merits  of 
the  cause* 

The  debt  claimed  by  the  plaintiffs  below  was,  likewise,  claimed 
by  the  State  of  Greorgia.  The  State  applied  to  be  admitted  to  assert 
her  claim,  but  the  application  was  rejected ;  nor  has  any  writ  of 
enror  been  instituted  upon  the  judgment  These  facts,  however,  are 
only  mentioned  to  introduce  this  remark,  that  the  Circuit  Court  could 
not,  with  propriety,  sustain  the  application  of  Georgia;  because, 
whenever  a  State  is  a  party,  the  Supreme  Court  has  exclusive  juris- 
diction of  the  suit ;  and  her  right  cannot  be  effectually  supported,  by 
a  vcdontary  appearance,  before  any  other  tribunal  of  the  Union.  Not 
being  a  party,  nor  capable  of  resorting  as  a  party,  to  the  Circuit 
Court,  it  is  very  much  to  be  questioned  whether  the  State  could  bring 
a  writ  of  error  on  the  judgment  there,  even  if  her  claim  appeared  on 
the  record* 

Every  principle  of  law,  justice,  and  honor,  however,  seem  to  re- 
quire, that  the  claim  of  the  State  of  Georgia  should  not  be  indirectly 
decided  or  defeated,  by  a  judgment  pronounced  between  parties  over 
whom  she  had  no  control,  and  upon  a  trial  in  which  she  was  not 
allowed  to  be  heard.  If,  indeed,  the  court  could  not  devise  a  mode 
for  admitting  a  fair  investigation  and  determination  upon  that  claim, 
it  would  be  useless  to  grant  an  injunction :  But  1  think  a  mode  may 
easily  be  prescribed,  in  strict  conformity  with  the  practice  and  prin* 
dples  of  equity. 

It  was  in  the  power  of  the  defendant  in  the  Circuit  Court,  to  have 
filed  a  bill  of  interpleader,  in  order,  for  his  own  safety,  to  settle  the 
rights  of  the  contending  parties ;  but  neither  in  that  form,  nor  by  in- 
stituting a  suit  herself,  could  Georgia  have  derived  the  benefit  of  sup- 
porting her  claim  in  her  own  way,  before  any  other  than  the  Supreme 
Court.  In  this  court,  therefore,  we  ought  now  to  place  the  State 
upon  the  same  footing,  as  if  a  bill  of  interpleader  had  been  regularly 
filed  here ;  which  can  be  done  by  sustaining  the  present  suit ;  and 
when  the  parties  are  all  before  us,  we  may  direct  a  proper  issue  to  be 
formed,  and  tried  at  the  bar.  Thus,  justice  will  be  done  to  Georgia, 
and  an  irreparable  injury  may  be  prevented ;  while  the  adverse  party, 
even  if  he  ultimately  succeeds,  can  only  complain  of  a  short  delay. 

With  this  view,  I  think  that  an  injunction  should  be  awarded  to 
stay  the  money  in  the  hands  of  the  marshal  till  this  Court  shall  make 
a  further  order  on  the  subject 

Blaib,  J.     The  State  of  Georgia  seems  to  have  done  all  that  she 

r 
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could  to  obtain  a  hearing.  An  application  was  made  to  the  Circuit 
Court,  in  the  nature  of  a  claim,  to  interplead ;  but  being  refused,  her 
alternative,  under  ail  the  circumstances  of  the  case,  is  cm 
[  *  407  ]  appeal  to  the  equitable  jurisdiction  of  the  Supreme  *  Court 
It  is  true,  perhaps,  as  the  counsel  has  suggest^,  that  the  de- 
fendant below  pleaded  the  Confiscation  Act  o^  Georgia  in  bar  to  the 
action  ;  but  it  is  a  sufficient  answer  to  this  argument,  that  the 
State  was  not  a  party ;  and  no  right  can  be  defeated,  in  law,  unless 
the  party  claiming  it  has  himself  an  opportunity  to  support  it 

If  the  State  of  Georgia  was  entitled  to  the  bond,  she  is  equally 
entitled  to  the  money  levied  by  the  marshal  in  satisfaction  of  the 
bond,  or  rather  of  the  judgment  rendered  upon  it ;  and  as  the  exe« 
cution  directs  the  marshal  to  pay  the  amount  to  the  plaintifis,  beloW| 
I  can  perceive  no  other  mode  of  preventing  a  compliance,  while  we 
inquire  into  the  right  of  receiving  the  money,  than  that  of  issuing  an 
injunction  to  stay  it  in  the  hands  of  the  officer. 

It  appears  to  me  to  be  too  early,  likewise,  to  pronounce  an  opi- 
nion upon  the  titles  in  collision ;  since  it  is  enough,  on  a  motion  of 
this  kind,  to  show  a  colorable  title.  The  State  of  Georgia  has  set  up 
her  Confiscation  Act,  which  certainly  is  a  fair  foundation  for  future 
judicial  investigation ;  and  that  an  injury  may  not  be  done,  which 
it  may  be  out  of  our  power  to  repair,  the  injunction  ought,  I  think, 
to  issue,  till  we  are  enabled,  by  a  fuU  inquiry,  to  decide  upon  the 
whole  merits  of  the  case. 

Wilson,  J.  I  confess  that  I  have  not  been  able  to  form  an  opi- 
nion which  is  perfectly  satisfactory  to  my  own  mind,  upon  the  points 
that  have  been  discussed.  If  Greorgia  has  a  right  to  the  bond,  it  is 
strictly  a  legal  right ;  but  to  enforce  a/strictly  legal  right,  the  present 
seems,  at  the  first  blush,  to  be  an  awkward  and  irregular  proceeding. 
Again  :  Georgia  had  not  a  right,  or  she  had  a  right,  to  be  admitted 
to  a  hearing  in  the  Circuit  Court ;  but  in  the  former  case  it  would 
be  no  ground  of  complaint  that  her  application  was  lejected,  for  she 
is  bound  by  the  law ;  and  in  the  other  case,  she  would  be  entitled  to 
bring  the  subject  before  us,  as  a  court  of  law,  since  she  was  re- 
fused the  exercise  of  a  legal  right 

It  is  true,  that,  under  the  Federal  Constitution,  an  inferior  tribunal 
cannot  compel  a  State  to  appear  as  a  party ;  but  it  is  a  very  different 
proposition  to  say,  that  a  State  cannot,  by  her  own  consent,  appear 
in  any  other  court  than  the  Supreme  Court  The  general  rule  ap- 
plies among  eH  sovereigns,  who,  as  equals,  are  not  amenable  to 
courts  of  each  other ;  and  yet  I  remember  an  action  was  instituted 
and  sustained,  some  years  ago,  in  the  name  of  Louis  XVL,  king  of 
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Prance,  against  Mr.  Robert  Morris,  in  the  Supreme  Court  of  Penn- 
sylvania. 

Under  these  impressions,  I  am  disposed  to  think  that  the  State  of 
Georgia  ought  rather  to  have  sued  out  a  writ  of  error,  than  to  have 
asked  for  an  injunction*    But  still,  in  the  existing  *  circum- 
stances of  the  case,  I  have  no  objection  to  retain  the  money  [  •408  ] 
within  the  power  of  the  Court,  till  we  can  better  satisfy 
ourselves  both  as  to  the  remedy  and  the  right. 

CusHiNo,  J.  The  Judicial  Act  expressly  declares,  that  "  suits  in 
equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States,  in  any  case  where  plain,  adequate,  and  complete  remedy  may 
be  had  at  law."  ^  Now,  if  Georgia  has  any  tight  to  the  debt  in  ques- 
tion, it  is  a  right  at  law,  for  which,  of  course,  the  law  will  furnish  a 
plain,  adequate,  and  complete  remedy.  The  decbion  of  the  Circuit 
Court,  in  a  case  to  which  Georgia  was  neither  party  nor  privy,  did  not, 
and  could  not,  take  away  either  the  right  or  the  remedy  of  the  State. 
Nor  can  Spalding,  the  defendant  below,  be  made  liable  twice,  for  the 
same  debt,  without  his  wilful  laches.  For  it  is  in  his  power  to  bring 
a  writ  of  error ;  and  then  the  whole  merits  of  the  claim  of  Georgia 
appearing  on  the  record,  we  must  decide  it  as  a  question  of  law, 
either  by  affirming  or  reversing  the  judgment,  so  as  to  bind  us  in  any 
suit  which  Georgia  might  institute  for  the  same  cause. 

Besides,  the  State  of  Greorgia,  notwithstanding  the  judgment  of 
the  Circuit  Court,  may  bring  an  action  of  indebitatus  assumpsit 
against  Brailsford,  who  is  a  man  of  fortune,  after  they  have  received 
the  money,  upon  the  principle  of  Moses  v.  Macfarlan,  2  Bur.  1005, 
and  with  stronger  reason ;  as  in  that  case  the  parties  in  both  courts 
were  the  same ;  but,  in  the  case  proposed,  they  would  be  different, 
and  one  of  them  has  never  been  heard.  In  some  form,  therefore, 
Greorgia  may  obtain  complete  redress  at  law. 

I  do  not,  upon  the  whole,  consider  the  refusal  of  Spalding  to  bring 
a  writ  of  error,  which  he  is  not  compellable  to  bring,  nor  any  other 
suggestion  in  the  bill,  as  a  sufficient  foundation  for  exercising  the 
equitable  jurisdiction  of  the  Court ;  and,  consequently,  I  think  that 
an  injunction  ought  not  to  be  awarded. 

Jay,  C.  J.  My  first  ideas  were  unfavorable  to  the  motion ;  but 
many  reasons  have  been  urged,  which  operate  forcibly  to  produce  a 
change  of  opinion. 

The  great  question  turns  on  the  property  of  a  certain  bond ;  — 
whether  it  belongs  to  Brailsford,  or  to  Georgia  ?  It  is  put  in  suit  by 
Brailsford ;  but  if  Greorgia,  by  virtue  of  the  Confiscation  Act,  is  really 

1  1  Stats,  at  Large,  73. 
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entitled  to  the  debt,  she  is  entitled  to  the  money,  though  the  evidence 

of  the  debt  happened  to  be  in  the  possession  of  Brailsford,  and  though 

Brailsford  has,  by  that  means,  obtained  a  judgment  for  the  amount. 

^Then  the  only  point  to  be  considered  is — whether,  under  these 

circumstances,  it  is  not  equitable  to  stay  the  money  in  the 

[  MOO  ]  *  hands  of  the  marshal,  'till  the  right  to  it  is  fairly  decided; 

and  so  avoid  the  risk  of  putting  the  true  owner  to  a  suit, 

for  the  purpose  of  recovering  it  back  ? 

For  my  part,  I  think  that  the  money  should  remain  in  the  custody 
of  the  law,  till  the  law  has  adjudged  to  whom  it  belongs ;  and  there- 
fore, I  am  content  that  the  injunction  issue. 

An  iigunction  gra/nted. 

2D.  419;  1  P.  110;  5P.284;  2H.9;  9  H.  10. 


Hayburn's  Case. 

2  D.  409. 
Motion  for  mandamus  to  Circuit  Court  for  Pennsylvania,  to  proceed  under  Pension  Act 

This  was  a  motion  for  a  mandamus  to  be  directed  to  the  Circuit 
Court  for  the  District  of  Pennsylvania,  commanding  the  said  Court  to 
proceed  in  a  certain  petition  of  William  Hayburn,  who  had  ap- 
plied to  be  put  on  the  pension  list  of  the  United  States,  as  an  invalid 
pensioner. 

The  principal  case  arose  upon  the  act  of  Congress  passed  the  23d 
of  March,  1792.     (1  U.  S.  St.  at  Large  243.) 

The  Attorney' Generaly  Randolph,  who  made  the  motion  for  the 
mandamus,  having  premised  that  it  was  done  ex  officio^  without  an 
application  from  any  particular  person,  but  with  a  view  to  procure 
the  execution  of  an  act  of  Congress/  particularly  interesting  to  a  meri- 
torious and  unfortunate  class  of  citizens,  the  Court  declared  that  they 
entertained  great  doubt  upon  his  right,  under  such  circumstances, 
and  in  a  case  of  this  kind,  to  proceed  ex  officio;  and  directed  him  to 
state  the  principles  on  which  he  attempted  to  support  the  right  The 
Attorney- General,  accordingly,  entered  into  an  elaborate  description 
of  the  powers  and  duties  of  his  office : 

But  the  Court  being  divided  in  opinion  on  that  question,  the 
motion,  made  ex  officio^  was  not  allowed. 

The  Attorney-  General  then  changed  the  ground  of  his  interposition, 
declaring  it  to  be  at  the  instance,  and  on  behalf  of  Hayburn,  a  party 
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interested ;  and  he  entered  into  the  merits  of  the  case,  upon  the  act 

of  Congress,  and  the  refusal  of  the  Judges  to  carry  it  into  effect. 

The  Court  observed,  that  they  would  hold  the  motion  under  ad- 

visement,  until  the  next  term;  but  no  decision  was  ever 

pronounced,  as  the  Legislature,  at  an  *  intermediate  session,  [  •410  ] 

provided  in  another  way  for  the  relief  of  the  pensioners.^ 

Rule* 

13  H.  40. 

1  See  an  act  passed  the  28tli  Februaiy,  1798.  (1  U.  S.  St  at  Large  325.)  As  the 
xeaaoDfl  assigned  by  the  Judges,  for  declining  to  execute  the  first  act  of  Congress,  in- 
volve a  great  Constitutional  question,  it  will  not  be  thought  improper  to  subjoin  them 
in  illustration  of  Haybum's  case. 

The  Circuit  Court  for  the  District  of  New  York,  consisting  of  Jay,  Chief  Justice, 
Cnshing,  Justice,  and  Ihiane,  District  Judge,  proceeded  on  the  5th  of  April,  1791,  to 
take  into  conaderation  the  act  of  Congress  entitled  *'  An  act  to  provide  for  the  settle- 
ment of  the  claims  of  widows  and  orphans  barred  by  the  limitati(»is  heretofore  esta- 
blished, and  to  regulate  the  cktims  to  invalid  pensions ;  **  and  were,  thereupon,  unani- 
mously of  opinion  and  agreed : 

*^  lliatby  the  Constitution  of  the  United  States,  the  government  thereof  is  divided 
into  three  distinct  and  independent  branches,  and  that  it  is  the  duty  of  each  to  abstain 
from,  and  to  oppose  encroachments  on  either. 

<(  That  neither  the  Legislative  nor  the  Executive  branches  can,  constitutionally,  as- 
sign to  the  Judicial  any  duties,  but  such  as  are  properly  judicial,  and  to  be  performed 
in  a  judicial  manner. 

M  Xhat  the  duties  assigned  to  the  Circuit  Courts,  by  this  act,  are  not  of  that  descrip- 
tion, and  that  the  act  itself  does  not  appear  to  contemplate  them  as  such  ;  inasmuch 
as  it  subjects  the  decisions  of  these  courts,  made  pursuant  to  those  duties,  first  to  the 
consideration  and  suspension  of  the  Secretary  at  War,  and  then  to  the  revision  of  the 
Legislature ;  whereas  by  the  Constitution,  neither  the  Secretary  at  War,  nor  any  other 
Executive  officer,  nor  even  the  Legislature,  are  authorized  to  sit  as  a  Court  of  Errors 
on  the  judicial  acts  or  opinions  of  this  Court 

^  As  therefore  the  business  assigned  to  this  Court,  by  the  act,  is  not  judicial,  nor 
directed  to  be  performed  judicially,  the  act  can  only  be  considered  as  appointing  com- 
misaoners  for  the  purposes  mentioned  in  it,  by  official,  instead  of  personal  descriptions. 

^  That  the  Judges  of  this  Court  regard  themselves  as  being  the  commissioners  de- 
signated by  the  act,  and  therefore  as  being  at  liberty  to  accept  or  decline  that  office. 

^  That  as  the  objects  of  this  act  are  exceedingly  benevolent,  and  do  real  honor  to 
the  humanity  and  justice  of  Congress ;  and  as  the  Judges  desire  to  manifest,  on  all 
proper  occasions  and  in  every  proper  manner,  their  high  respect  for  the  National 
Legislature,  they  will  execute  this  act  in  the  capacity  of  conmussioners. 
'  ^  That  as  the  Legislature  have  a  right  to  extend  the  session  of  this  Court  for  any 
term,  which  they  may  think  proper  by  law  to  assign,  the  term  of  five  days,  as  directed 
by  this  act,  ought  to  be  punctually  observed. 

^  That  the  Judges  of  this  Court  YnH  as  usual,  during  the  session  thereof,  adjourn  the 
court  from  day  to  day,  or  other  short  periods,  as  circumstances  may  render  proper, 
and  that  they  will,  regularly,  between  the  adjournments,  proceed  as  commissioners  to 
execute  the  business  of  this  act  in  the  same  court  room,  or  chamber." 

The  Circuit  Court  for  the  District  of  Pennsylvania,  consisting  of  Wilson,  and  Blair, 
Justices,  and  Peters,  Dbtrict  Judge,  made  the  following  representation,  in  a  letter 
jmntly  addressed  to  the  President  of  the  United  States,  on  the  18th  of  April,  1 792. 
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^  To  you  it  officially  bebngs  to  '  take  care  that  the  laws '  of  the  United  States  ^  be 
&ithfully  executed.'  Before  you,  therefore,  we  think  it  our  duty  to  lay  the  sentiments 
"^hich,  on  a  late  painful  occasion,  govcmed  us  witii  regard  to  an  act  passed  by  the 
Legislature  of  the  Union. 
/  *^  The  people  of  the  United  States  have  Tested  in  Congress  all  legislatiye  povers 
'  granted  in  the  Constitution.' 

**  They  have  rested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  Con- 
gress shall  establish,  '  the  judicial  power  of  the  United  States.' 

'^  It  is  worthy  of  remark,  that  in  Congress  the  whole  legislative  power  of  the  United 
States  is  not  vested.  An  important  part  of  that  power  was  exercised  by  the  people 
themselves,  when  they  '  ordained  and  established  the  Constitution.' 

*^This  Constitution  is  'the  supreme  law  of  the  land.'  This  supreme  law  'all 
judicial  officers  of  the  United  States  are  bound,  by  oatii  or  affirmation,  to  support" 

"  It  is  a  principle  important  to  freedom,  that  in  government,  the  Judicial  should  be 
distinct  from,  and  independent  of,  the  Liegislative  department  To  this  important 
principle  the  people  of  the  United  States,  in  forming  their  Constitution,  have  manifested 
the  highest  regard. 

"  They  have  placed  their  Judicial  power  not  in  Congress,  but  in  '  Courts.'  They 
have  ordained  that  the  *  Judges  of  those  courts  shall  hold  their  offices  during  good 
behavior ; '  and  that,  *  during  their  continuance  in  office,  their  saUries  shall  not  be 
diminished.' 

'*  Congress  have  lately  passed  an  act  to  regulate,  among  other  things,  <  the  claims 
to  invalid  pensions.' 

*'  Upon  due  consideration,  we  have  been  unanimously  of  opinion,  that  under  this  act, 
the  Circuit  Court  held  for  the  Pennsylvania  District  could  not  proceed: 

"1st  Because  the  business  directed  by  this  act  is  not  of  a  judicial  nature.  It  forms 
no  part  of  the  power  vested  by  the  Constitution  in  the  courts  of  the  United  States ; 
the  Circuit  Court  must  consequently  have  proceeded  without  constitutional  authority. 
//  "  2d.  Because,  if  upon  that  business,  the  court  had  proceeded,  its  judgments,  for  its 
opinions  are  its  judgments,  might,  under  the  same  act,  have  been  revised  and  con- 
trolled by  the  Legislature,  and  by  an  officer  in  the  Executive  department  Such  revision 
and  control  we  deemed  radically  inconsistent  with  the  independence  of  that  judicial 
power  which  is  vested  in  the  courts ;  and,  consequentiy,  with  that  important  principle 
which  is  so  strictly  observed  by  the  Constitution  of  the  United  States. 

'^  These,  Sir,  are  the  reasons  of  our  conduct  Be  assured  that  though  it  became 
necessary,  it  was  far  from  being  pleasant  To  be  obliged  to  act  contrary,  either  to 
the  obvious  directions  of  Congress,  or  to  a  constitutional  principle  in  our  judgment 
equally  obvious,  excited  feelings  in  us,  which  we  hope  never  to  experience  again." 

The  Circuit  Court  for  the  District  of  North  Carolina,  (consisting  of  Iredell,  Justice, 
'   and  Sitgreaves,  District  Judge,)  made  the  following  representation  in  a  letter  jointly 
addressed  to  the  President  of  the  United  States,  on  the  8th  of  June,  1792. 

*'  We,  the  Judges,  now  attending  at  the  Circuit  Court  of  the  United  States  for  the 
District  of  North  Carolina,  conceive  it  our  duty  to  lay  before  you  some  important* 
observations  which  have  occurred  to  us  in  the  consideration  of  an  act  of  Congress  lately 
passed,  entitled  *  An  act  to  provide  for  the  settiement  of  the  claims  of  widows  and 
orphans  barred  by  the  limitations  heretofore  established,  and  to  regulate  the  claims  to 
invalid  pensions.' 

"  We  beg  leave  to  premise,  that  it  is  as  much  our  inclination,  as  it  is  our  duty,  to 
receive  with  all  possible  respect  every  act  of  the  Legislature,  and  that  we  never  can 
find  ourselves  in  a  more  painful  situation  than  to  be  obliged  to  object  to  the  execution 
of  any,  mora  especially  to  the  execution  of  one  founded  on  the  purest  principles  of 
humanity  and  justice,  which  the  act  in  question  undoubtedly  is.    But  however  lament- 


AUGUST  TERM,  1792.  11 

Haybarn's  Case.    2  D. 


able  a  difference  in  opinion  really  may  be,  or  with  whateyer  difficulty  we  may  hare 
fonned  an  opinion,  we  are  under  the  indispensable  necesaty  of  acting  according  to 
the  best  dictates  of  our  own  judgment,  after  duly  weighing  every  consideration  that 
can  occur  to  us ;  which  we  have  done  on  the  present  occasion. 

^The  extreme  importance  of  the  case,  and  our  desire  of  being  explicit  beyond  the 
danger  of  being  misnnderstooa,  will,  we  hope,  justify  us  in  stating  our  observations  in  a 
systematic  manner.    We  therefore.  Sir,  submit  to  you  the  following : 

"^  1.  That  the  Legislative,  Executive,  and  Judicial  Departments  are  each  formed  in 
a  separate  and  independent  manner ;  and  that  the  ultimate  basis  of  each  is  the  Con- 
stitution only,  witiiin  the  limits  of  which  each  department  can  alone  justify  any  act  of 
authority. 

'*  2.  That  the  Legislature,  among  other  important  powers,  unquestionably  possess 
that  of  establishing  courts  in  such  a  manner  as,  to  their  wisdom,  shall  appear  best 
limited  by  the  terms  of  the  Constitution  only ;  and  to  whatever  extent  that  power  may 
be  exercised,  or  however  severe  the  duty  they  may  think  proper  to  require,  the 
Judges,  when  appointed  in  virtue  of  any  such  establishment,  owe  implicit  and  unre- 
served obedience  to  it 

^  3.  That  at  the  same  time  such  courts  cannot  be  warranted,  as  we  conceive,  by 
Tirtne  of  that  part  of  the  Constitution  delegating  judicial  power,  for  the  exercise  of 
which  any  act  of  the  Legisktture  is  provided  in  exercising,  even  under  the  author- 
ity of  another  act,  any  power  not  in  its  nature  judicial,  or  if  judicial,  not  provided  for 
upon  the  terms  the  Constitution  requires. 

^  4.  That  whatever  doubt  may  be  suggested,  whether  the  power  in  question  is  pro* 
periy  of  a  judicial  nature,  yet  inasmuch  as  the  decision  of  the  Court  is  not  made  final; 
but  may  be  at  least  suspended  in  its  operation  by  the  Secretary  at  War,  if  he  shall 
have  cause  to  suspect  imposition  or  mistake ;  this  subjects  the  decision  of  the  court  to 
a  mode  of  revision  which  we  consider  to  be  unwarranted  by  the  Constitution ;  for, 
though  Congress  may  certainly  establish,  in  instances  not  yet  provided  for,  courts  of 
appellate  jurisdiction,  yet  such  courts  must  consist  of  Judges  appointed  in  the  manner 
the  Constitution  requires,  and  holding  their  offices  by  no  other  tenure  than  that  of 
their  good  behavior,  by  which  tenure  the  office  of  Secretary  at  War  is  not  held. 
And  we  beg  leave  to  add,  with  all  due  deference,  that  no  decision  of  any  court  of  the 
United  States  can,  under  any  circumstances,  in  our  opinion,  agreeable  to  the  Consti- 
tution, be  liable  to  a  reversion,  or  even  suspension,  by  the  Legislature  itself,  in  whom 
no  judicial  power  of  any  kind  appears  to  be  vested,  but  the  important  one  relative  to 
impeachments. 

**  These,  Sir,  are  our  reasons  for  being  of  opinion,  as  we  are  at  present,  that  this 
Circuit  Court  cannot  be  justified  in  the  execution  of  that  part  of  the  act  which  requires 
it  to  examine  and  report  an  opinion  on  the  unfortunate  cases  of  officers  and  soldiers 
disabled  in  the  service  of  the  United  States.  The  part  of  the  act  requiring  the  Court 
to  sit  five  days,  for  the  purpose  of  receiving  applications  from  such  persons,  we  shall 
deem  it  our  duty  to  comply  with ;  for  whetiier  in  our  opinion  such  purpose  can  or 
eannot  be  answered,  it  is,  as  we  conceive,  our  indispensable  duty  to  keep  open  any 
court  of  which  we  have  the  honor  to  be  Judges,  as  long  as  Congress  shall  direct 

**  The  high  respect  we  entertain  for  the  Legislature,  our  feelings  as  men  for  per* 
sons  whose  situation  requires  the  earliest,  as  well  as  the  most  effectual  relief,  and  our 
sincere  desire  to  promote,  whether  officially  or  otherwise,  the  just  and  benevolent 
views  of  Congress,  so  conspicuous  on  the  present  as  well  as  on  many  other  occasions, 
have  induced  us  to  reflect,  whether  we  could  be  justified  in  acting,  under  this  act,  per- 
sonally in  the  character  of  commissioners  during  the  session  of  a  court ;  and  could  we 
be  satisfied  that  we  had  authority  to  do  so,  we  would  cheerfully  devote  such  part  oi 
our  time  as  might  be  necessary  for  the  performance  of  the  service.    But  we  confess 
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Oswald,  Administrator,  v.  The  State  of  New  York. 

2  D.  415. 

Proclamation  was  made  in  this  cause,  "  that  any  person  having 
authority  to  appear  for  the  State  of  New  York  is  required  to  appear 
accordingly ; "  and  no  person  appearing,  it  was  ordered,  on  motion  of 
Coxe  for  the  plaintiff. 

By  the  Court.  Unless  the  State  appears  by  the  first  day  of  next 
term  to  the  above  suit,  or  show  cause  to  the  contrary,  judgment  will 
be  entered  by  default  against  the  said  State.^ 

5  P.  284. 


we  have  great  doubts  on  this  head.  The  power  appears  to  be  given  to  the  court  ovlj^ 
and  not  to  the  Judges  of  it ;  and  as  the  Secretary  at  War  has  not  a  discretion  in  all 
instances,  but  only  in  those  where  he  has  cause  to  suspect  imposition  or  mistake,  to 
withhold  a  person  recommended  by  the  Court  from  being  named  on  the  pension  list,  it 
would  be  necessary  for  us  to  be  well  persuaded  we  possessed  such  an  authority,  before 
we  exercised  a  power,  which  might  be  a  means  of  drawing  money  out  of  the  public 
treasury  as  effectually  as  an  express  appropriation  by  law.  We  do  not  mean,  how- 
ever, to  preclude  ourselves  from  a  very  deliberate  consideration,  whether  we  can  be 
warranted  in  executing  the  purposes  of  the  act  in  that  manner,  in  case  an  application 
should  be  made. 

"^  No  application  has  yet  been  made  to  the  Court,  or  to  ourselves  individually,  and 
therefore  we  have  had  some  doubts  as  the  propriety  of  giving  an  opinion  in  a  case 
which  has  not  yet  come  regularly  and  judicially  before  us.  None  can  be  more  sensi* 
ble  than  we  are  of  the  necessity  of  Judges  being  in  general  extremely  cautious  in  not 
intimating  an  opinion  in  any  case  extra-judicially,  because  we  weU  know  how  liable  the 
best  minds  are,  notwithstanding  their  utmost  care,  to  a  bias,  which  may  arise  from  a 
preconceived  opinion,  even  unguardedly,  much  more  deliberately,  given :  But  in  the 
present  instance,  as  many  unfortunate  and  meritorious  individuals,  whom  Congress 
have  justly  thought  proper  objects  of  immediate  relief,  may  suffer  great  distress  even 
by  a  short  delay,  and  may  be  utterly  ruined  by  a  long  one,  we  determined  at  all 
events  to  make  our  sentiments  known  as  early  as  possible,  considering  this  as  a  case 
which  must  be  deemed  a^  exception  to  the  general  rule,  upon  every  principle  of 
humanity  and  justice ;  resolving  however,  that  so  far  as  we  are  concerned  individually, 
in  case  an  application  should  be  made,  we  will  most  attentively  hear  it ;  and  if  we  can 
be  convinced  this  opinion  is  a  wrong  one,  we  shall  not  hesitate  to  act  accordingly, 
being  as  far  from  the  weakness  of  supposing  that  there  is  any  reproach  in  having  com- 
mitted an  error,  to  which  the  greatest  and  best  men  are  sometimes  liable,  as  we  should 
be  from  so  low  a  sense  of  duty,  as  to  think  it  would  not  be  the  highest  and  most  de» 
served  reproach  that  could  be  bestowed  on  any  men,  much  more  on  Judges,  that 
they  were  capable  from  any  motive,  of  persevering  against  conviction,  in  apparently 
maintaining  an  opinion,  which  they  really  thought  to  be  erroneous.' 


ft 
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The  State  of  Georgia  v.  Brailsford,  et  oL 

S  D.  415. 
Injanctioii  continaed  until  the  State  of  Georgia  could  try  its  right  at  law.^ 

Bill  in  equity.  This  cause  was  again  bronght  before  the  Court, 
npon  a  motion  by  Randolph^  to  dissolve  the  injunction  which  had 
been  issued,  and  to  dismiss  the  bilL  He  assigned  two  grounds  in  sup- 
port of  his  motion :  —  1st  That  the  State  of  Georgia  had  no  remedy 
at  law  to  recover  the  debt  in  question ;  and,  2d.  That  even  if  there  was 
a  remedy  at  law,  there  was  no  equitable  right  to  justify  the  present 
form  of  proceeding.  The  motion  was  opposed  by  IngersoU  and 
Dallas  ;  and  after  argument,  the  opinions  of  the  Judges,  in  the  ab- 
sence of  Johnson,  J.,  were  delivered  as  follows. 

Iredell,  J.  It  is  my  misfortune  to  dissent  from  the  opinion  enter- 
tained by  the  rest  of  the  Court  upon  the  present  occasion;  but  I  am 
bound  to  decide,  according  to  the  dictates  of  my  own  judgment 

The  State  of  Georgia  complains  that,  having  a  right  to  the  debt  in 
question,  that  right  has  been  discussed  and  oveiruled  without  giving 
her  an  opportunity  to  be  heard  in  support  of  it,  though  she  applied 
to  the  Circuit  Court  for  that  purpose.  It  is  another  griev- 
ance alleged,  that  a  writ  of  error  has  not  been  *  instituted  [  *416  ] 
when,  all  the  facts  appearing  upon  the  record,  the  decision  of 
the  Circuit  Court  might  have  undergone  a  full  and  satisfactory  revi- 
sion, before  the  tribunal  of  the  last  resort  It  is  true  that  this  latter 
allegation  is  defectively  set  forth  in  the  bill ;  for  as  a  writ  of  error 
could  not  be  sued  out  without  entering  security,  tiie  State,  to  entitle 
herself  to  any  benefit  from  the  exception,  ought  in  strictness  to  have 
tendered  a  security  to  the  defendant  in  the  inferior  court.  But  still, 
if  a  writ  of  error  had  been  brought,  it  appears  to  me  that  it  could 
only  affect  the  original  plaintiffs  and  defendants  in  the  suit ;  and  the 
State  of  Georgia  could  not  be  made  a  party  to  the  record.  In  this 
situation,  it  must  likewise  be  considered,  Georgia  had  not  a  constitu- 
tional right  to  institute  a  suit,  nor  could  she,  in  my  opinion,  be  admit- 
ted as  a  party  to  a  proceeding  in  the  nature  of  an  interpleader  in 
any  but  the  Supreme  Court 

The  State,  however,  asserts  a  claim  to  the  debt  in  controversy,  by 
virtue  of  an  Act  of  Confiscation;  and  the  debtor  admits  that  he 
ought  to  pay  the  amount  of  his  bond,  but  is  doubtful  to  which  of  the 
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contending  parties  it  aught  to  be  paid.  Now,  without  the  equitable 
interposition  of  this  Court,  I  think  there  will  be  a  defect  of  justice ;' 
for  it  is  obvious  to  me,  either  that  the'  State  can  have  no  remedy  at 
law,  or  at  least  that  the  remedy  at  law  will  not  be  "  plain,  adequate, 
and  complete."  Two  positions  have  been  taken  in  opposition  to 
this  opinion :  1st.  That  if  the  State  is  entitled  to  the  debt,  she  may 
maintain  an  action  on  the  bond  against  the  obligors :  —  Or,  2d.  That 
the  State  might  bring  an  action  of  assumpsit  for  money  had  and  re- 
ceived,  &c.,  against  Brailsford,  if  Brailsford  had  no  right  to  recover 
or  retain  it.     I  will  cursorily  consider  both  these  positions. 

1st  In  the  first  place,  it  is  to  be  recollected  that  the  bond  is 
merged  in  the  judgment ;  and  although  the  judgment  is  said  to  be 
generally  binding  only  on  the  parties,  yet  it  is  good  against  all  the 
world  until  it  is  reversed  in  a  regular  course  of  law.  To  any  other 
suit,  for  the  same  cause,  Spalding  might  plead  the  previous  judgment 
in  bar ;  and  the  plea  could  only  be  defeated  by  showing  firaud,  or 
collusion.  There  is  no  pretence,  however,  for  an  imputation  of  that 
kind  here ;  since  Spalding  set  forth  the  title  of  Georgia  as  fully  as 
the  State  herself  could  have  done.  And  would  it  not  be  monstrous, 
after  a  judgment  rendered  under  such  circumstances,  to  compel  him 
again  to  pay  the  same  debt  ?  There  is  neither  principle  nor  prece- 
dent for  so  harsh  and  oppressive  a  doctrine. 

But  if  a  suit  could  be  maintained  upon  the  bond  by  the  State,  how 
is  she  to  obtain  possession  of  the  instrument  without  the  aid  of  a 
court  of  equity  ?  Suppose  it  has  been  deposited  with  the  clerk  of 
the  Circuit  Court :  —  that  oflBcer  cannot  deliver  it  to  the 
[  Ml?  ]  State,  vidthout  the  judicial  mandate  of  a  superior  •tribunal. 
Suppose  it  remains  in  the  hands  of  Brailsford,  he  can  hardly 
be  expected,  voluntarily,  to  furnish  his  antagonist  with  the  means  of 
combat.  In  short,  it  is  only  by  the  authority  of  this  Court,  sitting  as 
a  Court  of  Equity,  either  that  the  operation  of  the  judgment  obtained 
at  common  law,  against  Spalding,  can  be  prevented  firom  becoming 
conclusive  on  the  question  of  right,  or  that  the  State  of  Georgia  can 
be  enabled  to  maintain  her  claim  upon  its  merits. 

2d.  It  is  urged,  however,  that  the  State  has  another  remedy  at  law, 
by  an  action  of  assumpsit  for  money  had  and  received,  against  Brails- 
ford. This  is,  indeed,  the  legal  panacea  of  modern  times ;  and  may 
perhaps,  be  beneficially  applied  to  a  great  variety  of  cases.  But,  it 
cannot  be  pretended,  that  this  form  of  action  will  lie,  before  the  de- 
fendant has  actually  received  the  money,  which  the  plaintiff  demands. 
In  the  present  instance,  the  money  has  not  been  received  by  Brails- 
ford, and  of  course  he  cannot  be  compelled  to  account  for  it  to 
Greorgia. 
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The  case  of  Moses  v.  MacFerlan^  2  Bur.  1005,  if  at  all  applicable 
to  the  points  now  in  controversy,  will  be  found  more  favorable,  I 
think,  to  the  opinion  which  I  entertain,  than  to  the  opinion  which  it 
has  been  cited  to  support  From  that  case,  which  presents  a  most 
imconscionable  conduct  on  the  part  of  the  defendant,  it  is  to  be  in* 
ferred,  as  I  have  cdready  stated,  that  a  judgment  is  a  perpetual  bar, 
against  a  second  recovery  for  the  same  cause,  unless  it  is  tainted  with 
fraud  and  collusion.  But  the  King's  Bench  proceed  in  deciding  the 
question  then  before  them  on  this  ground,  principally,  that  the  in- 
ferior court,  the  Court  of  Conscience,  could  not  take  cognizance  of 
the  collateral  matter,  which  constituted  the  defence ;  whereas,  in  the 
present  instance,  the  matter  pleaded  by  Spalding,  was  perfectly 
within  the  cognizance  and  jurisdiction  of  the  Circuit  Court 

From  this  view  of  the  subject,  therefore,  I  am  induced  to  conclude 
that  the  State  of  Georgia  has  no  remedy  at  law,  and  it  is  sufficient 
for  an  incipient  exercise  of  the  jurisdiction  of  this  C6urt,  that  she  has 
shown  a  color  of  title  to  recover  the  money,  and  that  the  money  is 
in  danger  of  being  paid  to  another  claimant  I  abstain  from  giving 
any  opinion  upon  the  judgment  of  the  Circuit  Court ;  but  certainly 
I  should  never  have  consented  to  issue  an  injunction  if  I  had  thought 
the  legal  remedy  of  the  State  was  plain,  adequate,  and  complete.  If 
the  bill  is  sustained,  the  money  will  be  preserved  in  neutral  hands ; 
and  the  Court  may  direct  an  issue  to  be  tried  at  the  bar,  in  order  to 
ascertain,  whether  the  State  of  Georgia,  or  Brailsford,  is  the  right 
owner. 

Blair,  J.     My  sentiments  have  coincided,  until  this  moment, 
with  the  sentiments  entertained  by  the  majority  of  the 
•Court;  but  a  doubt  has  just  occurred,  which  I  think  it  my  [  •418  ] 
duty  to  declare. 

I  do  not  conceive,  indeed,  that  any  judgment  can  be  binding  upon 
the  rights  and  interests  of  a  third  person,  who  is  not  a  party  to 
the  suit  The  very  nature  of  a  bill  of  interpleader  presupposes  that 
the  party,  by  whom  it  is  exhibited,  would  be  liable  a  second  time,  if 
he  should  either  voluntarily,  or  otherwise,  pay  the  money  which  he 
owes  to  a  wrong  claimant  A  judgment  would  not  therefore,  in 
such  a  case,  be  a  bar  to  the  action  of  the  claimant  who  is  legally 
entitled ;  and  who  might  either  bring  detinue,  or  trover,  for  the  bond 
against  the  possessor  of  it;  or  if  he  instituted  an  action  of  debt 
against  the  obligor,  the  Court  might,  on  a  proper  hearing,  order  the 
instrument  to  be  delivered  into  his  hands. 

Presuming,  then,  that  there  was  a  remedy  at  law,  I  have  hitherto 
thought  that  there  was  no  ground  for  the  interference  of  this  Court,  as 
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a  Court  of  Equity.  But,  upon  reflection,  it  appears  that  if  Brailsford, 
who  is  a  British  subject,  should  get  the  money  under  the  present 
judgment,  and  leave  the  country,  there  would  be  great  danger  of  a 
failure  of  justice.  It  was  for  this  reason  that  the  injunction  was  ori- 
ginally granted ;  and  I  think  the  reason  ought  to  carry  us  still  farther. 
Admitting  that  Georgia  has  a  complete  remedy  at  law ;  her  right, 
though  not  supported  by  herself,  has  been  stated  to  the  Circuit 
Court ;  and  though  the  judgment  in  that  case  is  not  binding  upon 
her,  yet,  in  any  future  suit  brought  by  her  against  Spalding,  who  is 
bound  by  the  judgment,  a  similar  difficulty  will  arise,  for  the  Court 
would  then  be  called  upon  to  decide  in  the  absence  of  Brailsfoid, 
who  could  not  be  a  party  to  the  common  law  suit,  upon  his  claim,  as 
well  as  upon  the  claim  of  Georgia. 

Since,  therefore,  there  is  no  other  Court  that  can  bring  all  the 
parties  before  them,  and  do  general  and  complete  justice,  it  is  my 
opinion  that  the  bill  in  equity  ought  to  be  sustained ;  and  that  the 
subject  should  be  no  further  referred  to  a  court  of  law,  than  to  obtain 
an  opinion  upon  the  legal  titie  to  the  debt  in  controversy. 

Jay,  C.  J.  All  the  Court,  except  the  Judges  who  have  just  deli- 
vered their  sentiments,  are  of  opinion  that  if  the  State  of  Georgia 
has  a  right  to  the  debt,  due  originally  from  Spalding  to  Brailsford,  it 
is  a  right  to  be  pursued  at  common  law. 

The  bill,  however,  was  founded  in  the  highest  equity ;  and  the 

ground  of  equity  for  granting  an  injunction  continues  the  same  — 

namely,  that   the  money  ought  to  be  kept  for  the  party 

[*419]  •to  whom  it   belongs.     We  shall  therefore  continue  the 

injunction  until  the  next  term ;  when,  however,  if  Georgia 

has  not  instituted  her  action  at  common  law,  it  will  be  dissolved. 

2  D.  473  J  1  P.  122}  5  P.  284 ;  2  H.  9  j  9  H.  10. 


Chisholm,  Executor,  v,  Georgia. 

2  D.  419. 

Under  the  Constitution  of  the  United  States,  as  originally  adopted,  a  State  could  be  sued  bj 

an  individual  citizen  of  another  State. 
A  State  having  been  duly  served  with  process,  and  not  appearing,  the  Court,  at  the  next 

term  after  the  return  term,  made  an  order  that  judgment,  by  default,  should  be  given 

against  the  State,  unless  an  appearance  should  be  entered,  or  cause  shown,  by  the  first 

day  of  the  next  term. 
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Serrice  of  process  on  the  Qovemor,  and  Attorney-General  of  a  State,  is  safficient  service  on 
the  State.1 

This  action  was  instituted  in  August  tenn,  1792.  On  the  11th  of 
July^  1792,  the  marshal  for  the  District  of  Georgia  made  the  following 
return :  ^'  Executed  as  within  commanded,  that  is  to  say,  served  a  copy 
thereof  on  his  Excellency  Edward  Telfair,  Esq.,  Governor  of  the 
State  of  Georgia,  and  one  other  copy  on'  Thomas  P.  Carnes,  Esq., 
the  Attorney-General  of  said  State* 

"  Robert  Forsyth,  Marshal." 

I 

Upon  which  3^.  Ra/ndolphy  the  Attomey-Greneral  of  the  United 
States,  as  counsel  for  the  plaintiff,  made  the  following  motion  on  the 
11th  of  August,  1792.  "  That,  unless  the  State  of  Georgia  shall, 
after  reasonable  previous  notice  of  this  motion,  cause  an  appearance 
to  be  entered  in  behalf  of  the  said  State,  on  the  fourth  day  of  the 
next  term,  or  shall  then  show  cause  to  the  contrary,  judgment  shall 
be  entered  against  the  said  State,  and  a  writ  of  inquiry  of  damages 
shall  be  awarded."  But,  to  avoid  every  appearance  of  precipitancy,' 
and  to  give  the  State  time  to  deliberate  on  the  measures  she  ought 
to  adopt,  on  motion  of  Mr.  Randolphj  it  was  ordered  by  the  Court, 
that  the  consideration  of  this  motion  should  be  postponed  to  the 
present  term.  And  now  IngersoU  and  Dallas,  presented  to  the  Ck)urt 
a  written  remonstrance  and  protestation  on  behalf  of  the  State,  against 
the  exercise  of  jurisdiction  in  the  cause ;  but  ii\  consequence  of  posi- 
tive instructions,  they  declined  taking  any  part  in  arguing  the  ques- 
tion. 

The  case  was  argued  by  the  Attorney- General,  for  the  plaintiff, 
and  held  under  advisement  by  the  Court  from  the  dth  to  the  18th  of 
February,  when  they  delieverd  their  opinions  seriatim. 

Iredell,  J.  This  great  cause  comes  before  the  Court,  on  a  motion 
made  by  the  Attomey-Creneral,  that  an  order  be  made  by  this  Court 
to  the  following  effect :  —  "  That,  unless  the  State  of  Georgia  shall, 
after  reasonable  notice  of  this  motion,  cause  an  appearance  to  be 
entered  on  behalf  of  the  said  State,  on  the  fourth  day  of  next  term, 
or  show  cause  to  the  contrary,  judgment  shall  be  entered  for  the 
plaintiff,  and  a  writ  of  inquiry  shall  be  awarded."  Before  such  an 
order  be  made,  it  is  proper  that  this  Court  should  be  satisfied  it  hath 
cognizance  of  the  suit ;  for  to  be  sure  we  ought  not  to  enter  a  con- 
ditional judgment,  which  this  would  be,  in  a  case  where  we  were 
not  fully  persuaded  we  had  authority  to  do  so. 

1  Grayson  v.  Virginia,  3  D.  320. 

2* 
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This  is  the  first  instance  wherein  the  important  question  involved 
in  this  cause  has  come  regularly  before  the  Court  In  the  Maryland 
case,  2  D.  401,  it  did  not,  because  the  Attomey-Gteneral  of  the  State 
voluntarily  appeared  We  could  not,  therefore,  without  the  greatest 
impropriety,  have  taken  up  the  question  suddenly.  That  case  has 
since  been  compromised ;  but,  had  it  proceeded  to  trial  and  a  ver- 
dict been  given  for  the  plaintiff,  it  would  have  been  our  duty, 
[  *430  ]  previous  to  our  giving  judgment,  to  have  well  *  considered 
whether  we  were  warranted  in  giving  it  I  had  then  great 
doubts  upon  my  mind,  and  should  in  such  a  case  have  proposed  a 
discussion  of  the  subject  Those  doubts  have  increased  since,  and 
after  the  fullest  consideration  I  have  been  able  to  bestow  on  the 
subject,  and  the  most  respectful  attention  to  the  able  arguments  of 
the  Attorney-General,  I  am  now  decidedly  of  opinion  that  no  such 
action  as  this  before  the  Court  can  legally  be  maintained. 

The  action  is  an  action  of  assumpsit  The  particular  question 
then,  before  the  Court  is,  will  an  action  of  assumpsit  lie  against  a 
State  ?  This  particular  question,  abstracted  from  the  general  one, 
namely,  Whether  a  State  can,  in  any  instance,  be  sued,  I  took  the 
liberty  to  propose  to  the  consideration  of  the  Attomey-Gteneral,  last 
term.  I  did  so,  because  I  have  often  found  a  great  deal  of  confusion 
to  arise  from  taking  too  large  a  view  at  once,  and  I  had  found  my- 
self embarrassed  on  this  very  subject,  until  I  considered  the  abstract 
question  itself.  The  Attorney-General  has  spoken  to  it,  in  deference 
to  my  request,  as  he  has  been  pleased  to  intimate,  but  he  spoke  to 
tUs  particular  question  slightiy,  conceiving  it  to  be  involved  in  the 
general  one ;  and  after  establishing,  as  he  thought,  that  point,  he 
'seemed  to  consider  the  other  followed  of  course.  He  expressed,  in- 
deed, some  doubt  how  to  prove  what  appeared  so  plain.  It  seemed 
to  him,  if  I  recollect  right,  to  depend  principally  on  the  solution  of 
tiiis  simple  question  *—  can  a  State  assume  ?  But  the  Attorney-Ge- 
neral must  know,  that  in  England,  certain  judicial  proceedings,  not 
inconsistent  with  the  sovereignty,  may  take  place  against  the  crown, 
but  that  an  action  of  assumpsit  will  not  lie.  Yet  surely  the  King 
can  assume  as  well  as  a  State.  So  can  the  United  States  them- 
selves, as  well  as  any  State  in  the  Union :  yet  the  Attorney-General 
himself  has  taken  some  pains  to  show  that  no  action  whatever  is 
maintainable  against  the  United  States.  I  shall,  therefore,  confiine 
myself  as  much  as  possible  to  the  particular  question  before  the 
Court,  though  every  thing  I  have  to  say  upon  it  wiU  affect  every 
kind  of  suit,  the  object  of  which  is  to  compel  the  payment  of  money 
by  a  State. 

The  question,  as  I  before  observed,  ia — Will  an  action  of  assumpsit 
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lie  against  a  State  ?  If  it  will,  it  must  be  in  virtae  of  the  Ck>nstitu- 
tion  of  the  United  States,  and  of  some  law  of  Congress  conformable 
thereto.  The  part  of  the  Constitution  concerning  the  judicial  power 
is  as  follows,  nfunely :  Art  3,  §  2.  The  judicial  powers  shall  extend, 
1.  To  all  cases  in  law  and  equity  arising  under  the  ConstitutLon, 
the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority;  2.  To  all  cases  aiBfecting  ambassap 
dors,  or  other  public  ministers,  and  consuls;  3.  To  all  cases  of 
admiralty  and  maritime  jurisdiction ;  4.  To  controversies 
to  which  the  *  United  States  shall  be  a  party ;  5.  To  con-  [  431  *  ] 
troversies  between  two  or  more  States ;  between  a  State 
and  citizens  of  another  State ;  between  citizens  of  different  States ; 
between  citizens  of  the  same  State  claiming  lands  under  grants  of 
different  States ;  and  between  a  State  or  the  citizens  thereof,  and 
foreign  States,  citizens,  or  subjects.  The  Constitution,  therefore,  pro* 
-vides  for  the  jurisdiction  wherein  a  State  is  a  party,  in  the  following 
instances:  —  1st.  Controversies  between  two  or  more  States.  2d. 
Controversies  between  a  State  and  citizens  of  another  State.  3d* 
Controversies  between  a  State  and  foreign  States,  citizens  or  sub- 
jects. And  it  also  provides,  that,  in  all  cases  in  which  a  State  shall 
be  a  party,  the  Supreme  Court  shall  have  original  jurisdiction. 

The  words  of  the  general  Judicial  Act,  conveying  the  authority  of 
the  Supreme  Court,  under  the  Constitution,  so  far  as  they  concern 
this  question,  are  as  follow :  —  §  13,  1  U.  S.  St  at  Large,  80,  "  That 
the  Supreme  Court  shall  have  exclusive  jurisdiction  of  all  coniro- 
versiea  of  a  civil  nature,  where  a  State  is  a  party,  except  between  a 
State  and  its  citizens ;  and  except,  also,  between  a  State  and  citizens 
of  other  States,  or  aliens,  in  which  latter  case  it  shall  have  original, 
but  not  exclusive  jurisdiction.  And  shall  have,  exclusively,  all  such 
jurisdiction  of  suits  or  proceedings  against  ambassadors  or  other 
public  ministers,  or  their  domestics  or  domestic  servants,  as  a  court 
of  law  can  have  or  exercise  consistently  with  the  law  of  nations; 
and  original,  but  not  exclusive  jurisdiction  of  all  suits  brought  by 
ambassadors  or  other  public  ministers,  or  in  which  a  consul,  or  vice- 
consul,  shall  be  a  party." 

The  Supreme  Court  hath,  therefore,  First  —  Exclusive  jurisdictiou 
in  every  controversy  of  a  civil  nature ;  1st  Between  two  or  more 
States;  2d.  Between  a  State  and  a  foreign  State;  3d.  Where  a 
smt  or  proceeding  is  depending  against  ambassadors,  other  public 
ministers,  or  their  domestics  or  domestic  servants.  Second  —  Original, 
bcrt  not  exclusive  jurisdiction ;  Ist  Between  a  State  and  citizens  of 
other  States;  3d.  Between  a  State  and  foreign  citizens  or  sub- 
jects ;  3d.  Where  a  suit  is  brought  by  ambassadors,  or  other  pub- 
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lie  miniflters ;  4tii.  Where  a  consul  or  vice-conBul  is  a  party.  The 
suit  now  before  the  Court,  if  maintainable  at  all,  comes  within  the 
latter  description,  it  being  a  suit  against  a  State  by  a  citizen  of 
another  State. 

The  Constitution  is  particular  in  expressing  the  parties  who  may 
be  the  objects  of  the  jurisdiction  in  any  of  these  cases,  but  in  respect 
to  the  subject-matter  upon  which  such  jurisdiction  is  to  be  exercised, 
uses  the  word  "controversies"  only.  The  act  of  Congress  more 
particularly  mentions  civil  controversies,  a  qualification  of  the  general 
word  in  the  Constitution,  which  I  do  not  doubt  every  rear 
[  432  *  ]  sonable  man  will  think  well  warranted,  for  *  it  cannot  be 
presumed  that  the  general  word  "  controversies "  was  in- 
tended  to  include  any  proceedings  that  relate  to  criminal  cases,  which 
in  all  instances  that  respect  the  same  government  only,  are  uniformly 
considered  of  a  local  nature,  and  to  be  decided  by  its  particular 
laws.  The  word  "  controversy,"  indeed,  would  not  naturally  justify 
any  such  construction,  but  nevertheless  it  was  perhaps  a  proper  in- 
stance of  caution  in  Congress  to  guard  against  the  possibility  of  it. 

A  general  question  of  great  importance  here  occurs.  What  con- 
troversy of  a  civil  nature  can  be  maintained  against  a  State  by  an 
individual  ?  The  firamers  of  the  Constitution,  I  presume,  must  have 
meant  one  of  two  things :  Either,  1st  In  the  conveyance  of  that  part 
of  the  judicial  power  which  did  not  relate  to  the  execution  of  the 
other  authorities  of  the  general  government,  (which  it  must  be  admit- 
ted are  full  and  discretionary,  within  the  restrictions  of  the  Constitu- 
tion itself,)  to  refer  to  antecedent  laws  for  the  construction  of  the 
general  words  they  use;  or,  2d.  To  enable  Congress,  in  all  such 
cases  to  pass  all  such  laws  as  they  might  deem  necessary  and  pro- 
per to  carry  the  purposes  of  this  Constitution  into  full  effect,  either 
absolutely  at  their  discretion,  or  at  least  in  cases  where  prior  laws 
were  deficient  for  such  purposes,  if  any  such  deficiency  existed. 

The  Attorney-General  has  indeed  suggested  another  construction, 
a  construction,  I  confess,  that  I  never  heard  of  before,  nor  can  I  now 
consider  it  grounded  on  any  solid  foundation,  though  it  appeared  to 
me  to  be  the  basis  of  the  Attorney-General's  argument  His  con- 
struction I  take  to  be  this  :  —  <<  That  the  moment  a  Supreme  Court 
is  formed,  it  is  to  exercise  all  the  judicial  power  vested  in  it  by  the 
Constitution,  by  its  own  authority,  whether  the  legislature  has  pre- 
scribed methods  of  doing  so,  or  not"  My  conception  of  the  Consti- 
tution is  entirely  different  I  conceive  that  all  the  courts  of  the 
United  States  must  receive  not  merely  their  organization  as  to  the 
number  of  judges  of  which  they  are  to  consist,  but  all  their  author- 
ity, as  to  the  manner  of  their  proceeding,  from  the  legislature  only. 
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Thifl  appears  to  me  to  be  one  of  those  cases,  with  many  others,  in 
"which  an  article  of  the  Constitation  cannot  be  effectuated  without 
the  intervention  of  the  legislative  authority.     There  being  many 
such,  at  the  end  of  the  special  enumeration  of  the  powers  of  Con- 
gress in  the  Constitution,  is  this  general  one :     '<  To  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  aU  other  powers  vested  by  this  Constitution 
in  the  government  of  the  United  States,  or  in  any  department  or 
officer  thereofl"     None  will  deny,  that  an  act  of  legislation  is  neces- 
8ary  to  say,  at  least,  of  what  number  the  Judges  are  to  consist ;  the 
President,  with  the  consent  of  the  Senate,  could  not  nomi- 
nate a  number  at  their  *  discretion.     The  Constitution  in-  [  *433  ] 
tended  this  article,  so  far  at  least,  to  be  the  subject  of  a  legis- 
lative act.     Having  a  right  thus  to  establish  the  Court,  and  it  being 
capable  of  being  established  in  no  other  manner,  I  conceive  it  neces- 
sarily follows,  that  they  are  also  to  direct  the  manner  of  its  proceed- 
ings.    Upon  this  authority  there  is,  that  I  know,  but  one  limit ;  that 
is,  "  that  they  shall  not  exceed  their  authority."     If  they  do,  I  have 
no  hesitation  to  say,  that  any  act  to  that  effect  would  be  utterly  void, 
because  it  would  be  inconsistent  with  the  Constitution,  which  is  a 
fundamental  law  paramount  to  all  others,  which  we  are  not  only 
bound  to  consult,  but  sworn  to  observe ;  and,  therefore,  where  there  is 
an  interference,  being  superior  in  obligation  to  the  other,  we  must 
unquestionably  obey  that  in  preference.     Subject  to  this  restriction, 
the  whole  business  of  organizing  the  courts,  and  directing  the  me- 
thods of  their  proceeding  where  necessary,  I  conceive  to  be  in  the 
discretion  of  Congress.     K  it  shall  be  found  on  this  occasion,  or  on 
any  other,  that  the  remedies  now  in  being  are  defective  for  any  pur- 
pose it  is  their  duty  to  provide  for,  they  no  doubt  will  provide  others. 
It  is  their  duty  to  legislate,  so  for  as  is  necessary,  to  carry  the  Con* 
btitution  into  effect.     It  is  ours  only  to  judge.     We  have  no  reason, 
nor  any  more  right  to  distrust  their  doing  their  duty  than  they  have 
to  distrust  that  we  all  do  ours.     There  is  no  part  of  the  Constitution 
that  I  know  of,  that  authorizes  this  Court  to  take  up  any  business 
where  they  left  it,  and  in  order  that  the  powers  given  in  the  Constitu- 
tion may  be  in  full  activity,  supply  their  omission  by  making  new 
laws  for  new  cases ;  or,  which  I  take  to  be  same  thing,  applying  old 
principles  to  new  cases  materially  different  firom  those  to  which  they 
were  applied  before. 

With  regard  to  the  Attorney-General 's  doctrine  of  incidents,  that 
was  founded  entirely  on  the  supposition  of  the  other  I  have  been 
considering.  The  authority  contended  for  is  certainly  not  one  of 
those  necessarily  incident  to  aU  courts  merely  as  such. 
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If  therefore  this  Court  is  to  be,  as  I  consider  it,  the  organ  of  the 
Constitution  and  the  law — not  of  the  Constitution  only  in  respect  to 
the  manner  of  its  proceeding — we  must  receive  our  directions  from 
the  legislature  in  this  particular,  and  have  no  right  to  constitute  our- 
selves an  officina  breviuMy  or  take  any  other  short  method  of  doing 
what  the  Constitution  has  chosen,  and  in  my  opinion,  with  the  most 
perfect  propriety,  should  be  done  in  another  manner. 

But  the  act  of  Congress  has  not  been  altogether  silent  upon  this  sub- 
ject. The  14th  section  of  the  Judicial  Act,  1  U.  S.  St  at  Large,  81, 
provides  in  the  following  words : "  All  the  before  mentioned  courts  of 
the  United  States  shall  have  power  to  issue  writs  of  scire  facias^  Aa- 
beas  corpusj  and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective 
[  *434  ]  ^jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law."  These  words  refer  as  well  to  the  Supreme  Court  as  to 
the  other  courts  of  the  United  States.  Whatever  writs  we  issue  that 
are  necessary  for  the  exercise  of  our  jurisdiction,  must  be  agreeable  to 
the  principles  and  usages  of  law.  This  is  a  direction,  I  apprehend,  we 
cannot  supersede,  because  it  may  appear  to  us  not  sufficiently  extensive. 
If  it  be  not,  we  must  wait  till  other  remedies  are  provided  by  the 
same  authority.  From  this  it  is  plain  that  the  legislature  did  not 
choose  to  leave  to  our  own  discretion  the  path  to  justice,  but  has  pre- 
scribed one  of  its  own.  In  doing  so  it  has,  I  think,  wisely  referred  us 
to  principles  and  usages  of  law  already  well  known,  and  by  their 
precision  calculated  to  guard  against  that  innovating  spirit  of  courts 
of  justice,  which  the  Attorney- General,  in  another  case,  reprobated 
with  so  much  warmth,  and  with  whose  sentiments,  in  that  particular, 
I  most  cordially  join.  The  principles  of  law  to  which  reference  is  to 
be  had,  either  upon  the  general  ground  I  first  alluded  to,  or  upon  the 
special  words  I  have  above  cited  from  \be  Judicial  Act,  I  apprehend 
can  be,  either,  1st.  Those  of  the  particular  laws  of  the  State  against 
which  the  suit  is  brought,  or,  2d.  Principlesof  law  common  to  all  the 
States.  I  omit  any  consideration  arising  from  the  word  ^^  usages," 
though  a  stiU  stronger  expression.  In  regsurd  to  the  principles  of  the 
particular  laws  of  the  State  of  Georgia,  if  they  in  any  manner  dif- 
fered, so  as  to  affect  this  question,  from  the  principles  of  law  common 
to  all  the  States,  it  might  be  material  to  inquire  whether  there  would 
be  any  propriety  or  congruity  in  laying  down  a  rule  of  decision 
which  would  induce  this  consequence,  that  an  action  would  lie  in 
the  Supreme  Court  against  some  States,  whose  laws  admitted  of  a 
compulsory  remedy  against  their  own  governments,  but  not  against 
others  wherein  no  such  remedy  was  admitted,  or  which  would  re- 
quire, perhaps,  if  the  principle  was  received,  fifteen  different  methods 
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of  proceeding  against  States,  all  standing  in  the  same  political  rela- 
tion to  the  general  government,  and  none  having  any  pretence  to  a 
distinction  in  its  favor,  or  justly  liable  to  any  distinction  to  its  pre- 
judice. If  any  such  difference  existed  in  the  laws  of  the  different 
States  there  would  seem  to  be  a  propriety,  in  order  to  induce  uni- 
formity, if  a  Constitutional  power  for  that  purpose  exists,  that  Con- 
gress should  prescribe  a  rule  fitted  to  this  new  case,  to  which  no 
equal,  uniform,  and  impartial  mode  of  proceeding  could  otherwise  be 
applied. 

But  this  point  I  conceive  it  is  unnecessary  to  determine,  because 
I  believe  there  is  no  doubt  that  neither  in  the  State  now  in  question, 
nor  in  any  other  in  the  Union,  any  particular  legislative  mode  author- 
izing a  compulsory  suit  for  the  recovery  of  money  against  a 
State,  was  in  being,  either  when  the  *  Constitution  was  [  *  435  ] 
adopted,  or  at  the  time  the  Judicial  Act  was  passed.  Since 
that  time  an  act  of  assembly,  for  such  a  purpose,  has  been  passed  in 
Georgia.  But  that  surely  could  have  no  influence  in  the  construc- 
tion of  an  act  of  the  legislature  of  the  United  States  passed  before. 

The  only  principles  of  law,  then,  that  can  be  regarded,  are  those 
common  to  all  the  States.  I  know  of  none  such  which  can  affect 
this  case,  but  those  that  are  derived  from  what  is  properly  termed 
"  the  common  law,"  a  law  which  I  presume  is  the  groundwork  of 
the  laws  in  every  State  in  the  Union,  and  which  I  consider,  so  far  as 
it  is  applicable  to  the  peculiar  circumstances  of  the  country,  and 
where  no  special  act  of  legislation  controls  it,  to  be  in  force  in  each 
State,  as  it  existed  in  England,  (unaltered  by  any  statute)  at  the 
time  of  the  first  settlement  of  the  country.  The  statutes  of  England 
that  are  in  force  in  America  differ,  perhaps,  in  all  the  States ;  and 
therefore  it  is  probable^he  common  law  in  each,  is  in  some  respects 
different  But  it  is  certain  that  in  regard  to  any  common  law  prin- 
ciple which  can  influence  the  question  before  us,  no  alteration  has 
been  made  by  any  statute  which  could  occasion  the  least  material 
difference  or  have  any  partial  effect  No  other  part  of  the  common 
law  of  England,  it  appears  to  me,  can  have  any  reference  to  this 
subject,  but  that  part  of  it  which  prescribes  remedies  against  the 
crown.  Every  State  in  the  Union,  in  every  instance  where  its 
sovereignty  has  not  been  delegated  to  the  United  States,  I  consider 
to  be  as  completely  sovereign  as  the  United  States  are,  in  respect  to 
the  powers  surrendered.  The  United  States  are  sovereign  as  to  all 
the  powers  of  government  actually  surrendered:  each  State  in  the 
Union  is  sovereign  as  to  all  the  powers  reserved.  It  must  necessa- 
rily be  so,  because  the  United  States  have  no  claim  to  any  authority 
but  such  as  the  States  have  surrendered  to  them.     Of  course  the 
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part  not  surrendered  must  remain  as  it  did  before.  The  powers  of 
the  general  government,  either  of  a  legislative  or  executive  nature, 
or  which  particularly  concern  treaties  with  foreign  powers,  do,  for 
the  most  part,  if  not  wholly,  affect  individuals,  and  not  States ;  they 
require  no  aid  from  any  State  authority.  This  is  the  great  leading 
distinction  between  the  old  articles  of  confederation  and  the  present 
constitution.  The  judicial  power  is  of  a  peculiar  kind.  It  is  indeed 
commensurate  with  the  ordinary  legislative  and  executive  powers  of 
the  general  government,  and  the  power  which  concerns  treaties. 
But  it  also  goes  further.  Where  certain  parties  are  concerned, 
although  the  subject  in  controversy  does  not  relate  to  any  of  the 
special  objects  of  authority  of  the  general  government,  wherein  the 
separate  sovereignties  of  the  States  axe  blended  in  one  common  mass 

of  supremacy,  yet  the  general  government  has  a  judicial 
[  *  436  ]  authority  in  regard  to  such  *  subjects  of  controversy,  and 

the  legislature  of  the  United  States  may  pass  all  laws  ne* 
cessary  to  give  such  judicial  authority  its  proper  effect.  So  far  as 
States  under  the  Constitution  can  be  made  legally  liable  to  this  au- 
thority, so  far  to  be  sure  they  are  subordinate  to  the  authority  of  the 
United  States,  and  their  individual  sovereignty  is  in  this  respect 
limited.  But  it  is  limited  no  farther  than  the  necessary  execution  of 
such  authority  requires.  The  authority  extends  only  to  the  decision 
of  controversies  in  which  a  State  is  a  party,  and  providing  laws  ne- 
cessary for  that  purpose.  That  surely  can  refer  only  to  such  contro- 
versies in  which  a  State  can  be  a  party;  in  respect  to  which,  if 
any  question  arises,  it  can  be  determined,  according  to  the  principles 
I  have  supported,  in  no  other  manner  than  by  a  reference  either  to 
preexistent  laws,  or  laws  passed  under  the  Cjpnstitution,  and  in  con- 
formity to  it 

Whatever  be  the  true  construction  of  the  Constitution  in  this  par- 
ticular ;  whether  it  is  to  be  construed  as  intending  merely  a  transfer 
of  jurisdiction  from  one  tribunal  to  another,  or  as  authorizing  the 
legislature  to  provide  laws  for  the  decision  of  all  possible  controver- 
sies in  which  a  State  may  be  involved  with  an  individual,  without  re- 
gard to  any  prior  exemption ;  yet  it  is  certain  that  the  legislature  has, 
in  fact,  proceeded  upon  the  former  supposition,  and  not  upon  the  lat- 
ter. For,  besides  what  I  noticed  before,  as  to  an  express  reference  to 
principles  and  usages  of  law,  as  the  guide  of  our  proceeding,  it  is  ob- 
servable that  in  instances  like  this  before  the  Court,  this  Court  hath 
a  concurrent  jurisdiction  only ;  the  present  being  one  of  those  cases, 
where,  by  the  Judicial  Act,  this  Court  hath  original,  but  not  exclu- 
sive jurisdiction.  This  Court,  therefore,  under  that  act,  can  exercise 
no  authority  in  such  instances,  but  such  authority  as  from  the  subject- 
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matter  of  it  may  be  exercised  in  some  other  court.  There  are  no 
courts  with  which  such  a  concurrence  can  be  suggested  but  the  Circuit 
courts,  or  courts  of  the  different  States.  With  the  former  it  cannot 
be ;  for  admitting  that  the  Constitution  is  not  to  have  a  restrictive 
operation,  so  as  to  confine  all  cases,  in  which  a  State  is  a  party,  ex- 
clusively to  the  Supreme  Court,  (an  opinion  to  which  I  am  strongly 
inclined)  yet  there  are  no  words  in  the  definition  of  the  powers  of 
the  Circuit  Court  which  give  a  color  to  an  opinion,  that  where  a 
suit  is  brought  against  a  State  by  a  citizen  of  another  State,  the 
Circuit  Court  could  exercise  any  jurisdiction  at  alL  If  they  could, 
however,  such  a  jurisdiction,  by  the  very  terms  of  their  authority, 
could  be  only  concurrent  with  the  courts  of  the  several  States.  It 
follows,  therefore,  unquestionably,  I  think,  that  looking  at  the  act  of 
Congress,  which  I  consider  is,  on  this  occasion,  the  limit  of  our 
authority,  (whatever  further  might  be  constitutionally  enacted) 
we  can  exercise  no  authority  in  the  present  instance, 
*consistentiy  with  the  clear  intention  of  the  act,  but  such  [  •437  ] 
as  a  proper  State  court  would  have  been  at  least  compe- 
tent to  exercise  at  the  time  the  act  was  passed. 

If,  therefore,  no  new  remedy  be  provided,  as  plainly  is  the  case, 
and  consequently  we  have  no  other  rule  to  govern  us  but  the  princi- 
ples of  the  preexistent  laws,  which  must  remain  in  force  till  super- 
seded by  others,  then  it  is  incumbent  upon  us  to  inquire  whether, 
previous  to  the  adoption  of  the  Constitution,  (which  period,  or  the 
period  of  passing  the  law,  in  respect  to  the  object  of  this  inquiry,  is 
perfectly  equal)  an  action  of  the  nature  like  this  before  the  Court 
could  have  been  maintained  against  one  of  the  States  in  the  Union, 
upon  the  principles  of  the  common  law,  which  I  have  shown  to  be 
alone  applicable.  If  it  could,  I  think  it  is  now  maintainable  here. 
If  it  could  not,  I  think,  as  the  law  stands  at  present,  it  is  not  main- 
tainable ;  whatever  opinion  may  be  entertained  upon  the  construc- 
tion of  the  Constitution,  as  to  the  power  of  Congress  to  authorize 
such  a  one.  Now  I  presume  it  will  not  be  denied  that  in  every 
State  in  the  Union,  previous  to  the  adoption  of  the  Constitution,  the 
only  common-law  principles  in  regard  to  suits  that  were  in  any  man- 
ner admissible,  in  respect  to  claims  against  the  State,  were  those 
which  in  England  apply  to  claims  against  the  crown ;  there  being 
certainly  no  other  principles  of  the  common  law  which,  previous  to 
the  adoption  of  this  Constitution,  could  in  any  manner  or  upon  any 
color  apply  to  the  case  of  a  claim  against  a  State  in  its  own  courts, 
where  it  was  solely  and  completely  sovereign,  in  respect  to  such  cases 
at  least.  Whether  that  remedy  was  strictly  applicable  or  not,  still  I 
apprehend  there  was  no  other.     The  only  remedy  in  a  case  like  that 
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before  the  Court,  by  which,  by  any  possibility,  a  suit  can  be  main- 
tained  against  the  crown  in  England,  or  oould  be  at  any  period  from 
which  the  common  law,  as  in  force  in  America,  could  be  derived,  I 
believe  is  that  which  is  called  a  petition  of  right.  It  is  stated,  in- 
deed, in  1  Com.  Dig.  218,  that  "  until  the  time  of  Edward  I.  the 
king  might  have  been  sued  in  all  actions  as  a  common  person.*' 
And  some  authorities  are  cited  for  that  position,  though  it  is  even 
there  stated  as  a  doubt  But  the  same  authority  adds  —  "  but  now 
none  can  have  an  action  against  the  king,  but  one  shall  be  put  to  sue 
to  him  by  petition."  This  appears  to  be  a  quotation  or  abstract  from 
Theloall's  Digest,  which  is  also  one  of  the  authorities  quoted  in  the  for- 
mer case.  And  this  book  appears  (from  the  law  catalogue)  to  have 
been  printed  so  long  ago  as  the  year  1579.  The  same  doctrine  appears, 
according  to  a  quotation  in  the  first  volume  of  Blackstone's  Comment- 
aries, 243,  to  be  stated  in  Finch's  Law,  255,  the  first  edition  of  which, 
it  seems,  was  published  in  1579.  This  also  more  fully  appears  in 
the  case  of  the  bankers,  and  particularly  from  the  celebrated 
[  •438  ]  argument  of  *Lord  Somers,  in  the  time  of  William  IIL ; 
for,  though  that  case  was  ultimately  decided  against  Lord 
Somers's  opinion,  yet  the  ground  on  which  the  decision  was  given 
no  way  invalidates  the  reasoning  of  that  argument  so  far  as  it 
respects  the  simple  case  of  a  sum  of  money  demandable  from  the 
king,  and  not  by  him  secured  on  any  particular  revenues.  The  case 
is  reported  in  Freeman,  VoL  1,  p.  331 ;  5  Mod.  29 ;  Skinn.  601,  and 
lately,  very  elaborately,  in  a  small  pamphlet  published  by  Mr.  Har- 
grave,  which  contains  all  the  reports  at  length,  except  Skinner's, 
together  with  the  argument  at  large  of  Lord  Somers,  besides  some 
additional  matter. 

The  substance  of  the  case  was  as  follows :  —  King  Charles  IL 
having  received  large  sums  of  money  from  bankers,  on  the  credit  of 
the  growing  produce  of  the  revenue,  for  the  payment  of  which  tal- 
lies and  orders  of  the  Exchequer  were  given,  (afterwards  made  trans- 
ferable by  statute,)  and  the  payment  of  these  having  been  afterwards 
postponed,  the  king  at  length,  in  order  to  relieve  the  bankers,  in  1677 
granted  annuities  to  them  out  of  the  hereditary  Excise,  equal  to 
six  per  cent,  interest  on  their  several  debts,  but  redeemable  on  pay- 
ment of  the  principal  This  interest  was  paid  till  1683,  but  it  then 
became  in  arrear,  and  continued  so  at  the  Revolution ;  and  the  suits 
which  were  commenced  to  enforce  the  payment  of  these  arrears, 
were  the  subject  of  this  case.  The  bankers  presented  a  petition  to 
the  Barons  of  the  Exchequer  for  the  payment  of  the  arrears  of  the 
annuities  granted ;  to  which  petition  the  Attorney-General  demurred. 
Two  points  were  made :  1st,  whether  the  grant  out  of  the  Excise 
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was  good ;  2d,  whether  a  petition  to  the  Barons  of  the  Exchequer 
was  a  proper  remedy.  On  the  first  point  the  whole  court  agreed, 
that  in  general  the  king  could  alienate  the  revenues  of  the  crown ; 
but  Mr.  Baron  Lechmere  differed  from  the  other.  Barons,  by  thinking 
that  this  particular  revenue  of  the  Excise  was  an  exception  to  the 
general  rule.  But  all  agreed  that  the  petition  was  a  proper  remedy. 
Judgment  was  therefore  given  for  the  petition,  by  directing  payment 
to  the  complainants,  at  the  receipt  of  the  Exchequer*  A  writ  of 
error  was  brought  on  this  judgment  by  the  Attorney-Greneral,  in  the 
Exchequer  Chamber.  There  all  the  Judges  who  argued,  held  the 
grant  out  of  the  Excise  good.  A  majority  of  them,  including  Lord 
Chief  Justice  Holt,  also  approved  of  the  remedy  by  petition  to  the 
Barons.  But  Lord  Chief  Justice  Treby  was  of  opinion  that  the 
Barons  of  the  Exchequer  were  not  authorized  to  make  order  for  pay- 
ments on  the  receipt  of  the  Exchequer,  and,  therefore,  that  the  re- 
medy by  petition  to  the  Barons  was  inapplicable.  In  this  opinion 
Lord  Somers  concurred.  A  doubt  then  arose,  whether  the  Lord 
Chancellor  and  Lord  High  Treasurer  were  at  liberty  to  give 
judgment  according  to  their  own  *  opinion,  in  opposition  [  *439  ] 
to  that  of  a  majority  of  the  attendant  Judges ;  in  other 
words,  whether  the  Judges  called  by  the  Lord  Chancellor  and  Lord 
High  Treasurer  were  to  be  considered  as  mere  assistants  to  them 
without  voices.  The  opinion  of*  the  Judges  being  taken  on  this 
point,  seven  against  three  held  that  the  Lord  Chancellor  and  Lord 
Treasurer  were  not  concluded  by  the  opinions  of  the  Judges,  and 
therefore  that  the  Lord  Keeper,  in  the  case  in  question,  there  being 
then  no  Lor^  Treasurer,  might  give  judgment  according  to  his  own 
opinion.  Lord  Somers  concurring  in  this  idea,  reversed  the  judg- 
ment of  the  Court  of  Exchequer.  But  the  case  was  afterwards  car- 
ried by  error  into  Parliament,  and  there  the  Lords  reversed  the 
judgment  of  the  Exchequer  Chamber,  and  affirmed  that  of  the  Ex- 
chequer. However,  notwithstanding  this  final  decision  in  favor  of 
the  bankers  and  their  creditors,  it  appears,  by  a  subsequent  statute, 
that  they  were  to  receive  only  one  half  of  their  debts ;  the  12  and  14 
W.  3,  after  appropriating  certain  sums  out  of  the  hereditary  Excise, 
for  public  uses,  providing  that,  in  lieu  of  the  annuities  granted  to  the 
bankers,  and  all  arrears,  the  hereditary  Excise  should,  after  the  26th 
of  December,  1601,  be  charged  with  annual  sums  equal  to  an  inte- 
rest of  three  per  cent.,  until  redeemed  by  payment  of  one  moiety  of 
the  principal  sums.    Hargrave's  case  of  the  Bankers,  1,  2,  3. 

Upon  perusing  the  whole  of  this  case,  these  inferences  naturally 
follow :  1st.  That  admitting  the  authority  of  that  decision  in  its  full- 
est extent,  yet  it  is  an  authority  only  in  respect  to  such  cases  where 


28  SUPREME  COURT  OF  THE  UNITED  STATES. 

Chisholm,  Ezecntor,  v.  Geonpo*    S  D. 

letters-patent  from  the  crown  have  been  granted  for  the  payment  of 
certain  sums  out  of  a  particular  revenue.  2d.  That  such  relief  was 
grantable  in  the  Exchequer  upon  no  other  principle  than  that  that 
coilrt  had  a  right  to  direct  the  issues  of  the  Exchequer  as  well  after 
the  money  was  deposited  there  as  while  (in  the  Exchequer  language) 
it  was  in  transitu,  3d.  That  such  an  authority  could  not  have  been 
exercised  by  any  other  court  in  Westminster  Hall,  or  by  any  court  that 
from  its  particular  constitution  had  no  control  over  the  revenues  of 
the  kingdom.  Lord  C.  J.  Holt,  and  Lord  Somers,  though  they  dif- 
fered in  the  main  point,  both  agreed  in  that  case,  that  the  Court  of 
King's  Bench  could  not  send  a  writ  to  the  Treasury.  Hargrave's  Case, 
46,  89.  Consequently,  no  such  remedy  could,  under  fiuiy  circumstan* 
ces,  I  apprehend,  be  allowed  in  any  of  the  American  States,  in  none 
of  which,  it  is  presumed,  any  court  of  justice  hath  any  express  author- 
ity over  the  revenues  of  the  State  such  as  has  been  attributed  to  the 
Court  of  Exchequer  in  England. 

The  observations  of  Lord  Somers  concerning  the  general  remedy 
by  petition  to  the  king,  have  been  extracted  and  referred  to  by 
some  of  the  ablest  law  characters  since  ;  particularly  by 
[  *  440  ]  *  Lord  C.  Baron  Comyns,  in  his  Digest.  I  shall  thelrefore 
extract  some  of  them,  as  he  appears  to  have  taken  uncom* 
mon  pains  to  collect  all  the  material  learning  on  the  subject ;  and 
indeed  is  said  to  have  expended  several  hundred  pounds  in  the  pro- 
curing of  records  relative  to  that  case.  Hargrave's  Preface  to  the 
case  of  the  Bankers. 

After  citing  many  authorities,  Lord  Somers  proceeds  thus :  — "  By 
all  these  authorities,  and  by  many  others,  which  I  could  cite,  both 
ancient  and  modern,  it  is  plain,  that  if  the  subject  Vas  to  recover  a 
rent,  or  annuity,  or  other  charge  from  the  crown ;  whether  it  was  a 
rent  or  annuity  originally  granted  by  the  king  or  issuing  out  of 
lands,  which  by  subsequent  title  came  to  be  in  the  king's  hands,  in 
all  cases  the  remedy  to  come  at  it  was  by  petition  to  the  person  of 
the  king ;  and  no  other  method  can  be  shown  to  have  been  practised 
at  common  law.  Indeed  I  take  it  to  be  generally  true,  that  in  all 
cases  where  the  subject  is  in  the  nature  of  a  plaintiff,  to  recover  any 
thing  from  the  king,  his  only  remedy,  at  common  law,  is  to  sue  by 
petition  to  the  person  of  the  king.  I  say,  where  the  subject  comes  as 
a  plaintiff.  For,  as  I  said  before,  when,  upon  a  title  found  for  the 
king  by  office^  the  subject  comes  in  to  traverse  the  king's  title,  or  to 
show  his  own  right,  he  comes  in  the  nature  of  a  defendant;  and  ia 
admitted  to  interplead  in  the  case  with  the  king  in  defence  of  his 
title,  which  otherwise  would  be  defeated  by  finding  the  office.  And 
to  show  that  this  was  so,  I  would  take  notice  of  several  instances. 
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That,  in  cases  of  debts  owing  by  the  crown,  the  subject's  remedy  was 
by  petition,  appears  by  Aynesham's  case,  Ryley,  251;  which  is  a 
petition  for  19/.  due  for  work  done  at  Carnarvon  Castle.  So  Byley, 
251,  the  executors  of  John  Estrateling  petition  for  132/1  due  to  the 
testator  for  wages.  The  answer  is  remarkable ;  for  there  is  a  latitude 
taken  which  will  very  well  agree  with  the  notion  that  is  taken  up 
in  this  case :  Habeant  bre.  de  liberate  in  Cane.  thes.  et  earner  at.  de  32/. 
in  partem  solutionis.  So  the  case  of  Yerward  de  Graleys,  for  56/1 
Byley,  414.  In  like  manner,  in  the  same  book,  253,  33  Edward  L, 
several  parties  sue  by  petition  for  money  and  goods  taken  for  the 
king's  use ;  cuid  also  for  wages  due  to  them,  and  for  debts  owing  to 
them  by  the  king.  The  answer  is,  Rex  ordinavit  per  concilium  the^ 
saurarii  et  baronum  de  scaccarioj  quod  satisfiet  iis  quam  citius  fieri 
poterU  ;  ita  quod  contentos  se  tenebunt.  And  this  is  an  answer  given 
to  a  petition  presented  to  the  king  in  parliament,  and  therefore  we 
have  reason  to  conclude  it  to  be  warranted  by  law.  They  must  be 
content,  and  they  shall  be  paid,  quam  citius  fieri  poterii.  The  parties, 
in  these  cases,  first  go  to  the  king  by  petition ;  it  is  by  him  they  are 
sent  to  the  exchequer ;  and  it  is  by  writ,  under  the  great 
seal,  that  the  exchequer  is  empowered  to  act.  Nor  can  *  any  [  *  441  ] 
such  vmt  be  found,  unless  in  a  very  few  instances,  where 
it  is  mere  matter  of  account,  in  which  the  treasurer  is  not  joined  with 
the  barons.  So  far  was  it  from  being  taken  to  be  law  at  that  time,  that 
the  barons  had  any  original  power  of  paying  the  king's  debts ;  or  of 
commanding  annuities,  granted  by  the  king  or  his  progenitors,  to  be 
paid,  when  the  person  applied  to  them  for  such  payment.  But  perhaps 
it  may  be  objected  that  it  is  not  to  be  inferred,  because  petitions 
were  brought  in  these  cases,  that  therefore  it  was  of  necessity  that 
the  subject  should  pursue  that  course,  and  could  take  no  other 
way.  It  might  be  reasonable  to  require  from  those  who  object  thus, 
that  they  should  produce  some  precedents  at  least,  of  another  remedy 
taken.  But  I  think  there  is  a  good  answer  to  be  given  to  this  objec- 
tion. AU  these  petitions,  which  I  have  mentioned,  are  after  the 
Stat  8  Edward  L,  Byley,  442,  where  notice  is  taken  that  the  busi- 
ness of  parliament  is  interrupted  by  a  multitude  of  petitions,  which 
might  be  redressed  by  the  chancellor  and  justices.  Wherefore  it  is 
thereby  enacted,  that  petitions  which  touch  the  seal  shall  come  first 
to  the  chancellor;  those  which  touch  the  exchequer  to  the  exchequer ; 
and  those  which  touch  the  justices,  or  the  law  of  the  land,  should 
come  to  the  justices ;  and  if  the  business  be  so  great,  or  si  de  grace j 
that  the  chancellor,  or  others,  cannot  do  them  without  the  king,  then 
the  petitions  shall  be  brought  before  the  king,  to  know  Ms  pleasure ;  so 
that  no  petitions  come  before  the  king  and  his  council,  but  by  the 

3* 
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hands  of  the  chancellor,  and  other  chief  ministers,  that  the  king  and 
his  council  may  attend  the  great  affairs  of  the  king's  realm,  and  his 
sovereign  dominions."  This  law  being  made,  there  is  reason  to 
conclude  that  all  petitions  brought  before  the  king  or  parliament  after 
this  time,  and  answered  there,  were  brought  according  to  the  method 
of  this  law,  and  were  of  the  nature  of  such  petitions  as  ought  to  be 
brought  before  the  person  of  the  king.  And  that  petitions  did  lie  for 
a  chattel,  as  well  as  for  a  freehold,  does  appear  37  Ass.  pi.  iL  Bro. 
Pet  17.  If  tenant  by  the  statute  merchant  be  ousted,  he  may  have 
petition,  and  shall  be  restored.  Vide  9  H.  4,  4 ;  Bro.  Pet  9.  9  H.  6, 
21 ;  Bro.  Pet  2.  If  the  subject  be  ousted  of  his  term,  he  shall  have 
his  petition.  7  H.  7,  ii.  Of  a  chattel  real  a  man  shall  have  his  peti- 
tion of  right,  as  of  his  freehold.  34  H.  6,  51 ;  Bro.  Pet  3.  A  man 
shall  have  a  petition  of  right  for  goods  and  chattels,  and  the  king  in- 
dorses it  in  the  usual  form.  It  is  said  indeed,  1  H.  7,  3 ;  Bro.  Pet 
19,  that  a  petition  will  not  lie  of  a  chattel.  And,  admitting  there 
was  any  doubt  as  to  that  point,  in  the  present  suit  we  are  in  the  case 
of  a  freehold."  Lord  Somer's  argument  in  Hargrave's  Case  of  the 
Bankers,  103  to  105. 

The  solitary  case,  noticed  at  the  conclusion  of  Lord  Somers's 
argument,  "  that  a  petition  will  not  lie  of  a  chattel,"  cer- 
[  •  442  ]  tainly  •is  deserving  of  no  consideration,  opposed  to  so  many 
other  instances  mentioned,  and  unrecognized,  as  I  believe 
it  is,  by  any  other  authority  either  ancient  or  modem,  whereas  the 
contrary,  it  appears  to  me,  has  long  been  received  and  established 
law.  In  4  Comyns's  Dig.  458,  it  is  said  expressly,  "  suit  shall  be  to 
the  king  by  petition,  for  goods  as  well  as  for  land."  He  cites 
Staundf.  Pr£er.  75,  b.  72,  b,  for  his  authority,  and  takes  no  notice 
of  any  authority  to  the  contrary.  The  same  doctrine  is  also  laid 
down  with  equal  explicitness,  and  without  noticing  any  distinc- 
tion whatever,  in  3  Bl.  Comm.  256,  where  he  points  out  the 
petition  of  right  as  one  of  the  common  law  methods  of  obtain- 
ing possession  or  restitution  from  the  crown,  either  of  real  or 
personal  property ;  and  says  expressly,  the  petition  of  right  "  is  of 
use  where  the  king  is  in  full  possession  of  any  hereditaments  or 
chattels,  and  the  petitioner  suggests  such  a  right  as  controverts  the 
title  of  the  crown,  grounded  on  facts  disclosed  in  the  petition  itselt" 

I  leave  out  of  the  argument,  from  which  I  have  made  so  long  a 
quotation,  every  thing  concerning  the  restriction  on  the  exchequer, 
so  far  as  it  concerned  the  case  then  before  the  court,  as  Lord 
Somers,  although  more  perhaps  by  weight  of  authority  than  reason- 
ing, was  overruled  in  that  particular.  As  to  all  others  I  consider 
the  authorities  on  which  he  relied,  and  his  deduction  from  them,  to 
be  unimpeached. 
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Blackstone,  in  the  first  volume  of  his  commentaries  (p.  243,)  speak- 
ing of  demands,  in  point  of  property,  upon  the  king,  states  the  general 
remedy  thus :  —  "  K  eny  person  has,  in  point  of  property,  a  just  de- 
mand upon  the  king,  he  must  petition  him  in  his  court  of  chancery, 
where  his  chancellor  will  administer  right  as  a  matter  of  grace, 
though  not  upon  compulsion."  For  which  he  cites  Finch  L.  255. 
^  And  this  is  exactly  consonant  to  what  is  laid  down  by  the  writers 
on  natural  law.  *  A  subject,'  says  Puffendorf,  <  so  long  as  he  continues 
a  subject,  hath  no  way  to  oblige  his  prince  to  give  him  his  due  when 
he  refuses  it ;  though  no  wise  prince  will  ever  refuse  to  stand  to  a 
lawful  contract.  And  if  the  prince  gives  the  subject  leave  to  enter 
an  action  against  him  upon  such  contract,  in  his  own  courts,  the 
action  itself  proceeds  rather  upon  natural  equity  than  upon  the 
municipal  laws.  For  the  end  of  such  action  is  not  to  compel  the 
prince  to  observe  the  contract,  but  to  pursuade  him.' " 

It  appears,  that  when  a  petition  to  the  person  of  the  king  is  pro- 
perly presented,  the  usual  way  is  for  the  king  to  indorse  or  under- 
write, soU  droit  fait  al  partxe^  (let  right  be  done  to  the  party,)  upon 
which,  unless  the  attorney-general  confesses  the  suggestion,  a  com- 
mission is  issued  to  inquire  into  the  truth  of  it ;  after  the 
return  of  which,  the  king's  attorney  is  at  liberty  to  *  plead  [  *  443  ] 
in  bar,  and  the  merits  shall  be  determined  upon  issue  or 
demurrer,  as  in  suits  between  subject  and  subject.  K  the  attorney- 
general  confesses  the  suggestion,  there  is  no  occasion  for  a  commis- 
aion,  his  admission  of  the  truth  of  the  facts  being  equally  conclu- 
sive as  if  they  had  been  found  by  a  jury.  See  3  BL  Comm. 
256,  and  4  Com.  Dig.  458,  and  the  authorities  there  cited.  Though 
the  above-mentioned  indorsement  be  the  usual  one,  Lord  Somers, 
in  the  course  of  his  voluminous  search,  discovered  a  variety  of 
other  answers  to  what  he  considered  were  unquestionable  peti- 
tions of  right ;  in  respect  to  which  he  observes :  <'  The  truth  is,  the 
manner  of  answering  petitions  to  the  person  of  the  king  was  very 
various ;  which  variety  did  sometimes  arise  from  the  conclusion  of 
the  party's  petition,  sometimes  from  the  nature  of  the  thing,  and 
sometimes  from  favor  to  the  person ;  and  according  as  the  indorse- 
ment was,  the  party  was  sent  into  chancery  or  the  other  courts.  K 
the  indorsement  vtras  general,  soit  droit  fait  alparHe,  it  must  be  deli- 
vered to  the  chancellor  of  England,  and  then  a  commission  was  to  go 
to  find  the  right  of  the  party ;  and  that  being  found,  so  that  there  was 
a  record  for  him,  thus  warranted,  he  is  let  in  to  interplead  with  the 
king ;  but  if  the  indorsement  was  special,  then  the  proceeding  was 
to  be  according  to  the  indorsement  in  any  other  court  This  is  fully 
explained  by  Stamford  (Staundfort)  in  his  treatise  of  the  Pr»n 
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c.  22.  The  case,  Mich.  10  H.  4,  4,  No.  8,  is  full  as  to  this  matter. 
The  king  recovers  in  a  quare  impedit  by  default  against  one  who 
was  never  summoned ;  the  party  cannot  have  a  writ  of  deceit  vnih* 
out  a  petition.  If  then,  says  the  book,  he  concludes  his  petition' 
generally  <<  que  le  Roy  ltd  face  droUj^  that  the  king  will  cause 
right  to  be  done,  and  the  answer  be  general,  it  must  go  into  the 
chancery,  that  the  right  may  be  inquired  of  by  commission ;  and 
upon  the  inquest  found,  an  original  writ  must  be  directed  to  the  jus* 
tices  to  examine  the  deceit ;  otherwise  the  justices  before  whom  the 
suit  was,  cannot  meddle.  But  if  he  conclude  his  petition  especially, 
thai  it  may  please  his  Highness  to  command  his  justices  to  proceed  to 
the  ezaminationy  and  the  indorsement  be  accordingly,  that  had  given 
the  justices  a  jurisdiction.  They  might  in  such  case  have  proceeded 
upon  the  petition  without  any  commission,  or  any  writ  to  be  sued 
out ;  the  petition  and  answer  indorsed  giving  a  sufficient  jurisdiction 
to  the  court  to  which  it  wbs  directed.  And  as  the  book  I  have  men- 
tioned proves  this,  so  many  other  authorities  may  be  cited."  He  ao- 
<;ordingly  mentions  many  other  instances,  immaterial  to  be  recited 
here,  particularly  remarking  a  very  extraordinary  difference  in  the 
case  belonging  to  the  revenue,  in  regard  to  which  he  said  he  thought 

there  was  not  an  instance  to  be  found  where  petitions  were 
[  ^444  ]  answered,  ^otf  droit  fait  aux  parties,  (let  right  be  done  •to 

the  parties.)  The  usual  reference  appears  to  have  been  to 
the  treasurer  and  barons,  commanding  them  to  do  justice.  Some- 
times  a  writ  under  the  great  seal  was  directed  to  be  issued  to  them  fox 
that  purpose ;  sometimes  a  writ  from  the  chancery  directing  payment 
of  money  immediately,  without  taking  notice  of  the  barons.  And 
other  varieties  appear  to  have  taken  place.  See  Hargrave's  Case  of 
the  Bankers,  p.  73,  et  seq.  But  in  all  cases  of  petition  of  right,  of 
whatever  nature  is  the  demand,  I  think  it  is  clear,  beyond  all  doubt, 
that  there  must  be  some  indorsement  or  order  of  the  king  himself  to 
warrant  any  further  proceedings.  The  remedy,  in  the  language  of 
Blackstone,  being  a  matter  of  grace,  and  not  on  compulsion. 

In  a  very  late  case,  in  England,  this  point  was  incidentally  dis- 
cussed. The  case  I  refer  to  is  the  case  of  Macbeath  against  Haldi- 
mand,  reported  1  Dumford  &  East,  172.  The  action  was  against 
the  defendant  for  goods,  furnished  by  the  defendant's  order  in  Canada, 
when  the  defendant  was  governor  of  Quebec  The  defence  was, 
that  the  plaintiff  was  employed  by  the  defendant  in  his  official  capa- 
city, and  not  upon  his  personal  credit,  and  that  the  goods  being 
therefore  furnished  for  the  use  of  government,  and  the  defendant  not 
having  undertaken  personaUy  to  pay,  he  was  not  liable.  This  de- 
fence was  set  up  at  the  trial  on  the  plea  of  the  general  issue,  and  the 
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jury,  by  Judge  Buller'a  direction,  found  a  verdict  for  the  defendant. 
Upon  a  motion  for  a  new  trial,  he  reported  particularly  all  the  facts 
given  in  evidence,  and  said  his  opinion  had  been,  at  the  trial,  that  the 
plaintiff  should  be  nonsuited;  "but  the  plaintiff's  counsel  appearing 
for  their  client,  when  he  was  called,  he  left  the  question  to  the  jury, 
telling  them  that  they  were  bound  to  find  for  the  defendant  in  point 
of  law.  And  upon  their  asking  him  whether,  in  the  event  of  the  de- 
fendant not  being  liable,  any  other  person  was,  he  told  them  that 
was  no  part  of  their  consideration ;  but  being  willing  to  give  them 
any  information,  he  added,  that  he  was  of  opinion  that  if  the  plain- 
tiff *s  demands  were  just,  his  proper  remedy  was  by  a  petition  of  right 
to  the  crown.  On  which  they  found  a  verdict  for  the  defendant 
The  rule  for  granting  a  new  trial  was  moved  for,  on  the  misdirection 
of  two  points.  1st.  That  the  defendant  had,  by  his  own  conduct,  made 
himself  liable,  which  question  should  have  been  left  to  the  jury.  2d. 
That  the  plaintiff  had  no  remedy  against  the  crown  by  a  petition  of 
right,  on  the  supposition  of  which,  the  jury  had  been  induced  to  give 
their  verdict"  "  Lord  Mansfield,  chief  justice,  now  declared  that 
the  court  did  not  feel  it  necessary  for  them  to  give  any  opinion  on 
the  second  ground.  His  lordship  said,  that  great  difference  had  arisen 
since  the  revolution  with  respect  to  the  expenditure  of  the  public 
money.  Before  that  period,  all  the  public  supplies  were 
given  to  the  king,  who  in  *  his  individual  capacity  con-  [  *  445  ] 
tracted  for  all  expenses.  He  alone  had  the  disposition  of 
the  public  money.  But  since  that  time  the  supplies  had  been  ap- 
propriated by  parliament  to  particular  purposes,  and  now,  whoever 
advances  money  for  the  public  service  trusts  to  the  faith  of  parlia- 
ment That  according  to  the  tenor  of  Lord  Somers's  argument  in 
"Hie  Bankers'  Case,  though  a  petition  of  right  would  lie,  yet  it  would 
probably  produce  no  effect  No  benefit  was  ever  derived  from  it  in 
the  Bankers'  Case ;  and  parliament  was  afterwards  obliged  to  pro- 
.vide  a  particular  fund  for  the  payment  of  those  debts.  Whether, 
however,  this  alteration  in  the  mode  of  distributing  the  supplies  had 
made  any  difference  in  the  law  upon  this  subject,  it  was  unnecessary 
to  determine ;  at  any  rate,  if  there  were  a  recovery  against  the  crown, 
application  must  be  made  to  parliament,  and  it  would  come  under 
the  head  of  supplies  for  the  year."  The  motion  was  afterwards 
argued  on  the  other  ground  (with  which  I  have  at  present  nothing 
to  do)  and  rejected. 

In  the  old  authorities  there  does  not  appear  any  distinction  be- 
tween debts  that  might  be  contracted  personally  by  the  king  for 
his  own  private  use,  and  such  as  he  contracted  in  his  political  capa- 
<sity  for  the  service  of  the  kingdom.     As  he  had  however  then  fixed 
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and  independent  revenues,  upon  which  depended  the  ordinary  sup- 
port of  govermnenty  as  well  as  the  expenditure  for  his  own  private 
occasions,  probably  no  material  distinction  at  that  time  existed,  or 
could  easily  be  made.  A  very  important  distinction  may  however 
perhaps  now  subsist  between  the  two  csises,  for  the  reasons  intimated 
by  Lord  Mansfield ;  since  the  whole  support  of  government  depends 
now  on  parliamentary  provisions,  and  except  in  the  case  of  the  civil 
list,  those  for  the  most  part  annuaL 

Thus  it  appears  that  in  England,  even  in  case  of  a  private  debt 
contracted  by  the  king,  in  his  own  person,  there  is  no  remedy  but  by 
petition ;  which  must  receive  his  express  sanction,  otherwise  there 
can  be  no  proceeding  upon  it.  K  the  debt  contracted  be  avowedly 
for  the  public  uses  of  government,  it  is  at  least  doubtful  whether 
that  remedy  will  lie,  and  if  it  v^,  it  remains  afterwards  in  the  power 
of  parliament  to  provide  for  it  or  not  among  the  current  supplies  of 
the  year. 

Now  let  us  consider  the  case  of  a  debt  due  from  a  State.  None 
can,  I  apprehend,  be  directly  claimed  but  in  the  following  instances. 
1st.  In  case  of  a  contract  with  the  legislature  itself.  2d.  In  case  of 
a  contract  with  the  executive,  or  any  other  person,  in  consequence  of 
an  express  authority  from  the  legislature.  3d  In  case  of  a  contract 
with  the  executive  without  any  special  authority.  In  the  first  and 
second  cases,  the  contract  is  evidently  made  on  the  public  faith  alone. 
Every  man  must  know  that  no  suit  can  lie  against  a  legisla^ 
[  *  446  ]  tiVe  body.  His  only  *  dependence  therefore  can  be,  that 
the  legislature,  on  principles  of  public  duty,  will  make  a 
provision  for  the  execution  of  their  own  contracts,  and  if  that  faib| 
whatever  reproach  the  legislature  may  incur,  the  case  is  certainly 
without  remedy  in  any  of  the  courts  of  the  State.  It  never  was 
pretended,  even  in  the  case  of  the  crown  in  England,  that  if  any 
contract  was  made  with  parliament,  or  with  the  crown  by  vir* 
tue  of  an  authority  from  parliament,  that  a  petition  to  the  crown, 
would  in  such  case  lie.  In  the  third  case,  a  contract  with  the 
governor  of  a  State  without  any  special  authority.  This  case 
is  entirely  different  from  such  a  contract  mcuie  with  the  crown  in 
England.  The  crown  there  has  very  high  prerogatives,  in  many  in* 
stances  is  a  kind  of  trustee  for  the  public  interest,  in  all  cases  repre- 
sents the  sovereignty  of  the  kingdom,  and  is  the  only  authority 
which  can  sue  or  be  sued  in  any  manner  on  behalf  of  the  kingdom 
in  any  court  of  justice.  A  governor  of  a  State  is  a  mere  executive 
officer ;  his  general  authority  very  narrowly  limited  by  the  constitu- 
tion of  the  State ;  with  no  undefined  or  disputable  prerogatives ; 
without  power  to  afiect  one  shilling  of  the  public  money,  but  as  he 
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is  authorized  under  the  coustitution,  or  by  a  particular  law; 
having  no  color  to  represent  the  sovereignty  of  the  State,  so  as 
to  bind  it  in  any  manner  to  its  prejudice,  unless  specially  author- 
ized thereto.  And  therefojre  all  who  contract  with  him  do  it  at 
their  own  peril,  and  are  bound  to  see,  or  take  the  consequence  of  their 
own  indiscretion,  that  he  has  strict  authority  for  any  contract  he 
makes.  Of  course  such  contract,  when  so  authorized,  will  come 
within  the  description  I  mentioned  of  cases  where  public  faith  alone 
is  the  groimd  of  relief,  and  the  legislative  body  the  only  one  that 
can  afford  a  remedy,  which  firom  the  very  nature  of  it  must  be  the 
effect  of  its  discretion,  and  not  of  any  compulsory  process.  If,  how- 
ever, any  such  cases  were  similar  to  those  which  would  entitle  a  party 
to  relief  by  petition  to  the  king  in  England,  that  petition  being  only 
jResentable  to  him  as  he  is  the  sovereign  of  the  kingdom,  so  far  as 
analogy  is  to  take  place,  such  petition  in  a  State  could  only  be  pre- 
sented to  the  sovereign  power,  which  surely  the  governor  is  not. 
The  only  constituted  authority  to  which  such  an  application  could 
with  any  propriety  be  made,  must  undoubtedly  be  the  legislature, 
whose  express  consent,  upon  the  principle  of  analogy,  would  be  ne- 
cessary to  any  farther  proceeding.  So  that  this  brings  us,  though 
by  a  different  route,  to  the  same  goal  —  the  discretion  and  good  faith 
of  the  legblative  body. 

There  is  no  other  part  of  the  common  law,  besides  that  which  I  have 
considered,  which  can  by  any  person  be  pretended  in  any  manner  to 
apply  to  this  case,  but  that  which  concerns  corporations.  The  ap- 
plicability of  this,  the  attorney-general  with  great  candor 
has  expressly  waived.  But  as  it  may  be  •urged  on  other  [  ^447  ] 
eocaaionsy  and  as  I  wish  to  give  the  fullest  satisfaction,  I 
will  say  a  few  words  to  that  doctrine.  Suppose  therefore,  it  should 
be  objected  that  the  reasoning  I  have  now  used  is  not  conclusive, 
because,  inasmuch  as  a  State  is  made  subject  to  the  judicial  power 
of  congress,  its  sovereignty  must  not  stand  in  the  way  of  the  pro- 
per exercise  of  that  power,  and  therefore  in  all  such  cases,  though  in 
no  other,  a  State  can  only  be  considered  as  a  subordinate  corporation 
merely.  1  answer,  1st.  That  this  construction  can  only  be  aUowed, 
at  the  utmost,  upon  ihe  supposition  that  the  judicied  authority  of  the 
United  States,  as  it  respects  States,  cannot  be  effectuated  without 
proceeding  against  them  in  that  light ;  a  position  I  by  no  means  ad- 
mit. 2d.  That  according  to  the  principles  I  have  supported  in  this 
argument,  admitting  that  States  ought  to  be  so  considered  for  that 
purpose,  an  act  of  the  le^lature  is  necessary  to  give  effect  to  such  a 
construction,  unless  the  old  doctrine  concerning  corporations  will  na- 
turally apply  to  this  particular  case.    3d.  That  as  it  is  evident  the 
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act  of  congress  has  not  made  any  special  provision  in  this  case, 
grounded  on  any  such  construction,  so  it  is  to  my  mind  perfectly 
clear  that  we  have  no  authority,  upon  any  supposed  analogy  between 
the  two  cases,  to  apply  the  common  doctrine  concerning  corpora- 
tions, to  the  important  case  now  before  the  court  I  take  it  for 
granted,  that  when  any  part  of  an  ancient  law  is  to  be  applied  to  a 
new  case,  the  circumstances  of  the  new  case  must  agree  in  all  essen- 
tial points  with  the  circumstances  of  the  old  cases  to  which  that 
ancient  law  was  formerly  appropriated.  Now  there  are,  in  my  opi- 
nion, the  most  essential  differences  between  the  old  cases  of  corpora^ 
tions  to  which  the  law  intimated  has  reference,  and  the  great  and 
extraordinary  case  of  States  separately  possessing,  as  to  every  thing 
simply  relating  to  themselves,  the  fullest  powers  of  sovereignty,  and 
yet  in  some  other  defined  particulaurs  subject  to  a  superior  power  com- 
posed out  of  themselves  for  the  common  welfare  of  the  whole.  The 
only  law  concerning  corporations,  to  which  I  conceive  the  least  re- 
ference is  to  be  had,  is  the  common  law  of  England  on  that  subject 
I  need  not  repeat  the  observations  I  made  in  respect  to  the  opera^ 
tion  of  that  law  in  this  country.  The  word  "  corporations,"  in  its 
largest  sense,  has  a  more  extensive  meaning  than  people  generally 
are  aware  of.  Any  body  politic,  sole  or  aggregate,  whether  its  pow- 
er be  restricted  or  transcendent,  is  in  this  sense  "  a  corporation."  The 
king,  accordingly,  in  England,  is  called  a  corporation.  10  Co.  29,  b. 
So  also,  by  a  very  respectable  author  (Sheppard,  in  his  Abridgement, 
1  Vol.  431,)  is  the  parliament  itself.  In  this  extensive  sense,  not 
only  each  State  singly,  but  even  the  United  States  may  without  im- 
propriety be  termed  "  corporations."  I  have,  therefore,  in 
[  •  448  ]  contradistinction  to  this  large  and  indefinite  *  term,  used  the 
tenn  "  subordinate  corporations,"  meaning  to  refer  to  such 
only  (as  alone  capable  of  the  slightest  application,  for  the  purpose  of 
the  objection)  whose  creation  and  whose  powers  are  limited  by  law. 
The  differences  between  such  corporations,  and  the  several  States 
in  the  Union,  as  relative  to  the  general  government,  are  very  obvious 
in  the  following  particulars.  Ist  A  corporation  is  a  mere  creature 
of  the  king,  or  of  parliament ;  very  rarely  of  the  latter ;  most  usually 
of  the  former  only.  It  owes  its  existence,  its  name,  and  its  laws, 
except  such  laws  as  are  necessarily  incident  to  all  corporations  merely 
as  such,  to  the  authority  which  creates  it  A  State  does  not  owe  its 
origin  to  the  government  of  the  United  States,  in  the  highest  or  in 
any  of  its  branches.  It  was  in  existence  before  it  It  derives  its  au- 
thority firom  the  same  pure  and  sacred  source  as  itself:  the  voluntary 
and  deliberate  choice  of  the  people.  2d.  A  corporation  can  do  no  act 
but  what  is  subject  to  the  revision  either  of  a  court  of  justice  or  of 
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some  other  authority  within  the  government  A  State  is  altogether 
exempt  from  the  jurisdiction  of  the  courts  of  the  United  States,  or 
from  any  other  exterior  authority,  unless  in  the  special  instances 
where  the  general  government  has  power  derived  from  the  constitu- 
tion itself.  3d.  A  corporation  is  altogether  dependent  on  that  gov- 
ernment to  which  it  owes  its  existence.  Its  charter  may  be  forfeited 
by  abuse.  Its  authority  may  be  annihilated  without  abuse,  by  an 
act  of  the  legislative  body.  A  State,  though  subject  in  certain  spe- 
cified particulars  to  the  authority  of  the  government  of  the  United 
States,  is,  in  every  other  respect,  totally  independent  upon  it  The 
people  of  the  State  created,  the  people  of  the  State  can  only  change 
its  constitution.  Upon  this  power  there  is  no  other  limitation  but 
that  imposed  by  the  constitution  of  the  United  States  —  that  it 
must  be  of  the  republican  form.  I  omit  minuter  distinctions.  These 
are  so  palpable,  that  I  never  can  admit  that  a  system  of  law  calcula^ 
ted  for  one  of  these  cases  is  to  be  applied,  as  a  matter  of  course,  to 
the  other,  without  admitting,  as  I  conceive,  that  the  distinct  bounda- 
ries of  law  and  legislation  may  be  confounded  in  a  manner  that 
would  make  courts  arbitrary,  and  in  effect  makers  of  a  new  law,  in- 
steaa  of  being,  as  certainly  they  alone  ought  to  be,  expositors  of  an 
existing  one.  If  still  it  should  be  insisted,  that  though  a  State  cannot 
be  considered  upon  the  same  footing  as  the  municipal  corporations 
I  have  been  considering,  yet,  as  relative  to  the  powers  of  the  gene- 
ral government  it  must  be  deemed  in  some  measure  dependent ;  ad- 
mitting that  to  be  the  case,  which  to  be  sure  is,  so  far  as  the  neces- 
sary execution  of  the  powers  of  the  general  government  extends,  yet 
in  whatever  character  this  may  place  a  State,  this  can  only 
aflbfd  a  reason  for  a  new  law,  *  calculated  to  effect  the  [  *  449  ] 
powers  of  the  general  government  in  this  new  case.  But 
it  affords  no  reason  whatever  for  the  court  admitting  a  new  action 
to  fit  a  case,  to  which  no  old  ones  apply,  when  the  application  of 
law,  not  the  making  of  it,  is  the  sole  province  of  the  court 

I  have  now,  I  think,  established  the  following  particulars.  1st 
That  the  constitution,  so  far  as  it  respects  the  judicial  authority,  can 
only  be  carried  into  effect  by  acts  of  the  legislature  appointing  courts, 
and  prescribing  their  methods  of  proceeding.  2d.  That  congress 
has  provided  no  new  law  in  regard  to  this  case,  but  expressly  referred 
us  to  the  old.  3d.  That  there  are  no  principles  of  the  old  law,  to  which 
we  must  have  recourse,  that  in  any  manner  authorize  the  present 
suit,  either  by  precedent  or  by  analogy.  The  consequence  of  which, 
in  my  opinion,  clearly  is,  that  the  suit  in  question  cannot  be  main- 
tained, nor,  of  course,  the  motion  made  upon  it  be  complied  with. 

From  the  manner  in  which  I  have  viewed  this  subject,  so  different 
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from  that  in  which  it  has  been  contemplated  by  the  attomey^ne- 
ral,  it  is  evident  that  I  have  not  had  occasion  to  notice  many  argu- 
ments offered  by  the  attorney-general,  which  certainly  were  very 
proper,  as  to  Ms  extended  view  of  the  case,  but  do  not  affect  mine. 
No  part  of  the  law  of  nations  can  apply  to  this  case,  as  I  appre- 
hend, but  that  part  which  is  termed  "  The  ConventionaJ  Law  of  Na- 
tions ; ''  nor  can  this  any  otherwise  apply  than  as  furnishing  rules  of 
interpretation,  since  unquestionably  the  people  of  the  United  States 
had  a  right  to  form  what  kind  of  union,  and  upon  what  terms  they 
pleased,  without  reference  to  any  former  examples.  If,  upon  a  fair 
construction  of  the  constitution  of  the  United  States,  the  power 
contended  for  really  exists,  it  undoubtedly  may  be  exercised,  though 
it  be  a  power  of  the  first  impression.  If  it  does  pot  exist,  upon  that 
authority,  ten  thousand  examples  of  similar  powers  would  not  war- 
rant its  assumption./  So  far  as  this  great  question  affects  tbe-con- 
stitution  itself,  if  the  present  afforded,  consistently  with  the  particu- 
lar grounds  of  my  opinion,  a  proper  occasion  for  a  decision  upon  it, 
I  would  not  shrink  from  its  discussion.  But  it  is  of  extreme  mo- 
ment that  no  judge  should  rashly  conmiit  himself  upon  important 
questions,  which  it  is  unnecessary  for  him  to  decide.  My  opinion 
being,  that  even  if  the  constitution  would  admit  of  the  exercise  of 
such  a  power,  a  new  law  is  necessary  for  the  purpose,  since  no  part  of 
the  existing  law  applies,  this  alone  is  sufficient  to  justify  my  determi- 
nation in  the  present  case.  So  much,  however,  has  been  said  on  the 
constitution,  that  it  may  not  be  improper  to  intimate  that  my  pre- 
sent opinion  is  strongly  against  any  construction  of\it,| which  will 

admit,  under  any  circumstances,  a  compulsive  suit  against 
[  * 450  ]  a  State  for  the  recovery  of  money.    I  •think  every  word  in 

the  constitution  m^y  have  its  full  effect  without  involving 
thia  consequence,  and  that/nothing  but  express  words,  or  an  insur- 
mountable implication,  neither  of  Which  1  consider,  can  be  found  in 
this  case,  would  authorize  the  deduction  of  so  high  a  power.  This 
opinion  I  hold,  however,  with  all  the  reserve  proper  for  one,  which, 
according  to  iny  sentiments  in  this  case,  may  be  deemed  in  some 
measure  extra-judicial.  With  regard  to  the  policy  of  maintaining 
such  suits,  that  is  not  for  this  court  to  consider,  unless  the  point  in 
all  other  respects  was  very  doubtfuL  Policy  might  then  be  argued 
from  with  a  view  to  preponderate  the  judgment.  Upon  the  question 
before  us,  I  have  no  doubt.  I  have  therefore  nothing  to  do  with  the 
policy.  But  I  confess,  if  I  was  at  liberty  to  speak  on  that  subject, 
my  opinion  on  the  policy  of  the  caise  would  also  differ  from  that  of 
the  attorney-general.  It  is,  however,  a  delicate  topic.  I  pray  to 
God,  that  if  the  attorney-general's  doctrine,  as  to  the  law,  be  esta- 
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blished  by  the  judgment  of  this  court,  all  the  good  he  predicts  from 
it  may  take  place,  and  none  of  the  evils  with  which,  I  have  the  con* 
cem  to  say,  it  appears  to  me  to  be  pregnant. 

Blair,  J.  In  considering  this  important  case,  I  have  thought  it  best 
to  pass  over  all  the  strictures  which  have  been  made  on  the  various 
European  confederations ;  because,  as  on  the  one  hand,  their  likeness 
to  our  own  is  not  sufficiently  close  to  justify  any  analogical  applicaF 
tion ;  so,  on  the  other,  they  are  utterly  destitute  of  any  binding  au- 
thority here.  The  constitution  of  the  United  States  is  the  only 
*  fountain  from  which  I  shall  draw ;  the  only  authority  to  which  I  shall 
appeaL  "Whatever  be  the  true  language  of  that,  it  is  obligatory  upon 
every  member  of  the  Union  ;  for  no  State  could  have  become  a  mem- 
ber, but  by  an  adoption  of  it  by  the  people  of  that  State.  What 
then  do  we  find  there  requiring  the  submission  of  individual  States 
to  the  judicial  authority  of  the  United  States  ?  This  is  expressly 
extended,  among  other  things,  to  controversies  between  a  State  and 
citizens  of  another  State.  Is  then  the  case  before  us  one  of  that 
description  ?  Undoubtedly  it  is,  unless  it  may  be  a  sufficient  denial 
to  say,  that  it  is  a  controversy  between  a  citizen  of  one  State  and 
another  State.  Can  this  change  of  order  be  an  essential  change  in 
the  thing  intended?  And  is  this  alone  a  sufficient  ground  from 
which  to  conclude,  that  the  jurisdiction  of  this  court  reaches  the 
case  where  a  State  is  plaintiff,  but  not  where  it  is  defendant  ?  In 
this  latter  case,  should  any  man  be  asked  whether  it  was  not  a  con- 
troversy between  a  State  and  citizen  of  another  State,  must  not 
the  answer  be  in  the  affirmative  ?  A  dispute  between  A  and  B,  is 
surely  a  dispute  between  B  and  A.  Both  cases,  I  have  no  doubt, 
were  intended;  and  probably  the  State  was  first  named, 
•in  respect  to  the  dignity  of  a  State.  But  that  very  dignity  [  •451  ] 
seems  to  have  been  thought  a  sufficient  reason  for  con- 
fining the  sense  to  the  case  where  a  State  is  plaintiff.  It  is,  how- 
ever, a  sufficient  answer  to  say,  that  our  constitution  most  certainly 
contemplates,  in  another  branch  of  the  cases  enumerated,  the  main- 
taining a  jurisdiction  against  a  State  as  defendant ;  this  is  unequivo- 
cally asserted  when  the  judicial  power  of  the  United  States  is 
extended  to  controversies  between  two  or  more  States ;  for  there,  a 
State  must,  of  necessity,  be  a  defendant.  It  is  extended,  also,  to  con- 
troversies between  a  State  and  foreign  States ;  and  if  the  argument 
taken  from  the  order  of  designation  were  good,  it  would  be  meant 
here  that  this  court  might  have  cognizance  of  a  suit  where  a  State 
is  plaintiff,  and  some  foreign  State  a  defendant,  but  not  where  a 
foreign  State  brings  a  suit  against  a  State.     This,  however,  not  to 
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mention  that  the  instances  may  rarely  occur  when  a  State  may  have 
an  opportunity  of  suing,  in  the  American  courts,  a  foreign  State, 
seems  to  lose  sight  of  the  policy  which,  no  doubt,  suggested  this  pro- 
vision, namely,  that  no  State  in  the  Union  should,  by  withholding  jus- 
tice, have  it  in  its  power  to  embroil  the  whole  confederacy  in  disputes 
of  another  nature.  But  if  a  foreign  State,  though  last  named,  may 
nevertheless  be  a  plaintiff  against  an  individual  State,  how  can  it  be 
said  that  a  controversy  between  a  State  and  a  citizen  of  another 
State  means,  from  the  mere  force  of  the  order  of  the  words,  only 
such  cases  where  a  State  is  plaintiff?  After  describing,  generally, 
the  judicial  powers  of  the  United  States,  the  constitution  goes  on  to 
speak  of  it  distributively,  and  gives  to  the  Supreme  Court  original 
jurisdiction,  among  other  instances,  in  the  case  where  a  State  shall 
be  a  party ;  but  is  not  a  State  a  party  as  well  in  the  condition  of  a 
defendant  as  in  that  of  a  plaintiff?  And  is  the  whole  force  of  that 
expression  satisfied  by  confining  its  meaning  to  the  case  of  a  plain- 
tiff State  ?  It  seems  to  me  that  if  this  court  should  refuse  to  hold 
jurisdiction  of  a  case  where  a  State  is  defendant,  it  would  renounce 
part  of  the  authority  conferred,  and  consequently  part  of  the  duty 
imposed  on  it  by  the  constitution ;  because  it  would  be  a  refusal  to 
take  cognizance  of  a  case  where  a  State  is  a  party.  Nor  does  the 
jurisdiction  of  this  court,  in  relation  to  a  State,  seem  to  me  to  be 
questionable  on  the  ground  that  congress  has  not  provided  any  form 
of  execution,  or  pointed  out  any  mode  of  making  the  judgment 
against  a  State  effectual ;  the  argument  ab  inutili  may  weigh  much 
in  cases  depending  upon  the  construction  of  doubtful  legislative  acts, 
but  can  have  no  force,  I  think,  against  the  clear  and  positive  direc- 
tions of  an  act  of  congress  and  of  the  constitution.     Let  us  go  on 

as  far  as  we  can ;  and  if,  at  the  end  of  the  business,  not- 
[  •  452  ]  withstanding  the  powers  given  us  in  the  14th  section  *  of 

the  judicial  law,  we  meet  difficulties  insurmountable  to  us, 
we  must  leave  it  to  those  departments  of  government  which  have 
higher  powers ;  to  which,  however,  there  may  be  no  necessity  to  have 
recourse.  Is  it  altogether  a  vain  expectation  that  a  State  may 
haye  other  motives  than  such  as  arise  from  the  apprehension  of 
coercion,  to  carry  into  execution  a  judgment  of  the  Supreme  Court 
of  the  United  States,  though  not  conformable  to  their  own  ideas  of  jus- 
tice ?  Besides,  this  argument  takes  it  for  granted  that  the  judgment 
of  the  court  will  be  against  the  State ;  it  possibly  may  be  in  favor 
of  the  State ;  and  the  difficulty  vanishes.  Should  judgment  be  given 
against  the  plaintiff,  could  it  be  said  to  be  void  because  extra-judi- 
cial ?  If  the  plaintiff,  grounding  himself  upon  that  notion,  should 
renew  his  suit  against  the  State,  in  any  mode  in  which  she  may  per- 
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mit  herself  to  be  sued  in  her  own  courts,  would  the  attorney- 
general  for  the  State  be  obliged  to  go  again  into  the  merits  of  the 
case,  because  the  matter,  when  here,  was  coram  non  judice  1  Might 
he  not  rely  upon  the  judgment  given  by  this  court  in  bar  of  the  new 
suit  ?  To  me  it  seems  clear  that  he  might.  And  if  a  State  may  be 
brought  before  this  court,  as  a  defendant,  I  see  no  reason  for  confin- 
ing the  plaintiff  to  proceed  by  way  of  petition ;  indeed  there  would  even 
seem  to  be  an  impropriety  in  proceeding  in  that  mode.  When  sove- 
reigns are  sued  in  their  own  courts,  such  a  method  may  have  been 
established  as  the  most  respectful  form  of  demand ;  but  we  are  not 
now  in  a  State  court  ;/^d  if  sovereignty  be  an  exemption  from  suit 
in  any  other  than  the  sovereign's  own  courts,  it  follows  that  when  a 
State,  by  adopting  the  constitution,  has  agreed  to  be  amenable  to 
the  judicial  power  of  the  United  States,  she  has,  in  that  respect, 
given  up  her  right  of  sovereigntyTJ 

With  respect  to  the  service  of  the  summons  to  appear,  the 
manner  in  which  it  has  been  served  seems  to  be  as  proper  as  any 
which  could  be  devised  for  the  purpose  of  giving  notice  of  the  suit, 
which  is  the  end  proposed  by  it,  the  governor  being  the  head  of  the 
executive  department,  and  the  attorney-general  the  law  officer,  who 
generally  represents  the  State  in  legal  proceedings :  and  this  mode 
is  the  less  liable  to  exception  when  it  is  considered  that  in  the  suit 
brought  in  this  court  by  the  State  of  Georgia  against  Brailsford,  2 
D.  402,  and  others,  it  is  conceived  in  the  name  of  the  governor  in 
behalf  of  the  State.  If  the  opinion  which  I  have  delivered,  respect- 
ing the  liability  of  a  State  to  be  sued  in  this  court,  should  be  the 
opinion  of  the  court,  it  will  come  in  course  to  consider  what  is  the 
proper  step  to  be  taken  for  inducing  appearance,  none  having  been 
yet  entered  in  behalf  of  the  defendant  A  judgment  by  default,  in 
the  present  stage  of  the  business,  and  writ  of  inquiry  of 
damages  would  *  be  too  precipitate  in  any  case,  and  too  in-  [  *  453  ] 
compatible  with  the  dignity  of  a  State,  in  this.  Farther 
opportunity  of  appearing  to  defend  the  suit  ought  to  be  given.  The 
conditional  order  moved  for  the  last^rm,  the  consideration  of  which 
was  deferred  to  this,  seems  to  me  to  be  a  very  proper  mode ;  it  will 
warn  the  State  of  the  meditated  consequence  of  a  refusal  to  appear, 
and  give  an  opportunity  for  more  deliberate  consideration.  The 
order,  I  think,  should  be  thus :  ^  Ordered,  that  unless  the  State  of 
Greorgia  should,  after  due  notice  of  this  order  by  a  service  thereof 
upon  the  governor  and  attorney-general  of  the  said  State,  cause  an 
appearance  to  be  entered  in  behalf  of  the  State,  on  the  5th  day  of 
the  next  term,  or  then  show  cause  to  the  contrary,  judgment  be  then 

4* 
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entered  up  against  the  State,  and  a  writ  of  inquiry  of  damages  be 
awarded." 

Wilson,  J.  This  is  a  case  of  uncommon  magnitude.  One  of 
the  parties  to  it  is  a  State ;  certainly  respectable,  claiming  to  be 
sovereign.  The  question  to  be  determined  is,  whether  this  State,  so 
respectable,  and  whose  claim  soars  so  high,  is  amenable  to  the  juris- 
diction of  the  Supreme  Court  of  the  United  States  ?  This  question, 
important  in  itself,  will  depend  on  others  more  important  still ;  and 
may,  perhaps,  be  ultimately  resolved  into  one  no  less  radical  than 
this  —  "  Do  the  people  of  the  United  States  form  a  Nation  ?  " 

A  cause  so  conspicuous  and  interesting,  should  be  carefully 
and  accurately  viewed  firom  every  possible  point  of  sight.  I  shall 
examine  it,  1st  By  the  principles  of  general  jurisprudence.  2d.  By 
the  laws  and  practice  of  particular  states  and  kingdoms.  From  the 
law  of  nations  little  or  no  illustration  of  this  subject  can  be  expect- 
ed. By  that  law  the  several  states  and  governments  spread  over  our 
globe  are  considered  as  forming  a  society,  not  a  nation.  It  has  only 
been  by  a  very  few  comprehensive  minds,  such  as  those  of  Elizabetli 
and  the  Fourth  Henry,  that  this  last  great  idea  has  been  even  con- 
templated. 3dly,  and  chiefly,  I  shall  examine  the  important  question 
before  us,  by  the  constitution  of  the  United  States,  and  the  legitimate 
result  of  that  valuable  instrument 

L  I  am,  first,  to  examine  this  question  by  the  principles  of  general 
jurisprudence.  What  I  shall  say  upon  this  head,  I  introduce  by  the 
observation  of  an  original  and  profound  writer,  who,  in  the  philosophy 
of  mind,  and  all  the  sciences  attendant  on  this  prime  one,  has  formed 
an  era  not  less  remarkable,  and  far  more  illustrious  than  that  formed 
by  the  justly  celebrated  Bacon,  in  another  science,  not  prosecuted 
with  less  ability,  but  less  dignified  as  to  its  object ;  I  mean  the 
philosophy  of  matter.  Dr.  Reid,  in  his  excellent  inquiry  into  the 
human  mind,  on  the  principles  of  common  sense,  speaking 
[  *454  ]  of  the  sceptical  and  *  illiberal  philosophy  which  under  bold, 
but  false,  pretensions  to  liberality,  prevailed  in  many  parts 
of  Europe  before  he  wrote,  makes  the  following  judicious  remark : 
<<  The  language  of  philosophers,  with  regard  to  the  original  faculties 
of  the  mind,  is  so  adapted  to  the  prevailing  system,  that  it  cannot 
fit  any  other ;  like  a  coat  that  fits  the  man  for  whom  it  was  made, 
and  shows  him  to  advantage,  which  yet  will  fit  very  awkward  upon 
one  of  a  different  make,  although  as  handsome  and  well  proportion- 
ed. It  is  hardly  possible  to  moke  any  innovation  in  our  philosophy 
concerning  the  mind  and  its  operations,  without  using  new  words 
and  phrases,  or  giving  a  different  meaning  to  those  that  are  received*" 
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With  eqaal  propriety  may  this  soUd  remark  be  appUed  to  the  great 
subject,  on  the  principles  of  which  the  decision  of  this  court  is  to  be 
founded.  The  perverted  use  of  genus  and  species  in  logic,  and  of 
impressions  and  ideas  in  metaphysics,  have  never  done  mischief  so 
extensive  or  so  practically  pernicious,  as  has  been  done  by  States 
and  sovereigns,  in  politics  and  jurisprudence ;  in  the  politics  and 
jurisprudence  even  of  those  who  wished  and  meant  to  be  free.  In 
the  place  of  those  expressions  I  intend  not  to  substitute  new  ones ; 
but  the  expressions  themselves  I  shall  certainly  use  for  purposes  dif- 
ferent from  those  for  which  hitherto  they  have  been  frequently  used ; 
and  one  of  them  I  shall  apply  to  an  object  still  more  different  from 
that  to  which  it  has  hitherto  been  more  frequently,  I  may  say  almost 
universally,  applied.  In  these  purposes,  and  in  this  application,  I 
shall  be  justi^ed  by  example  the  most  splendid,  and  by  authority  the 
most  binding ;  the  example  of  the  most  refined  as  well  as  the  most 
free  nation  known  to  antiquity ;  and  the  authority  of  one  of  the  best 
constitutions  known  to  modem  times.  With  regard  to  one  of  the 
terms  —  State  —  tUs  authority  is  declared :  with  regard  to  the  other 
—  Sovereign  —  the  authority  is  implied  only :  but  it  is  equally 
strong :  for,  in  an  instrument  well  drawn,  as  in  a  poem  well  com- 
posed, silence  is  sometimes  most  expressive. 

To  the  constitution  of  the  United  States,  the  term  sovereign  is 
totally  unknoven.  There  is  but  one  place  where  it  could  have  been 
used  with  propriety.  But,  even  in  that  place  it  would  not,  perhaps, 
have  comported  with  the  delicacy  of  those  who  ordained  and  esta- 
blished that  constitution.  They  might  have  announced  themselves 
**  sovereign "  people  of  the  United  States :  but  serenely  conscious 
of  the  fact,  they  avoided  the  ostentatious  declaration. 

Having  thus  avowed  my  disapprobation  of  the  purposes  for  which 
the  terms.  State  and  Sovereign,  are  frequently  used,  and  of  the  object 
to  which  the  application  of  the  last  of  them  is  almost  universally 
made,  it  is  now  proper  that  I  should  disclose  the  meaning 
which  I  assign  to  both,  and  the  application  *  which  I  inake  [  *  455  ] 
of  the  latter.  In  doing  this  I  shall  have  occasion,  inci- 
dentally, to  evince  how  true  it  is  that  states  and  governments  were 
made  for  man ;  and  at  the  same  time  how  true  it  is  that  his  crea- 
tures and  servants  have  first  deceived,  next  vilified,  and  at  last  op- 
pressed their  master  and  maker. 

Man,  fearfully  and  wonderfully  made,  is  the  workmanship  of  his 
all  perfect  Creator.  A  State,  useful  and  valuable  as  the  contrivance 
is,  is  the  inferior  contrivance  of  man,  and  from  his  native  dignity 
derives  all  its  acquired  importance.  When  I  speak  of  a  State  as  an 
inferior  contrivance,  I  mean  that  it  is  a  contrivance  inferior  only  to 
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that  which  is  divine.  Of  all  human  contrivances,  it  is  certainly  most 
transcendently  excellent.  It  is  concerning  this  contrivance  that 
Cicero  says  so  sublimely,  ^  Nothing,  which  b  exhibited  upon  our 
globe,  is  more  acceptable  to  that  divinity  which  governs  the  whole 
universe,  than  those  communities  and  assemblages  of  men  which, 
lawfully  associated,  are  denominated  States."  ^ 

Let  a  State  be  considered  as  subordinate  to  the  people :  but  let 
every  thing  else  be  subordinate  to  the  State.  The  latter  part  of  this 
position  is  equally  necessary  with  the  former.  For  in  the  practice, 
and  even  at  length  in  the  science  of  politics,  there  has  very  frequently 
been  a  strong  current  against  the  natural  order  of  things,  and  an  in- 
considerate or  an  interested  disposition  to  sacrifice  the  end  to  the 
means.  As  the  State  has  claimed  precedence  of  the  people ;  so,  in 
the  same  inverted  course  of  things,  the  government  has  often  claimed 
precedence  of  the  State ;  and  to  this  perversion,  in  the  second  degreci 
many  of  the  volumes  of  confusion  concerning  sovereignty  owe  their 
existence.  The  ministers,  dignified  very  properly  by  the  appellation 
of  the  magistrates,  have  wished,  and  have  succeeded  in  their  wish,  to 
be  considered  as  the  sovereigns  of  the  State.  This  second  degree  of 
perversion  is  confined  to  the  old  world,  and  begins  to  diminish  even 
there,  but  the  first  degree  is  still  too  prevalent,  even  in  the  several 
States  of  which  our  Union  is  composed.  By  a  State,  I  mean  a  com- 
plete body  of  free  persons  united  together  for  their  conunon  benefit, 
to  enjoy  peaceably  what  is  their  own,  and  to  do  justice  to  others.  It 
is  an  artificial  person.  It  has  its  affairs  and  its  interests ;  it  has  its 
rules ;  it  has  its  rights ;  and  it  has  its  obligations.  It  may  acquire 
property  distinct  from  that  of  its  members ;  it  may  incur  debts'to  be 
discharged  out  of  the  public  stock,  not  out  of  the  private  fortunes  of 
individuals.  It  may  be  bound  by  contracts,  and  for  damages  aris- 
ing from  the  breach  of  those  contracts.  In  all  our  contem* 
[  *  456  ]  plations,  however,  concerning  this  *  feigned  and  artificial 
person,  we  should  never  forget  that,  in  truth  and  nature, 
those  who  think,  and  speak,  and  act,  are  men. 

Is  the  foregoing  description  of  a  State  a  true  description  ?  It  will 
not  be  questioned  but  it  is.  Is  there  any  part  of  this  description 
which  intimates,  in  the  remotest  manner,  that  a  State,  any  more  than 
the  men  who  compose  it,  ought  not  to  do  justice  and  fulfil  engage- 
ments ?  It  will  not  be  pretended  that  there  is.  If  justice  is  not 
done,  if  engagements  are  not  fulfilled,  is  it,  upon  general  principles 
of  right,  less  proper  in  the  case  of  a  great  number,  than  in  the  case 


1  Som.  Scip.  c.  3. 
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of  an  individual,  to  secure,  by  compulsion,  that  which  will  not  be 
voluntarily  performed.  Less  proper  it  surely  cannot  be.  The  only 
reason,  I  believe,  why  a  free  man  is  bound  by  human  laws,  is  that 
he  binds  himself.  Upon  the  same  principles,  upon  which  he  becomes 
bound  by  the  laws,  he  becomes  amenable  to  the  courts  of  justice, 
which  are  formed  and  authorized  by  those  laws.  If  one  free  man,  an 
original  sovereign,  may  do  all  this,  why  may  not  an  aggregate  of  free 
men,  a  collection  of  original  sovereigns,  do  this  likewise?  K  the 
dignity  of  each  singly  is  undiminished,  the  dignity  of  all  jointly  must 
be  unimpaired.  A  State,  like  a  merchant,  makes  a  contract ;  a  dis- 
honest State,  like  a  dishonest  merchant,  wilfully  refuses  to  discharge 
it;  the  latter  is  amenable  to  a  court  of  justice.  Upon  general 
principles  of  right  shall  the  former,  when  summoned  to  answer  the 
fair  demands  of  its  creditor,  be  permitted,  Proteus-like,  to  assume  a 
new  appearance,  and  to  insult  him  and  justice  by  declaring  I  am  a 
sovereign  State?  Surely  not.  Before  a  claim  so  contrary,  in.  its 
first  appearance,  to  the  general  principles  of  right  and  equality,  be 
sustained  by  a  just  and  impartial  tribunal,  the  person,  natural  or  arti- 
ficial, entitled  to  make  such  claim,  should  certainly  be  well  known 
and  authenticated.  Who  or  what  is  a  sovereignty  ?  What  is  his 
or  its  sovereignty  ?  On  this  subject,  the  errors  and  the  mazes  are 
endless  and  inexplicable.  To  enumerate  aU,  therefore,  will  not  be 
expected :  To  take  notice  of  some  will  be  necessary  to  the  full  illus- 
tration of  the  present  important  cause.  In  one  sense,  the  term 
sovereign  has  for  its  correlative,  subject.  In  this  sense,  the  term 
can  receive  no  application ;  for  it  has  no  object  in  the  constitution 
of  the  United  States.  Under  that  constitution  there  are  citizens, 
but  no  subjects.  "  Citizen  of  the  United  States."  '  "  Citizens  of 
another  State."  "  Citizens  of  different  States."  "  A  State  or  citizen 
thereof."  *  The  term,  subject,  occurs  indeed  once  in  the  instrument, 
but  to  mark  the  contrast  strongly,  the  epithet  ^^  foreign  "  ^  is  prefixed. 
In  this  sense,  I  presume  the  State  of  Georgia  has  no  claim 
upon  *  her  own  citizens ;  in  this  sense,  I  am  certain,  she  can  [  *457  ] 
have  no  claim  upon  the  citizens  of  another  State. 

In  another  sense,  according  to  some  writers,^  every  State  which 
governs  itself  without  any  dependence  on  another  power,  is  a  sove- 
reign State.  Whether,  with  regard  to  her  own  citizens,  this  is  the 
case  of  the  State  of  Georgia ;  whether  those  citizens  have  done  as 
the  individuals  of  England  are  said,  by  their  late  instructors,  to  have 
done,  —  surrendered  the  supreme  power  to  the  State  or  government, 


'  Art  1,  s.  2.        «  Art  3,  s.  3.        3  Art  3,  s.  3.        *  Vatt  B.  1.  c.  1,  s.  4. 
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and  reserved  nothing  to  themselves ;  or  whether,  like  the  people  of 
other  States,  and  of  the  United  States,  the  citizens  of  Georgia  have 
reserved  the  supreme  power  in  their  own  hands,  and  on  that 
supreme  power  have  made  the  State  dependent,  instead  of  being 
sovereign ;  these  are  questions  to  which,  as  a  judge  in  this  cause,  I 
can  neither  know  nor  suggest  the  proper  answers;  though,  as  a 
citizen  of  the  Union,  I  know,  and  am  interested  to  know,  that  the 
most  satisfactory  answers  can  be  given.  As  a  citizen,  I  know  the 
government  of  that  State  to  be  republican ;  and  my  short  definition 
of  such  a  government  is,  one  constructed  on  this  principle,  that  the 
supreme  power  resides  in  the  body  of  the  people.  As  a  judge  of 
this  court,  I  know,  and  can  decide  upon  the  knowledge  that  the 
citizens  of  GeorgiG^  when  they  acted  upon  the  large  scale  of  the 
Union,  as  a  part  of  the  '<  people  of  the  United  States,"  did  not  sur- 
render the  supreme  or  sovereign  power  to  that  State ;  but,  as  to  the 
purposes  of  the  Union,  retained  it  to  themselves.  As  to  the  purposes 
of  the  Union,  therefore,  Georgia  is  not  a  sovereign  State.  If  the 
judicial  decision  of  this  case  forms  one  of  those  purposes,  the  alle- 
gation, that  Georgia  is  a  sovereign  State,  is  unsupported  by  the 
fact  Whether  the  judicial  decision  of  this  cause  is,  or  is  not,  one  of 
those  purposes,  is  a  question  which  will  be  examined  particularly  in 
a  subsequent  part  of  my  argument 

There  is  a  third  sense  in  which  the  term  sovereign  is  frequently 
used,  and  which  it  is  very  material  to  trace  and  explain,  as  it  fdr- 
nishes  a  basis  for  what  I  presume  to  be  one  of  the  principal  objections 
against  the  jurisdiction  of  this  court  over  the  State  of  Georgia.  In 
this  sense,  sovereignty  is  derived  from  a  feudal  source ;  and,  like 
many  other  parts  of  that  system  so  degrading  to  man,  still  retains  its 
influence  over  our  sentiments  and  conduct,  though  the  cause  by 
which  that  influence  was  produced  never  extended  to  the  American 
States.  The  accurate  and  well  informed  President  Henault,  in  his 
excellent  chronological  abridgment  of  the  history  of  France,  tells  us, 
that  about  the  end  of  the  second  race  of  kings  a  new  kind  of  pos- 
session was   acquired,  under  the    name  of  fief.     The  governors 

of  cities  and  provinces  usurped,  equally,  the  property  of 
[  *  458  ]  *  land  and  the  administration  of  justice ;  and  established 

themselves  as  proprietary  seigniors  over  those  places  in 
which  they  had  been  only  civil  magistrates  or  military  ofl[icers.  By 
this  means  there  was  introduced  into  the  State  a  newSkind  of  author- 
ity, to  which  was  assigned  the  appellation  of  sovereignty.^     In  pro- 
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cess  of  time,  the  feudal  system  was  extended  over  France,  and  almost 
all  the  other  nations  of  Europe.  And  every  kingdom  became,  in  fact, 
a  large  fief.  Into  England  this  system  was  introduced  by  the  Con- 
queror ;  and  to  this  era  we  may,  probably,  refer  the  English  maxim, 
that  the  king  or  sovereign  is  the  fountain  of  justice.  But,  in  the 
case  of  the  king,  the  sovereignty  had  a  double  operation.  While 
it  vested  him  with  jurisdiction  over  others  it  excluded  all  others 
from  jurisdiction  over  him.  With  regard  to  him  there  was  no 
superior  power ;  and,  consequentiy,  on  feudal  principles,  no  right  of 
jurisdiction.  ^<  The  law,"  says  Sir  William  Blackstone,  "  ascribes  to 
the  king  the  attribute  of  sovereignty ;  he  is  sovereign  and  independent 
within  his  own  dominions,  and  owes  no  kind  of  subjection  to  any 
other  potentate  upon  earth.  Hence  it  is,  that  no  suit  or  action  can 
be  brought  against  the  king,  even  in  civil  matters;  because  no  court 
can  have  jurisdiction  over  him,  for  all  jurisdiction  implies  superiority 
of  power."  ^  This  last  position  is  only  a  branch  of  a  much  more  ex- 
tensive principle,  on  which  a  plan  of  systematic  despotism  has  been 
lately  formed  in  England,  and  prosecuted  with  unwearied  assiduity 
and  care.  Of  this  plan  the  author  of  the  Commentaries  was,  if  not 
the  introducer,  at  least  the  great  supporter.  He  has  been  followed  in 
it  by  writers  later  and  less  known ;  and  his  doctrines  have,  both  on 
the  other  and  thb  side  of  the  Atiantic,  been  implicitly  and  generally 
received  by  those,  who  neither  examined  their  principles  nor  their 
consequences.  The  principle  is,  that  all  human  law  must  be  pre- 
scribed by  a  superior.  This  principle  I  mean  not  now  to  examine. 
Suffice  it  at  present  to  say,  that  another  principle,  very  different  in 
its  nature  and  operations,  forms,  in  my  judgment,  the  basis  of  sound 
and  genuine  jurisprudence ;  laws  derived  from  the  pure  source  of 
equality  and  justice  must  be  founded  on  the  consent  of  those  whose 
obedience  they  require.  The  sovereign,  when  traced  to  his  source, 
must  be  found  in  the  man. 

I  have  now  fixed,  in  the  scale  of  things,  the  grade  of  a  State ;  and 
have  described  its  composure.  I  have  considered  the  nature  of  sove- 
reignty, and  pointed  its  application  to  the  proper  object  I  have 
examined  the  question  before  us  by  the  principles  of  general  juris- 
prudence. In  those  principles  I  find  nothing  which  tends  to  evince 
an  exemption  of  the  State  of  Georgia  from  the  jurisdiction  of  the 
court     I  find  every  thing  to  have  a  contrary  tendency. 

•  II.  I  am,  in  the  second  place,  to  examine  this  question  by  [  *  469  ] 
the  laws  and  practice  of  different  states  and  kingdoms.     In 


1  Bl.  Com.  241,  242. 


48  SUPREME  COURT  OF  THE  UNITED  STATES. 

Chisbolm,  Execator,  p.  GeorgU.    2  D. 

ancient  Greece,  as  we  learn  from  Isocrates,  whole  nations  defended 
their  rights  before  crowded  tribunals.  Such  occasions  as  these  ex- 
cited, we  are  told,  all  the  powers  of  persuasion ;  and  the  vehemence 
and  enthusiasm  of  the  sentiment  was  gradually  infused  into  the 
Grecian  language,  equally  susceptible  of  strength  and  harmony.  In 
those  days  law,  liberty,  and  refining  science,  made  their  benign  pro- 
gress in  strict  and  graceful  union.  The  rude  and  degrading  league 
between  the  bar  and  feudal  barbarism  was  not  yet  formed. 

When  the  laws  and  practice  of  particular  States  have  any  applica- 
tion to  the  question  before  us,  that  application  will  furnish  what  is 
called  an  argument  d  fortiori ;  because  all  the  instances  produced 
will  be  instances  of  subjects  instituting  and  supporting  suits  against 
those  who  were  deemed  their  own  sovereigns.  These  instances  are 
stronger  than  the  present  one ;  because  between  the  present  plaintiff 
and  defendant  no  such  unequal  relation  is  alleged  to  exist 

Columbus  achieved  the  discovery  of  that  country  which,  perhaps, 
ought  to  bear  his  name.  A  contract  made  by  Columbus  furnished 
the  first  precedent  for  supporting,  in  his  discovered  country,  the  cause 
of  injured  merit  against  the  claims  and  pretensions  of  haughty  and 
ungrateful  power.  His  son,  Don  Diego,  wasted  two  years  in  inces- 
sant, but  fruitless  solicitation  at  the  court  of  Spain,  for  the  rights 
which  descended  to  him  in  consequence  of  his  father's  original 
capitulation.  He  endeavored  at  length  to  obtain,  by  legal  sentence, 
what  he  could  not  procure  from  the  favor  of  an  interested  monarch. 
He  commenced  a  suit  against  Ferdinand  before  the  council  which 
managed  Indian  affairs;  and  that  court,  with  integrity  which  re- 
flects honor  on  their  proceedings,  decided  against  the  king,  and  sus- 
tained Don  Diego's  claim.^ 

Other  States  have  instituted  officers  to  judge  the  proceedings  of 
their  kings.  Of  this  kind  were  the  ephori  of  Sparta ;  of  this  kind 
also  was  the  mayor  of  the  palace,  and  afterwards  the  constable  of 
France.2 

But  of  all  the  laws  and  institutions  relating  to  the  present  ques- 
tion, none  is  so  striking  as  that  described  by  the  famous  Hottoman, 
in  his  book  entitled  Francogallia,  When  the  Spaniards  of  Arragon 
elect  a  king,  they  represent  a  kind  of  play,  and  introduce  a  person- 
age, whom  they  dignify  by  the  name  of  Law,  la  JtAstizc^  of  Arragon. 
This  personage  they  declare,  by  a  public  decree,  to  be  greater  and 
more  powerful  than  their  king ;  and  then  address  him  in  the  follow- 
ing remarkable  expressions.    <<  We,  who  are  of  as  great  worth  as 
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yon,  and  can  do  more  •  than  you  can  do,  elect  you  to  be  [  •  460  ] 
our  king,  upon  the  conditions  stipulated.    But  between 
you  and  us  there  is  one  of  greater  authority  than  you."  ^ 

In  England,  according  to  Sir  William  Blackstone,  no  suit  can  be 
brought  against  the  king,  even  in  civil  matters.  So,  in  that  king- 
dom, is  the  law  at  this  time  received.  But  it  was  not  always  so. 
Under  the  Saxon  government,  a  very  different  doctrine  wa,s  held  to 
be  orthodox.  Under  that  government,  as  we  are  informed  by  the  Mir- 
ror of  Justice,  a  book  said  by  Sir  Edward  Coke  to  have  been  writ- 
ten in  part,  at  least,  before  the  conquest,  —  under  that  government  it 
was  ordained  that  the  king's  court  should  be  open  to  all  plaintiffs,  by 
which,  without  delay,  they  should  have  remedial  writs,  as  well  against 
the  king  or  against  the  queen  as  against  any  other  of  the  people.^ 
The  law  continued  to  be  the  same  for  some  centuries  after  the  conquest 
Until  the  time  of  Edward  I.  the  king  might  have  been  sued  as  a  com- 
mon person.  The  form  of  the  process  was  even  imperative.  "  Prcecipe 
Henrico  Regi  Anglue^^^  &c  "  Command  Henry,  king  of  England," 
&0C?  Bracton,  who  wrote  in  the  time  of  Henry  III.,  uses  these  very 
remaikable  expressions  concerning  the  king ;  ^  in  justitia  recipienda^ 
minimo  de  regno  suo  comparetwr^^  —  "in  receiving  justice,  he  should  be 
placed  on  a  level  with  the  meanest  person  in  the  kingdom."*  True  it 
is,  that  now  in  England  the  king  must  be  sued  in  his  courts  by  peti- 
tion ;  but  even  now,  the  difference  is  only  in  the  form,  not  in  the 
thing.  The  judgments  or  decrees  of  those  courts  will  substantially 
be  the  same  upon  a  precatory  as  upon  a  mandatory  process.  In  the 
courts  of  justice,  says  the  very  able  author  of  the  considerations  on 
the  laws  of  forfeiture,  the  king  enjoys  many  privileges ;  yet  not  to 
deter  the  subject  from  contending  with  him  freely.*  The  judge  of 
the  High  Court  of  Admiralty  in  England  made,  in  a  very  late  cause, 
the  following  manly  and  independent  declaration.  "  In  any  case 
where  the  crown  is  a  party,  it  is  to  be  observed,  that  the  crown  can 
no  more  withhold  evidence  of  documents  in  its  possession  than  a 
private  person.  K  the  court  thinks  proper  io  order  the  production 
of  any  public  instrument,  that  order  must  be  obeyed.  It  wants  no 
insignia  of  an  authority  derived  from  the  crown." ' 

^  Judges  ought  to  know  that  the  poorest  peasant  is  a  man  as  well 
as  the  king  himself;  all  men  ought  to  obtain  justice,  since,  in  the 
estimation  of  justice,  all  men  are  equal ;  whether  the  prince  com- 
plain of  a  peasant,  or  a  peasant  complain  of  the  prince."  ^  These 
are   the  words  of  a  king,  —  of  the  late  Frederic   of  Prussia.     In 

»Hot  71 ;  Book  51.  «4  C.  A.  N.  487.  3  Brae  107;  Com.  104. 
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\  *461  ]  his  coorts  of  justice,  Aat  great  man  stood  upoa  *hi9  native 
greatneas,  and  disdained  to  mount  npon  the  artificial  stilts 
of  sovereignty. 

Thns  mnch  concerning  the  laws  and  practice  of  other  States  and 
kingdoms.  We  see  nothing  against,  but  mnch  in  favor  of  the  joris- 
diction  of  this  conrt  over  the  State  of  Georgia,  a  party  to  this  cause. 

III.  I  am,  thirdly  and  chiefly,  to  examine  the  impcMtant  question 
now  before  us,  by  the  constitution  of  the  United  States,  and  the 
le^timate  result  of  that  valuable  instrument.  Under  this  view,  the 
question  is  naturally  subdivided  into  two  others.  1.  Could  the 
constitution  of  the  United  States  vest  a  jurisdiction  over  the  State 
of  Geoi^;ia?  2.  Has  that  constitution  vested  such  jurisdiction  in 
this  court?  I  have  already  remarked  that  in  the  practice,  and  even 
in  the  science  of  politics,  there  has  been  frequentiy  a  strong  cuirent 
against  the  natural  order  of  things,  and  an  inconsiderate  or  an  in- 
terested disposition  to  sacrifice  the  end  to  the  means.  This  remark 
deserves  a  more  particular  iUustration.  Even  in  almost  every  nation 
which  has  been  denominated  fiee,  the  State  has  assumed  a  super- 
cilious preeminence  above  the  people  who  have  formed  it.  Hence 
the  haughty  notions  of  state  independence,  state  sovereignty  and 
state  supremacy.  In  despotic  governments  the  government  has 
usurped,  in  a  similar  manner,  both  upon  the  State  and  the  people. 
Hence  all  arbitrary  doctrines  and  pretensions  concerning  the  supreme, 
absolute,  and  incontroUable  power  of  government.  In  each,  man  is 
degraded  from  the  prime  rank  which  he  ought  to  hold  in  human 
affSeurs.  In  the  latter,  the  State  as  well  as  the  man  is  degraded.  Of 
both  degradations  striking  instances  occur  in  history,  in  politics,  and 
in  common  life.  One  of  them  is  drawn  from  an  anecdote  which  is 
recorded  concerning  Louis  XIV.,  who  has  been  styled  the  grand 
monarch  of  France.  This  prince,  who  diffused  around  him  so 
much  dazzling  splendor,  and  so  little  vivifying  heat,  was  vitiated 
by  that  inverted  manner  of  teaching  and  of  thinking,  wliich  forms 
Idn^s  to  be  tyrants,  without  knowing  or  even  suspecting  that  they 
are  so.  The  oppression  under  which  he  held  his  subjects  during 
the  whole  course  of  his  long  reign,  proceeded  chiefly  from  the  princi- 
ples and  habits  of  his  erroneous  education.  By  these,  he  had  been 
accustomed  to  consider  his  kingdom  as  his  patrimony,  and  his 
power  over  his  subjects  as  his  rightful  and  undelegated  inheritance. 
These  sentiments  were  so  deeply  and  strongly  imprinted  on  his  mind, 
that,  when  one  of  his  ministers  represented  to  him  the  miserable  con- 
dition to  which  those  subjects  were  reduced,  and  in  the  course  of  his 
representation  frequently  used  the  word  VEtai^  the  State ;  the  king, 
though  he  felt  the  truth  and  approved  the  substance  of  all  that  was 
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Baid,  yet  was  shocked  at  t^ie  fireqaent  repetition  of  the 
expression  L^Etat ;  and  *  complained  of  it  as  an  indecency  [  *  462  ] 
offered  to  his  person  and  character.  And,  indeed,  that 
kings  should  imagine  themselyes  the  final  causes  for  which  men 
were  made,  and  societies  were  formed,  and  governments  were  insti- 
tuted, will  cease  to  be  a  matter  of  wonder  or  surprise  when  we  find 
that  lawyers,  and  statesmen,  and  philosophers,  have  taught  or  favored 
principles  which  necessarily  lead  to  the  same  conclusion.  Another 
instance  equally  strong,  but  still  more  astonishing,  is  drawn  from  the 
British  government,  as  described  by  Sir  William  Blackstone  and  his 
followers.  As  described  by  him  and  them,  the  British  is  a  despotic 
government  It  is  a  government  without  a  people.  In  that  govern- 
ment, as  so  described,  the  sovereignty  is  possessed  by  the  parliament. 
In  the  parliament,  therefore,  the  supreme  and  absolute  authority  is 
vested.^  In  the  parliament  resides  that  incontroUable  and  despotic 
power  which,  in  all  governments,  must  reside  somewhere.  The  con- 
stituent parts  of  the  parliament  are  the  king's  majesty,  the  lords 
spiritual,  the  lords  temporal,  and  the  commons.  The  king  and 
these  three  estates  together  form  the  great  corporation  or  body  poli- 
tic of  the  kingdom.  AH  these  sentiments  are  found,  the  last  expres- 
sions are  found  verbatim?  in  the  commentaries  upon  the  laws  of  Eng- 
land.* The  parliament  form  the  great  body  politic  of  England! 
What,  then,  or  where,  are  the  people  ?  Nothing !  Nowhere !  They 
are  not  so  much  as  even  the  '<  baseless  fabric  of  a  vision ! "  From 
legal  contemplation  they  totally  disappear !  Am  I  not  warranted  in 
saying,  that,  if  this  is  a  just  description,  a  government  so,  and  jusfly 
to  described,  is  a  despotic  government  ?  Whether  this  description  is 
or  is  not  a  just  one,  is  a  question  of  very  different  import. 

In  the  United  States,  and  in  the  several  States  which  compose  the 
Union,  we  go  not  so  far,  but  still  we  go  one  step  farther  than  we 
ought  to  go  in  this  unnatural  and  inverted  order  of  things.  The  States, 
rather  than  the  people,  for  whose  sakes  the  States  exist,  are  frequently 
the  objects  which  attract  and  arrest  our  principal  attention.  This, 
I  believe,  has  produced  much  of  the  confusion  and  perplexity  which 
have  appeared  in  several  proceedings  and  several  publications  on 
State  poUtics,  and  on  the  politics,  too,  of  the  United  States.  Senti- 
ments and  expressions  of  this  inaccurate  kind  prevail  in  our  common, 
even  in  our  convivial  language.  Is  a  toast  asked?  '^  The  United 
States,"  instead  of  the  "  People  of  the  United  States,"  is  the  toast 
given.     This  is  not  politically  correct     The  toast  is  meant  to  pre- 
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sent  to  view  the  first  great  object  in  the  Union.  It  presents 
only  the  second.  It  presents  only  the  artificial  person,  instead  of 
the  natural  persons,  who  spoke  it  into  existence.  A  State, 
[  *  463  ]  I  *  cheerfully  admit,  is  the  noblest  work  of  man.  But  man 
himself,  free  and  honest,  is,  I  speak  as  to  this  world,  the 
noblest  work  of  God. 

Concerning  the  prerogative  of  kings,  and  concerning  the  sovereignty 
of  States,  much  has  been  said  and  written ;  but  little  has  been  said 
and  written  concerning  a  subject  much  more  dignified  and  import- 
ant, the  majesty  of  the  people.  The  mode  of  expression  which  I 
would  substitute  in  the  place  of  that  generally  used,  is  not  only  poll* 
tically,  but  also  (for  between  true  liberty  and  true  taste  there  is  a 
dose  alliance)  classically  more  correct  On  the  mention  of  Athens 
a  thousand  refined  and  endearing  associations  rush  at  once  into  the 
memory  of  the  scholar,  the  philosopher,  and  the  patriot.  When 
Homer,  one  of  the  most  correct,  as  well  as  the  oldest  of  human 
authorities,  enumerates  the  other  nations  of  Greece,  whose  forces 
acted  at  the  siege  of  Troy,  he  arranges  them  under  the  names  of 
their  different  kings  or  princes.  But  when  he  comes  to  the  Athenians, 
he  distinguishes  them  by  the  peculiar  appellation  of  the  people  ^  of 
Athens.  The  well-known  address  used  by  Demosthenes,  when  he 
harangued  and  animated  his  assembled  countrymen,  was,  ''  O  men 
of  Athens."  With  the  strictest  propriety,  therefore,  classical  and 
political,  our  national  scene  opens  with  the  most  magnificent  ob- 
ject which  the  nation  could  present.  "  The  people  of  the  United 
States"  are  the  first  personages  introduced.  Who  were  those 
people  ?  They  were  the  citizens  of  thirteen  States,  each  of  which 
had  a  separate  constitution  and  government,  and  all  of  which  were 
connected  together  by  articles  of  confederation.  To  the  purposes  of 
public  strength  and  felicity  that  confederacy  was  totally  inadequate. 
A  requisition  on  the  several  States  terminated  its  legislative  author- 
ity ;  executive  or  judicial  authority  it  had  none.  In  order,  therefore, 
to  form  a  more  perfect  union,  to  establish  justice,  to  insure  domestic 
tranquillity,  to  provide  for  common  defence,  and  to  secure  the  bless- 
ings of  liberty,  those  people,  among  whom  were  the  people  of 
Georgic^  ordained  and  established  the  present  constitution.  By 
that  constitution  legislative  power  is  vested,  executive  power  is 
vested,  judicial  power  is  vested. 

The  question  now  opens  fairly  to  our  view,  could  the  people  of 
those  States,  among  whom  were  those  of  Georgia,  bind  those  States, 


*  H.L  2,  V.547,  ^fwc,  PoL  12,  one  of  the  words,  of  which  democracy  is  compounded. 
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and  Georgia  among  the  others,  by  the  legislative,  executive,  and 
judicial  power  so  vested  ?  If  the  principles  on  which  I  have  founded 
myself  are  just  and  true,  this  question  must,  unavoidably,  receive  an 
affirmative  answer.  K  those  States  were  the  work  of  those  people, 
those  people,  and  that  I  may  apply  the  case  closely,  the 
people  of  Georgia,  in  particular,  *  could  alter,  as  they  pleased,  [  *  464  ] 
their  former  work;  to  any  given  degree,  they  could  diminish 
as  well  as  enlarge  it.  .  Any  or  all  of  the  former  State  powers  they 
could  extinguish  or  transfer.  The  inference  which  necessarily  re- 
suits  is,  that  the  constitution  ordained  and  established  by  those 
people,  and  still  closely  to  apply  the  case,  in  particular  by  the 
people  of  Georgia,  could  vest  jurisdiction  or  judicial  power  over  those 
States  and  over  the  State  of  Greorgia  in  particular. 

The  next  question  under  this  head,  is,  Has  the  constitution  done 
so  ?  Did  those  people  mean  to  exercise  this  their  undoubted  power  ? 
These  questions  may  be  resolved,  either  by  fair  and  conclusive  de- 
ductions, or  by  direct  and  explicit  declarations.  In  order,  ultimately 
to  discover  whether  the  people  of  the  United  States  intended  to 
bind  those  States  by  the  judicial  power  vested  by  the  national  con- 
stitution, a  previous  inquiry  wiU  naturally  be,  did  those  peo'ple  intend 
to  bind  those  States  by  the  legislative  power  vested  by  that  consti* 
tution  ?  The  articles  of  confederation,  it  is  well  known,  did  not 
operate  upon  individual  citizens;  but  operated  only  upon  States. 
This  defect  was  remedied  by  the  national  constitution,  which,  as  all 
allow,  has  an  operation  on  individual  citizens.  But  if  an  opinion, 
which  some  seem  to  entertain,  be  just,  the  defect  remedied  on  one 
side  was  balanced  by  a  defect  introduced  on  the  other ;  for  they 
seem  to  think  that  the  present  constitution  operates  only  on  indi- 
vidual citizens,  and  not  on  States.  This  opinion,  however,  appears 
to  be  altogether  unfounded.  When  certain  laws  of  the  States  are 
declared  to  be  *^  subject  to  the  revision  and  control  of  the  Congress,"  ^ 
it  cannot,  surely,  be  contended  that  the  legislative  power  of  the  na* 
tional  government  was  meant  to  have  no  operation  on  the  several 
States.  The  fact,  uncontrovertibly  established  in  one  instance, 
proves  the  principle  in  all  other  instances  to  which  the  facts  will  be 
found  to  apply.  We  may  then  infer  that  the  people  of  the  United 
States  intended  to  bind  the  several  States  by  the  legislative  power 
of  the  national  government 

In  order  to  make  the  discovery,  at  which  we  ultimately  aim,  a 
second  previous  inquiry  will  naturally  be,  Did  the  people  of  the 
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United  States  intend  to  bind  the  several  States  by  the  executive 
power  of  the  national  government  ?  The  affirmative  answer  to  the 
former  question  directs,  unavoidably,  an  affirmative  answer  to  this. 
Ever  since  the  time  of  Bracton,  his  maxim,  I  believe,  has  been  deem- 
ed a  good  one  —  ^  Supervacuum  esset  leges  condere^  nisi  esset  qui  leges 
iuefieturP  ^  ^  It  would  be  superfluous  to  make  laws,  unless  those  laws, 
when  made,  were  to  be  enforced."     When  the  laws  are  plain,  and 

the  application  of  them  is  uncontroverted,  they  are  enforced 
[  *  465  ]  immediately  by  the  *  executive  authority  of  government 

When  the  application  of  them  is  doubtful  or  intricate,  the 
interposition  of  the  judicial  authority  becomes  necessary.  The  same 
principle  therefore,  which  directed  us  from  the  first  to  the  second 
step,  will  direct  us  firom  the  second  to  the  third  and  last  step  of  Our 
deduction.  Fair  and  conclusive  deduction,  then,  evinces  that  the 
people  of  the  United  States  did  vest  this  court  with  jurisdiction  over 
the  State  of  Georgia.  The  same  truth  may  be  deduced  from  the 
declared  objects  and  the  general  texture  of  the  constitution  of  the 
United  States.  One  of  its  declared  objects  is,  to  form  a  union 
more  perfect,  than,  before  that  time,  had  been  formed.  Before  that 
time  the  Union  possessed  legislative,  but  unenforced  legislative  power 
over  the  States.  Nothing  could  be  more  natural  than  to  intend  that 
this  legislative  power  should  be  enforced  by  powers  executive  and 
judicial.  Another  declared  object  is  <<  to  establish  justice.''  This 
points,  in  a  particular  manner,  to  the  judicial  authority.  And  when 
we  view  this  object  in  conjunction  with  the  declaration,  ^  that  no 
State  shall  pass  a  law  impairing  the  obligation  of  contracts,"  we 
shall  probably  think  that  this  object  points,  in  a  particular  manner, 
to  the  jurisdiction  of  the  court  over  the  several  Stated.  What  good 
purpose  could  this  constitutional  provision  secure  if  a  State  might 
pass  a  law  impairing  the  obligation  of  its  own  contracts,  and  be 
amenable,  for  such  a  violation  of  right,  to  no  controlling  judiciary 
power  ?  We  have  seen,  that  on  the  principles  of  general  jurispru- 
dence, a  State,  for  the  breach  of  a  contract,  may  be  liable  for  damages. 
A  third  declared  object  is,  "  to  insure  domestic  tranquillity."  This 
tranquillity  is  most  likely  to  be  disturbed  by  controversies  between 
States.  These  consequences  will  be  most  peaceably  and  effectually 
decided  by  the  establishment  and  by  the  exercise  of  a  superintending 
judicial  authority.  By  such  exercise  and  establishment,  the  law  of 
nations — the  rule  between  contending  States — will  be  enforced 
among  the  several  States  in  the  same  manner  as  municipal  law. 
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Whoever  considers,  in  a  combined  and  comprehensive  view,  the 
general  texture  of  the  constitution,  will  be  satisfied  that  the  people 
of  the  United  States  intended  to  form  themselves  into  a  nation  for 
national  purposes.  They  instituted,  for  such  purposes,  a  national 
government  complete  in  all  its  parts,  with  powers  legislative,  execu- 
tive and  judiciary;  and  in  all  those  powers  extending  over  the  whole 
nation.  Is  it  congruous  that,  with  regard  to  such  purposes,  any  man 
or  body  of  men,  any  person,  natural  or  artificial,  should  be  permitted 
to  claim  successfully  an  entire  exemption  from  the  jurisdiction  of  the 
national  government  ?  Would  not  such  claims,  crowned  with  suc- 
cess, be  repugnant  to  our  very  existence  as  a  nation  ?  When 
*  so  many  trains  of  deduction,  coming  from  difierent  quarters,  [  *  466  ] 
converge  and  unite  at  last  in  the  same  point,  we  may 
safely  conclude,  as  the  legitimate  result  of  this  constitution,  that  the 
State  of  Greorgia  is  amenable  to  the  jurisdiction  of  this  court 

But,  in  my  opinion,  this  doctrine  rests  not  upon  the  legitimate 
result  of  fair  and  conclusive  deduction  from  the  constitution ;  it  is 
confirmed,  beyond  all  doubt,  by  the  direct  and  explicit  declaration  of 
ihe  constitution  itselfl  ^^  The  judicial  power  of  the  United  States 
shall  extend  to  controversies  between  two  States."  ^  Two  States 
are  supposed  to  have  a  controversy  between  them ;  this  controversy 
is  supposed  to  be  brought  before  those  vested  with  the  judicial  power 
of  the  United  States ;  can  the  most  consummate  degree  of  profes- 
sional ingenuity  devise  a  mode  by  which  tUs  ^'  controversy  between 
two  States "  can  be  brought  before  a  court  of  law,  and  yet  neither 
of  those  States  be  a  defendant  ?  <<  The  judicial  power  of  the  United 
States  shall  extend  to  controversies  between  a  State  and  citizens  of 
another  State."  Ck>uld  the  strictest  legal  language ;  could  even  that 
language  which  is  peculiarly  appropriated  to  an  art,  deemed  by  a 
great  master  to  be  one  of  the  most  honorable,  laudable,  and  profit- 
able things  in  our  law ;  could  this  strict  and  appropriated  language 
describe  with  more  precise  accuracy,  the  cause  now  depending  before 
the  tribunal  ?  Causes,  and  not  parties  to  causes,  are  weighed  by 
justice  in  her  equal  scales ;  on  the  former,  solely,  her  attention  is 
fixed;  to  the  latter  she  is,  as  she  is  painted,  blind. 

I  have  now  tried  this  question  by  all  the  touchstones  to  which  I 
proposed  to  apply  it.  I  have  examined  it  by  the  principles  of  general 
jurisprudence ;  by  the  laws  and  practice  of  States  and  kingdoms ; 
and  by  the  constitution  of  the  United  States.  From  all,  the  com- 
bined inference  is,  that  the  action  lies. 


V  Art  8,  8.  2. 
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^  CusHiNO,  J.  The  grand  and  pErincipal  qaestion^  in  this  case,  is 
whether  a  State  can,  by  the  federal  constitation,  be  sued  by  an  in- 
dividual  citizen  of  another  State. 

The  point  tarns  not  upon  the  law  or  practice  of  England,  althon^ 
perhaps  it  may  be  in  some  measure  elucidated  thereby,  nor  upon  the 
law  of  any  other  country  whatever ;  but  upon  the  constitution  esta^ 
blished  by  the  people  of  the  United  States ;  and  particularly  upon  tiie 
extent  of  powers  given  to  the  federal  judiciary  in  the  2d  section  of  the 
3d  article  of  the  constitution.  It  is  declared  that  ^  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  arising  und^  the  constitu- 
tion, the  laws  of  the  United  States,  or  treaties  made  or  which  shall 
be  made  under  their  authority ;  to  all  cases  affecting  ambassadors  or 
other  public  ministers  and  consuls;  to  all  cases  of  admiralty  and 

maritime  jurisdiction ;  to  controversies  to  which  the  United 
[  *  467  ]  *  States  shall  be  a  party;  to  controversies,  between  two  or 

more  States  and  citizens  of  another  State ;  between  citizens 
of  different  States;  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States;  and  between  a  State  and 
citizens  thereof  and  foreign  States,  citizens  or  subjects."  The  judicial 
power,  then,  Ib  expressly  extended  to  ^  controversies  between  a  State 
and  citizens  of  ^another  State."  When  a  citizen  makes  a  demand 
against  a  State  of  which  he  is  not  a  citizen,  it  is  as  really  a  contro* 
versy  between  a  State  and  a  citizen  of  another  State,  as  if  such 
State  made  a  demand  against  such  citizen.  The  case  then  seems 
clearly  to  fall  within  the  letter  of  the  constitution.  It  may  be  sug- 
gested that  it  could  not  be  intended  to  subject  a  State  to  be  a  de- 
fendant, because  it  would  affect  the  sovereignty  of  States.  If  that 
be  the  case,  what  shall  we  do  with  the  unmediate  preceding  clause : 
<<  controversies  between  two  or  more  States,"  where  a  State  must  of 
necessity  be  defendant  ?  K  it  was  not  the  intent,  in  the  very  next 
clause  also,  that  a  State  might  be  made  defendant,  why  was  it  so 
expressed  as  naturally  to  lead  to  and  comprehend  that  idea  ?  Why 
was  not  an  exception  made  if  one  was  intended. 

Again,  what  are  we  to  do  with  the  last  clause  of  the  section  of 
judicial  powers,  namely,  <<  controversies  between  a  State  or  the  citi- 
zens thereof,  and  foreign  States  or  citizens  ?  "  Here,  again,  States 
must  be  suable  or  liable  to  be  made  defendants  by  this  clause, 
which  has  a  similar  mode  of  language  witii  the  two  other  clauses  I 
have  remarked  upon.  For  if  the  judicial  power  extends  to  a  con- 
troversy between  one  of  the  United  States  and  a  foreign  State,  as 
the  clause  expresses,  one  of  them  must  be  defendant.  And  then 
what  becomes  of  the  sovereignty  of  States,  as  far  as  suing  affects  it? 
But  although  the  words  appear  reciprocally  to  affect  the  State  here 
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and  a  foreign  State,  and  put  them  on  the  same  footing  as  far  as  may 
be,  yet  ingenuity  may  say  that  the  State  here  may  sue,  but  cannot  be 
sued ;  but  that  the  foreign  State  may  be  sued  but  cannot  sue.  We 
may  touch  foreign  sovereignties  but  not  our  own.  But  I  conceive 
the  reason  of  the  thing,  as  well  as  the  words  of  the  constitution,  tend 
to  show  that  the  federal  judicial  power  extends  to  a  suit  brought  by 
a  foreign  State,  against  any  one  of  the  United  States.  One  design 
of  the  general  government  was  for  managing  the  great  affairs  of 
peace  and  war,  and  the  general  defence,  wMch  were  impossible  to  be 
conducted  with  safety  by  the  States  separately.  Incident  to  these 
powers,  and  for  preventing  controversies  between  foreign  powers,  or 
citizens  from  rising  to  extremities  and  to  an  appeal  to  the  sword,  a 
national  tribunal  was  necessary,  amicably,  to  decide  them,  and  thus 
ward  off  such  fatal  public  calamity.  Thus  States  at  home  and 
their  citizens,  and  foreign  States  and  their  citizens,  are  put 
together  without  *  distinction  upon  the  same  footing,  as  far  [  *  468  ] 
as  may  be,  as  to  controversies  between  them.  So  also  with 
jespect  to  controversies  between  a  State  and  citizens  of  another 
State  at  home,  comparing  all  the  clauses  together  the  remedy  is  reci- 
procal; the  claim  to  justice  equal  As  controversies  between  State 
and  State,  and  between  a  State  and  citizens  of  another  State  might 
tend  gradually  to  involve  States  in  war  and  bloodshed,  a  disinterested 
civil  tribunal  was  intended  to  be  instituted  to  decide  such  contro- 
versies, and  preserve  peace  and  friendship.  Further ;  if  a  State  is 
entitled  to  justice  in  the  federal  court,  against  a  citizen  of  another 
State,  why  not  such  citizen  against  the  State,  when  the  same  lan- 
guage equally  comprehends  both?  The  rights  of  individuals  and 
the  justice  due  to  them  are  as  dear  and  precious  as  those  of  States. 
Indeed  the  latter  are  founded  upon  the  former,  and  the  great  end 
and  object  of  them  must  be  to  secure  and  support  the  rights  of  in- 
dividuals, or  else  vain  is  government. 

But  still  it  may  be  insisted  that  this  will  reduce  States  to  mere 
corporations,  and  take  away  all  sovereignty.  As  to  corporations,  all 
States  whatever  are  corporations  or  bodies  politic.  The  only  ques- 
tion is,  what  axe  their  powers?  As  to  individual  States  and  the 
United  States,  the  constitution  marks  the  boundary  of  powers. 
Whatever  power  is  deposited  with  the  Union  by  the  people  for  their 
own  necessary  security,  is  so  far  a  curtailing  of  the  power  and  prero- 
gatives of  States.  This  is,  as  it  were,  a  self-evident  proposition ;  at 
least  it  cannot  be  contested.  Thus  the  power  of  declaring  war, 
making  peace,  raising  and  supporting  armies  for  public  defence,  levy- 
ing duties,  excises,  and  taxes,  if  necessary,  with  many  other  powers, 
are  lodged  in  Congress ;  and  are  a  most  essential  abridgement  of 
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State  sovereignty.  Again,  the  lestrictions  upon  States.  ^  No  State 
shall  enter  into  any  treaty,  alliancei  or  confederation,  coin  moneyi 
emit  bills  of  credit,  make  any  thing  but  gold  and  silver  a  tender  in 
payment  of  debts,  pass  any  law  impairing  the  obligation  of  con- 
tracts ; ''  these,  -with  a  number  of  others,  are  important  restrictions  of 
the  power  of  States,  and  were  thought  necessary  to  maintain  the 
Union,  and  to  estabUsh  some  fundamental  uniform  principles  of  public 
justice  throughout  the  whole  Union.  So  that  I  think  no  argument 
of  force  can  be  taken  firom  the  sovereignty  of  States.  Where  it  has 
been  abridged,  it  was  thou^t  necessary  for  the  greater  indispensable 
good  of  the  whole.  If  the  constitution  is  found  inconvenient  in 
practice  in  this  or  any  other  particular,  it  is  well  that  a  regular  mode 
is  pointed  out  for  amendment.  But  while  it  remains,  all  offices, 
legislative,  executive,  and  judical,  both  of  the  States  and  of  the 

Union,  are  bound  by  oath  to  support  it. 
[  *  469  ]      *  One  other  objection  has  been  suggested ;  that  if  a  State 

may  be  sued  by  a  citizen  of  another  State,  then  the  United 
States  may  be  sued  by  a  citizen  of  any  of  the  States,  or,  in  other 
words,  by  any  of  their  citizens.     If  this  be  a  necessary  consequence, 
it  must  be  so.     I  doubt  the  consequence  firom  the  different  wording 
of  the  different  clauses,  connected  with  other  reasons.     When  speak- 
ing of  the  United  States,  the  constitution  says,  ^'  controversies  to 
which  the  United  States  shall  be  a  party,"  not  controversies  between 
the  United  States  and  any  of  their  citizens.     When  speaking  of  States, 
it  says,  "controversies  between  two  or  more  States,  between  a  State  and 
citizens  of  another  State. "     As  to  reasons  for  citizens  suing  a  different 
State  which  do  not  hold  equally  good  for  suing  the  United  States, 
one  may  be,  that  as  controversies  between  a  State  and  citizens  of 
another  State  might  have  a  tendency  to  involve  both  States  in  con- 
test, and  perhaps  in  war,  a  common  umpire  to  decide  such  contro- 
versies may  have  a  tendency  to  prevent  the  mischief.     That  an  ob- 
ject of  this  kind  was  had  in  view  by  the  framers  of  the  constitution, 
I  have  no  doubt,  when  I  consider  the  clashing  interfering  laws  which 
were  made  in  the  neighboring  States  before  the  adoption  of  the  con- 
stitution, and  some  affecting  the  property  of  citizens  of  another  State 
in  a  very  different  manner  from  that  of  their  own  citizens.     But  I  do 
not  think  it  necessary  to  enter  fully  iiito  the  question,  whether  the 
United  States  are  liable  to  be  sued  by  an  individual  citizen,  in  order 
to  decide  the  point  before  us.     Upon  the  wh<de,  I  am  of  opinion 
that  the  constitution  warrants  a  suit  against  a  State  by  an  individual 
citizen  of  another  State. 

A  second  question  made  in  the  case  was,  whether  the  parti- 
cular action  of  assumpsU  could  lie  against  a  State.     I  think  as^ 
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gumpsit  will  Ue,  if  any  Bnit,  jNTOvided  a  State  is  capable  of  con- 
tracting. 

The  third  question  respects  the  competency  of  service,  which,  I  ap- 
prehend, is  good  and  proper,  the  service  being  by  summons  and 
notifying  the  suit  to  tiie  governor  and  the  attorney-general:  the 
governor,  who  is  the  supreme  executive  magistrate  and  representa- 
tive of  the  State,  who  is  bound  by  oath  to  defend  the  State,  and  by 
the  constitution  to  give  information  to  the  legislature  of  all  import- 
ant matters  which  concern  the  interest  of  the  State ;  the  attorney- 
general,  who  is  bound  to  defend  the  interest  of  the  State  in  courts  of 
law. 

Jat,  C.  J.  The  question  we  are  now  to  decide  has  been  accu- 
rately stated,  namely,  is  a  State  suable  by  individual  citizens  of 
another  State? 

It  is  said  that  Georgia  refuses  to  appear  and  answer  to  the  plain- 
tiff in  this  action,  because  she  is  a  sovereign  State,  and  there- 
foie  not  liable  to  such  actions.  In  order  to  ascertain  the 
*  merits  of  this  objection,  let  us  inquire,  1st.  In  what  sense  [  *  470  ] 
Georgia  is  a  sovereign  State.  2d.  Whether  suability  is  in- 
compatible with  such  sovereignty.  3d.  Whether  the  constitution,  to 
which  €teorgia  is  a  party,  autiiorizes  such  an  action  against  her. 

Suability  and  suable  are  words  not  in  common  use,  but  they  con- 
cisely and  correctly  convey  the  idea  annexed  to  them. 

Ist  In  determining  the  sense  in  which  Greorgia  is  a  sovereign 
State,  it  maybe  useful  to  turn  our  attention  to  the  political  situation 
ve  were  in  prior  to  the  revolution,  and  to  the  political  rights  which 
emerged  from  the  revolution.  All  the  counixy  now  possessed  by  the 
United  States  v^ras  then  a  part  of  the  dominions  appertaining  to  the 
crown  of  Great  Britain.  Every  acre  of  land  in  this  country  was  then 
held  mediately  or  immediately  by  grants  from  that  crown.  All  the 
people  of  this  counixy  were  then,  subjects  of  the  king  of  Great  Britian, 
and  owed  allegiance  to  him ;  and  all  the  civil  authority  then  existing 
or  exercised  here,  flowed  from  the  head  of  the  British  empire.  They 
VT^ere  in  strict  sense  fellow  subjects,  and  in  a  variety  of  respects  one 
people.  When  the  revolution  commenced,  the  patriots  did  not  assert 
that  only  the  same  affinity  and  social  connection  subsisted  between 
the  people  of  the  colonies  which  subsisted  between  the  people  of 
Gtaul,  Britain,  and  Spain,  while  Roman  provinces,  namely,  only  that 
affinity  and  social  connection  which  result  from  the  mere  circum- 
stance of  being  governed  by  the  same  prince ;  different  ideas  pre- 
vailed, and  gave  occasion  to  the  congress  of  1774  and  1775. 

The  revolution,  or  rather  the  declaration  of  independence,  found 
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the  people  already  united  for  general  purposes,  and  at  the  same  time 
providing  for  their  more  domestic  concerns  by  state  conventions  and 
other  temporary  arrangements.  From  the  crown  of  Great  Britain, 
the  sovereignty  of  their  country  passed  to  the  people  of  it ;  and  it 
was  then  not  an  uncommon  opinion  that  the  unappropriated  lands 
which  belonged  to  that  crown,  passed  not  to  the  people  of  the  colony 
or  States  within  whose  limits  they  were  situated,  but  to  the  whole 
people ;  on  whatever  principles  this  opinion  rested,  it  did  not  give 
way  to  the  other,  and  thirteen  sovereignties  were  considered  as 
emerged  firom  the  principles  of  the  revolution,  combined  with  local 
convenience  and  considerations ;  the  people  nevertheless  continued  to 
consider  themselves,  in  a  national  point  of  view,  as  one  people ;  and 
they  continued,  without  interruption,  to  manage  their  national  con- 
cerns accordingly ;  afterwards,  in  the  hurry  of  the  war,  and  in  the 
warmth  of  mutual  confidence,  they  made  a  confederation  of  the 
States  the  basis  of  a  general  government.  Experience  disappointed 
the  expectations  they  had  formed  from  it ;  and  then  the  people,  in 
their  collective  and  national  capacity,  established  the  pre- 
[  *  471  ]  sent  constitution.  It  is  *  remarkable  that  in  establishing  it, 
the  people  exercised  their  own  rights  and  their  own  proper 
sovereignty,  and,  conscious  of  the  plenitude  of  it,  they  declared  with 
becoming  dignity,  "  We,  the  people  of  the  United  States,  do  ordain 
and  establish  this  constitution."  Here  we  see  the  people  acting  as 
sovereigns  of  the  whole  country,  and,  in  the  language  of  sovereignty^ 
establishing  a  constitution  by  which  it  was  their  will  that  the  state 
governments  should  be  bound,  and  to  which  the  state  constitutions 
should  be  made  to  conform.  Every  state  constitution  is  a  compact 
made  by  and  between  the  citizens  of  a  State  to  govern  themselves 
in  a  certain  manner;  and  the  constitution  of  the  United  States  is 
likewise  a  compact,  made  by  the  people  of  the  United  States  to 
govern  themselves  as  to  general  objects,  in  a  certain  manner.  By 
this  g^esi  compact,  however,  many  prerogatives  were  transferred  to 
the  national  government,  such  as  those  of  making  war  and  peace, 
contracting  alliances,  coining  money,  &c.  &c. 

If  then  it  be  true  that  the  sovereignty  of  the  nation  is  in  the  people 
of  the  nation,  and  the  residuary  sovereignty  of  each  State  in  the  people 
of  each  State,  it  may  be  useful  to  compare  these  sovereignties  with 
those  in  Europe,  that  we  may  thence  be  enabled  to  judge,  whether 
aU  the  prerogatives  which  are  allowed  to  the  latter  are  so  essential 
to  the  former.  There  is  reason  to  suspect  that  some  of  the  difficul- 
ties which  embarrass  the  present  question,  arise  from  inattention  to 
differences  which  subsist  between  them^ 

It  will  be  sufficient  to  observe,  briefly,  that  the  sovereignties  in 
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Europe,  and  particularly  in  England,  exist  on  feudal  principles. 
That  system  considers  the  prince  as  the  sovereign,  and  the  people  as 
his  sabjects ;  it  regards  his  person  as  the  object  of  allegiance,  and 
excludes  the  idea  of  his  being  on  an  equal  footing  with  a  subject, 
either  in  a  court  of  justice  or  elsewhere.  That  system  contemplates 
him  as  being  the  fountain  of  honor  and  authority ;  and  from  his  grace 
and  grant  derives  all  franchises,  immunities,  and  privileges ;  it  is  easy 
to  perceive  that  such  a  sovereign  could  not  be  amenable  to  a  court 
of  justice,  or  subjected  to  judicial  control  and  actual  constraint  It 
was  of  necessity,  therefore,  that  suability  became  incompatible  with 
such  sovereignty.  Besides,  the  prince  having  all  the  executive 
powers,  the  jud^nent  of  the  courts  would,  in  fact,  be  only  monitory, 
not  mandatory  to  him,  and  a  capacity  to  be  advised,  is  a  distinct 
tiung  from  a  capacity  to  be  sued.  The  same  feudal  ideas  run 
through  all  their  jurisprudence,  and  constantiy  remind  us  of  the  dis- 
tinction between  the  prince  and  the  subject.  No  such  ideas  obtain 
here;  at  the  revolution  the  sovereignty  devolved  on  the  people;  and 
tihey  are  truly  the  sovereigns  of  the  country,  but  they  are 
sovereigns  without  subjects,  unless  the  *  African  slaves  [  *  472  ] 
among  us  may  be  so  called,  and  have  none  to  govern  but 
tiiemselves;  the  citizens  of  America  are  equal  as  fellow-citizens, 
and  as  joint-tenants  in  the  sovereignty. 

From  the  di£ferences  existing  between  feudal  sovereignties  and 
governments  founded  on  compacts,  it  necessarily  follows  that  their 
respective  prerogatives  must  differ.  Sovereignty  is  the  right  to 
govern ;  a  nation  or  state  sovereign  is  the  person  or  persons  in  whom 
that  resides.  In  Europe  the  sovereignty  is  generally  ascribed  to  the 
prince,  here  it  rests  with  the  people ;  there,  the  sovereign  actually  ad- 
ministers the  government,  here,  never  in  a  single  instance ;  our  gov- 
ernors are  the  agents  of  the  people,  and,  at  most,  stand  in  the  same 
relation  to  their  sovereign  in  which  regents  in  Europe  stand  to 
tiieir  sovereigns.  Their  princes  have  personal  powers,  dignities,  and 
preeminences,  our  mleis  have  none  but  official ;  nor  do  they  partake 
in  the  sovereignty  otherwise,  or  in  any  other  capacity,  than  as  private 
citizens. 

2d«  The  second  object  of  inquiry  now  presents  itself,  namely, 
whether  suability  is  compatible  with  state  sovereignty. 

Suability,  by  whom  ?  Not  a  subject,  for  in  this  country  there  are 
none ;  not  an  inferior,  for  all  the  citizens  being  as  to  civil  rights  per- 
fectly equal,  there  is  not,  in  that  respect,  one  citizen  inferior  to 
anotiier.  It  is  agreed  that  one  free  citizen  may  sue  another;  the 
obvious  dictates  of  justice  and  the  purposes  of  society  demanding  it. 
It  is  agreed,  that  one  free  citizen  may  sue  any  number  on  whom 
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process  can  be  conveniently  executed ;  nay,  in  certain  cases  one  citi- 
zen may  sue  forty  thousand ;  for  where  a  corporation  is  sued  all  the 
members  of  it  are  actually  sued,  though  not  personally  sued.  /  In 
this  city  there  are  forty  odd  thousand  fiee  citizens,  all  of  whom  may 
be  collectively  sued  by  any  individual  citizen.^)  In  the  State  of 
Delaware  there  are  fifty  odd  thousand  firee  citizefis,  and  what  reason 
can  be  assigned  why  a  firee  citizen  who  has  demands  against  them 
should  not  prosecute  them  ?  Can  the  difference  between  forty  odd 
thousand  and  fifty  odd  thousand  make  any  distinction  as  to  right  ? 
Is  it  not  as  easy,  and  as  convenient  to  the  public  and  parties,  to  serve 
a  summons  on  the  governor  and  attorney-general  of  Delaware,  as  on 
the  mayor  or  other  officers  of  the  corporation  of  Philadelphia  ?  Will 
it  be  said  that  the  fifty  odd  thousand  citizens  in  Delaware,  being  as- 
sociated under  a  state  government,  stand  in  a  rank  so  superior  to 
the  forty  odd  thousand  of  Philadelphia,  associated  under  their  charter, 
that  although  it  may  become  the  latter  to  meet  an  individual  on  an 
equal  footing  in  a  court  of  justice,  yet  that  such  a  procedure  would 
not  comport  with  the  dignity  of  the  former  ?     In  this  land  of  equal 

liberty,  shall  forty  odd  thousand  in  one  place  be  compella* 
[  *  473  ]  ble  to  do  justice,  and  yet  fifty  odd  thousand  in  *  another 

place  be  privileged  to  do  justice  only  as  they  may  think 
proper?  Such  objections  would  not  correspond  with  the  equal 
rights  we  claim,  with  the  equality  we  {urofess  to  admire  and  main- 
tain, and  with  that  popular  sovereignty  in  which  every  citizen  par> 
takes.  Grant  that  the  governor  of  Delaware  holds  an  office  of  supe- 
rior rank  to  the  mayor  of  Philadelphia,  they  are  both  nevertheless  the 
officers  of  the  people ;  and  however  more  exalted  the  one  may  be 
than  the  other,  yet,  in  the  opinion  of  those  who  dislike  aristocracy, 
that  circumstance  cannot  be  a  good  reason  for  impeding  the  course 
of  justice. 

If  there  be  any  such  incompatibility  as  is  pretended,  whence  does 
it  arise?  In  what  does  it  consist?  There  is  at  least  one  strong 
undeniable  fact  against  this  incompatibility,  and  that  is  this,  any 
one  State  in  the  Union  may  sue  another  State  in  this  court,  that  is, 
all  the  people  of  one  State  may  sue  all  the  people  of  another  State. 
It  is  plain,  then,  that  a  State  may  be  sued,  and  hence  it  plainly  fol- 
lows that  suability  and  state  sovereignty  are  not  incompatible.  As 
one  State  may  sue  another  State  in  tiiis  court,  it  is  plain  that  no 
degradation  to  a  State  is  thought  to  accompany  her  appearance  in 
this  court  It  is  not,  therefore,  to  an  appearance  in  this  court  that 
the  objection  points.  To  what  does  it  point  ?  It  points  to  an  ap- 
pearance at  the  suit  of  one  or  more  citizens.  But  why  it  should  be 
more  incompatible  that  all  the  people  of  a  State  should  be  sued  by 
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one  dtizen,  than  by  one  hundred  thousand,  I  cannot  perceive,  the 
process  in  both  cases  being  alike,  and  the  consequences  of  a  judg* 
ment  alike.  Nor  can  I  observe  any  greater  inconveniences  in  the 
one  case  than  in  the  other,  except  what  may  arise  firom  the  feelings 
of  those  who  may  regard  a  lesser  number  in  an  inferior  light.  But 
if  any  reliance  be  made  on  this  inferiority,  as  an  objection,  at  least  one 
half  of  its  force  is  done  away  by  this  fact,  namely,  that  it  is  conceded 
that  a  State  may  appear  in  this  court  as  plaintiff  against  a  single 
citizen  as  defendant ;  and  the  truth  is  that  the  State  of  Georgia  is  at 
this  moment  prosecuting  an  action  in  this  court  against  two  citizens 
of  South  Carolina.^ 

The  only  remnant  of  objection  therefore  that  remains  is,  that  the 
State  is  not  bound  to  appear  and  answer  as  a  defendant  at  the  suit 
of  an  individual ;  but  why  it  is  unreasonable  that  she  should  be  so 
bound  is  hard  to  conjecture.  That  rule  is  said  to  be  a  bad  one  which 
does  not  work  both  ways ;  the  citizens  of  Georgia  are  content  with  a 
xight  of  suing  citizens  of  other  States,  but  are  not  content  that  citi- 
zens of  other  States  should  have  a  right  to  sue  them. 

Let  us  now  proceed  to  inquire  whether  Georgia  has  not,  by  being 
a  party  to  the  national  compact,  consented  to  be  suable  by  indivi- 
dual dtizens  of  another   State.     This  inquiry  naturally 
*  leads  our  attention,  1st.  To  the  design  of  the  constitu-  [  *  474  ] 
tioiL    2d.  To  the  letter  and  express  declaration  in  it 

Prior  to  the  date  of  the  constitution,  the  people  had  not  any 
national  tribunal  to  which  they  could  resort  for  justice ;  the  distribu- 
tion of  justice  was  then  confined  to  State  judicatories,  in  whose  insti- 
tution and  organization  the  people  of  the  other  States,  had  no  partici- 
pation, and  over  whom  they  had  not  the  least  control.  There  was  then 
no  general  court  of  appellate  jurisdiction  by  whom  the  errors  of  State 
(xmrts,  affecting  either  the  nation  at  large  or  the  citizens  of  any  other 
State,  could  be  revised  and  corrected.  Each  State  was  obliged  to 
acquiesce  in  the  measure  of  justice  which  another  State  might  yield 
to  her  or  to  her  citizens ;  and  that  even  in  cases  where  State  consi- 
derations were  not  always  favorable  to  the  most  exact  measure.  There 
was  danger  that  from  this  source  animosities  would  in  time  result ; 
and  as  the  transition  from  animosities  to  hostilities  was  frequent  in 
the  history  of  independent  States,  a  common  tribunal  for  the  termina- 
tion of  controversies  became  desirable,  from  motives  both  of  justice 
and  of  policy. 

also  to  that  period  the  United  States  had,  by  taking  a  place 


^  Geoigia  v.  Biaikford  et  aL  3  D.  402. 
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among  the  nations  of  the  earth,  become  amenable  to  the  laws  of  na- 
tions, and  it  was  their  interest  as  well  as  their  duty  to  provide  that 
those  laws  should  be  respected  and  obeyed ;  in  their  national  charac- 
ter and  capacity  the  United  States  were  responsible  to  foreign  nations 
for  the  conduct  of  each  State,  relative  to  the  laws  of  nations,  and  the 
performance  of  treaties ;  and  there  the  inexpediency  of  referring  all 
such  questions  to  State  courts,  and  particularly  to  the  courts  of  de- 
linquent States,  became  apparent  While  all  the  States  were  bound 
to  protect  each,  and  the  citizens  of  each,  it  was  highly  proper  and 
reasonable  that  they  should  be  in  a  capacity  not  only  to  cause  jus- 
tice to  be  done  to  each,  and  the  citizens  of  each,  but  also  to  cause 
justice  to  be  done  by  each,  and  the  citizens  of  each ;  and  that,  not  by 
violence  and  force,  but  in  a  stable,  sedate,  and  regular  course  of  judi- 
cial procedure. 

These  were  among  the  evils  against  which  it  was  proper  for  the 
nation,  that  is  the  people  of  all  the  United  States,  to  provide  by  a  na« 
tional  judiciary,  to  be  instituted  by  the  whole  nation,  and  to  be 
responsible  to  the  whole  nation. 

Let  us  now  turn  to  the  constitution.  The  people  therein  declare 
that  their  design  in  establishing  it  comprehended  six  objects.  Ist. 
To  form  a  more  perfect  union.  2d  To  establish  justice.  3d.  To 
insure  domestic  tranquillity.  4th.  To  provide  for  the  common  de- 
fence. 5th.  To  promote  tiie  general  welfare.  6th.  To  secure  the 
blessings  of  Uberty  to  themselves  and  their  posterity.  It  would  be 
pleasing  and  useful  to  consider  and  trace  the  relations 
[  *  475  ]  which  each  of  these  objects  bears  to  the  others ;  *  and  to 
show  that  they  collectively  comprise  every  thing  requisite, 
with  the  blessing  of  Divine  Providence,  to  render  a  people  prosperous 
and  happy;  on  the  present  occasion  such  disquisitions  would  be 
unseasonable,  because  foreign  to  the  subject  immediately  imder  con- 
sideration. 

It  may  be  asked,  what  is  the  precise  sense  and  latitude  in  which 
the  words,  <'  to  establish  justice,"  as  here  used,  are  to  be  understood  2 
The  answer  to  this  question  will  result  from  the  provisions  made  in 
the  constitution  on  this  head.  They  are  specified  in  the  second  sec- 
tion of  the  third  article,  where  it  is  ordained  that  the  judicial  power 
of  the  United  States  shall  extend  to  ten  descriptions  of  cases,  namely: 
1st  To  all  cases  arising  under  tUs  constitution ;  because  the  mean- 
ing, construction,  and  operation  of  a  compact  ought  always  to  be 
ascertained  by  all  the  parties,  or  by  authority  derived  only  from  one 
of  them.  2d.  To  all  cases  arising  under  the  laws  of  the  United 
States ;  because  as  such  laws,  constitutionally  made,  are  obligatory 
on  each  State,  the  measure  of  obligation  and  obedience  ought  not 
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to  be  decided  and  fixed  by  the  party  from  whom  they  are  due,  but  by 
a  tribunal  deriving  authority  from  both  the  parties.  3d.  To  all  cases 
axising  under  treaties  made  by  their  authority ;  because,  as  treaties 
are  compacts  made  by,  and  obligatory  on  the  whole  nation,  their 
operation  ought  not  to  be  affected  or  regulated  by  the  local  laws  or 
courts  of  a  part  of  the  nation.  4th.  To  all  cases  affecting  ambassa- 
dors, or  other  public  ministers  and  consuls ;  because,  as  these  are 
officers  of  foreign  nations,  whom  this  nation  are  bound  to  protect  and 
treat  according  to  the  laws  of  nations,  cases  affecting  them  ought 
only  to  be  cognizable  by  national  authority.  5th.  To  all  cases  of 
admiralty  and  maritime  jurisdiction  ;  because,  as  the  seas  are  the  joint 
property  of  nations,  whose  right  and  privileges  relative  thereto  are 
regulated  by  the  law  of  nations  and  treaties,  such  cases  necessarily 
belong  to  national  jurisdiction.  6th.  To  controversies  to  which  the 
United  States  shall  be  a  party ;  because,  in  cases  in  which  the  whole 
people  are  interested  it  would  not  be  equal  or  wise  to  let  any  one 
State  decide  and  measure  out  the  justice  due  to  others.  7th.  To 
controversies  between  two  or  more  States ;  because  domestic  tran- 
quillity requires  that  the  contentions  of  States  should  be  peaceably 
terminated  by  a  common  judicatory ;  and,  because,  in  a  free  country 
justice  ought  not  to  depend  on  the  will  of  either  of  the  litigants. 
8lh.  To  controversies  between  a  State  and  citizens  of  another  State; 
because,  in  case  a  State  (that  is  all  the  citizens  of  it)  has  demands 
against  some  citizens  of  another  State,  it  is  better  that  she  should 
prosecute  their  demands  in  a  national  court,  than  in  a  court  of  the 
State  to  which  those  citizens  belong  ;  the  danger  of  irrita- 
tion and  criminations  arising  from  apprehensions  and  *  sus-  [  *  476  ] 
picions  of  partiality  being  thereby  obviated ;  because,  in 
cases  where  some  citizens  of  one  State  have  demands  against  all  the 
citizens  of  another  State,  the  cause  of  liberty  and  the  rights  of  men 
forbid  that  the  latter  should  be  the  sole  judges  of  the  justice  due  to 
the  latter ;  and  true  republican  government  requires  that  free  and 
equal  citizens  should  have  free,  fair,  and  equal  justice.  9th.  To  con- 
troversies between  citizens  of  the  same  State,  claiming  lands  under 
grants  of  different  States ;  because,  as  the  rights  of  the  two  States 
to  grant  the  land  are  drawn  into  question,  neither  of  the  two  States 
ought  to  decide  the  controversy.  10th.  To  controversies  between  a 
State  or  the  citizens  thereof  and  foreign  States,  citizens  or  subjects ; 
because,  as  every  nation  is  responsible  for  the  conduct  of  its  citizens 
towards  other  nations,  all  questions  touching  the  justice  due  to 
foreign  nations,  or  people,  ought  to  be  ascertained  by,  and  depend 
on,  national  authority.  Even  this  cursory  view  of  the  judicial  pow- 
ers of  the  United  States  leaves  the  mind  strongly  impressed  with 

6* 
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the  importance  of  them  to  the  preservation  of  the  tranquillity,  the 
equal  sovereignty,  and  the  equal  right  of  the  people. 

The  question  now  before  us  renders  it  necessary  to  pay  particular 
attention  to  that  part  of  the  second  section  which  extends  the  judicial 
power  "  to  controversies  between  a  State  and  citizens  of  another 
State.'*  It  is  contended  that  this  ought  to  be  construed  to  reach 
none  of  these  controversies,  excepting  those  in  which  a  State  may 
be  plaintifE  The  ordinary  rules  for  constraction  will  easily  decide 
whether  those  words  are  to  be  understood  in  that  limited  sense. 

This  extension  of  power  is  remedial,  because  it  is  to  settle  contro- 
versies. It  is,  therefore,  to  be  construed  liberally.  It  is  politic,  wise, 
and  good,  that  not  only  the  controversies  in  which  a  State  is  plainti£^ 
but  also  those  in  which  a  State  is  defendant,  should  be  settleMl ;  both 
cases,  therefore,  are  within  the  reason  of  the  remedy ;  and  ought  to 
be  so  adjudged,  unless  the  obvious,  plain,  and  literal  sense  of  the 
words  forbid  it.  If  we  attend  to  the  words  we  find  them  to  be  ex- 
press, positive,  free  from  ambiguity,  and  without  room  for  such 
implied  expressions :  <'  The  judicial  power  of  the  United  States  shall 
extend  to  controversies  between  a  State  and  citizens  of  another 
State."  If  the  constitution  really  meant  to  extend  these  powers 
only  to  those  controversies  in  which  a  State  might  be  plaintiff,  to  the 
exclusion  of  those  in  which  citizens  had  demands  against  a  State,  it 
is  inconceivable  that  it  should  have  attempted  to  convey  that  mean- 
ing in  words  not  only  so  incompetent,  but  also  repugnant  to  it ;  if  it 
meant  to  exclude  a  certain  class  of  these  controversies,  why  were 
they  not  expressly  excepted ;  on  the  contrary,  not  even  an 
[  •  477  ]  intimation  of  such  intention  appears  in  •  any  part  of  the 
constitution.  It  cannot  be  pretended  that  where  citizens 
urge  and  insist  upon  demands  against  a  State,  which  the  State  refuses 
to  admit  and  comply  with,  that  there  is  no  controversy  between 
them.  If  it  is  a  conbroversy  between  them,  then  it  clearly  falls  not 
only  within  the  spirit,  but  the  very  words  of  the  constitution.  What 
is  it  to  the  cause  of  justice,  and  how  can  it  affect  the  definition  of 
the  word  controversy,  whether  the  demands  which  cause  the  dispute 
are  made  by  a  State  against  citizens  of  another  State,  or  by  the  lat- 
ter against  the  former?  When  power  is  thus  extended  to  a  contro- 
versy, it  necessarily,  as  to  all  judicial  purposes,  is  also  extended  to 
those  between  whom  it  subsists. 

The  exception  contended  for  would  contradict  and  do  violence  to 
the  great  and  leading  principles  of  a  free  and  equal  national  govern- 
ment, one  of  the  great  objects  of  which  is  to  insure  justice  to  alL 
To  the  few  against  the  many,  as  well  as  to  the  many  against  the 
few.     It  would  be  strange,  indeed,  that  the  joint  and  equal  sovereigns 
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of  this  country  should,  in  the  very  constitution  by  which  they  pro- 
fessed to  establish  justice,  so  far  deviate  firom  the  plain  path  of 
equality  and  impartiality,  as  to  give  to  the  collective  citizens  of  one 
State  a  right  of  suing  individual  citizens  of  another  State,  and 
yet  deny  to  those  citizens  a  right  of  suing  them.  We  find  the  same 
general  and  comprehensive  manner  of  expressing  the  same  ideas  in 
a  subsequent  clause,  in  which  the  constitution  ordains  that  <<  in  all 
cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and 
those  in  which  a  State  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction.^  Did  it  mean  here  party  plaintiff?  If  that 
only  was  meant,  it  would  have  been  easy  to  have  found  words  to  ex- 
press it. '  Words  are  to  be  understood  in  their  ordinary  and  common 
acceptation,  and  the  word  party  being  in  common  usage  appUcable 
both  to  plaintiff  and  defendant,  we  cannot  limit  it  to  one  of  them  in 
the  present  case.  We  find  the  legislature  of  the  United  States  ex- 
pressing themselves  in  the  like  general  and  comprehensive  manner ; 
they  speak,  in  the  thirteenth  section  of  the  judicial  act,  of  controversies 
where  a  State  is  a  party,  and  as  they  do  not  impliedly  or  expressly 
apply  that  term  to  either  of  the  litigants  in  particular,  we  are  to  un- 
derstand them  as  speaking  of  both.  In  the  same  section  they  dis- 
tinguish the  cases  where  ambassadors  are  plaintiffs,  from  those  in 
which  ambassadors  are  defendants,  and  make  different  provisions  re- 
specting those  cases ;  and  it  is  not  unnatural  to  suppose  that  they 
would,  in  like  manner,  have  distinguished  between  cases  where  a  State 
was  plaintiff  and  where  a  State  was  defendant,  if  they  had  intended 
to  make  any  difference  between  them,  or  if  they  had  apprehended  that 
the  constitution  had  made  any  difference  between  them. 

*  I  perceive,  and  therefore  candor  urges  me  to  mention,  a  [  *  478  ] 
circumstance,  which  seems  to  favor  the  opposite  side  of  the 
question.  It  is  this.  The  same  section  of  the  constitution  which 
extends  the  judicial  power  to  controversies  "  between  a  State  and  the 
citizens  of  another  State,"  does  also  extend  that  power  to  controver- 
sies to  which  the  United  Stetes  are  a  party.'  Now  it  may  be  said, 
if  the  word  party  comprehends  both  plaintiff  aixd  defendant,  it  fol- 
lows that  the  United  Stetes  may  be  sued  by  any  citizen,  between 
whom  and  them  there  may  be  a  controversy.  This  appears  to  me  to 
be  fair  reasoning;  but  the  same  principles  of  candor  which  urge  me 
to  mention  this  objection,  also  urge  me  to  suggest  an  important  dif- 
ference between  the  two  cases.  It  is  this.  In  all  cases  of  actions 
against  Stetes  or  individual  citizens  the  national  courte  are  support- 
ed, in  all  their  legal  and  constitotional  proceedings  and  judgmente, 
by  the  arm  of  the  executive  power  of  the  United  Stetes ;  but,  in 
cases  of  actions  against  the  United  Stetes,  there  is  no  power  which 
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the  courts  can  call  to  their  aid  From  this  distinctioii  important 
oondusions  are  deducible,  and  they  place  the  case  of  a  State,  and 
the  case  of  the  United  States,  in  very  different  points  of  view. 

I  wish  the  state  of  society  was  so  far  impioved,  and  the  science 
of  government  advanced  to  such  a  degree  of  perfection,  as  that  the 
whole  nation  could,  in  the  peaceable  course  of  law,  be  compelled  to 
do  justice,  and  be  sued  by  individual  citizens.  Whether  that  is  or 
is  not  now  the  case  ought  not  to  be  thus  collaterally  and  incidentally 
decided ;  I  leave  it  a  question. 

As  this  opinion,  though  deliberately  formed,  has  been  hastily  re- 
duced to  writing  between  the  interval  of  the  daily  adjoummenis, 
and  while  my  mind  was  occupied  and  wearied  by  the  business  of 
the  day,  I  fear  it  is  less  concise  and  connected  than  it  might  other* 
wise  have  been.     I  have  made  no  references  to    cases,  because  I 
know  of  none  that  are  not  distinguishable  from  this  case ;  nor  does  it 
appear  to  me  necessary  to  show  that  the  sentiments  of  the  best  writ* 
ers  on  government  and  the  rights  of  men  harmonize  with  the  princi- 
ples which  direct  my  judgment  on  the  present  question.     The  acts 
of  the  former  congresses,  and  the  acts  of  many  of  the  state  conven- 
tions, are  replete  with  similar  ideas ;  and  to  the  honor  of  the  United 
States,  it  may  be  observed,  that  in  no  other  country  are  subjects  of 
this  kind  better,  if  so  well  understood.     The  attention  and  attach- 
ment of  the  constitution  to  the  equal  rights  of  the  people  are  dis- 
cernible in  almost  every  sentence  of  it ;  and  it  is  to  be  regretted  that 
the  provision  in  it  which  we  have  been  considering,  has  not  in  every 
instance  received  the  approbation  and  acquiescence  which  it  merits* 
Georgia  has,  in  strong  language,  advocated  the  cause  of 
[  *  479  ]  republican  equality,  and  there  is  reason  to  *  hope  that  the 
people  of  that  State  will  yet  perceive  that  it  would  not 
have  been  consistent  with  that  equality,  to  have  exempted  the  body 
of  her  citizens  from  that  suability  which  they  are  at  this  moment 
exercising  against  citizens  of  another  State. 

For  my  own  part,  I  am  convinced  that  the  sense  in  which  I  under- 
stand and  have  explained  the  words  '<  controversies  between  Statea 
and  citizens  of  another  State,"  is  the  true  sense.  The  extension  of 
the  judiciary  power  of  the  United  States  to  such  controversies, 
appears  to  me  to  be  wise,  because  it  is  honest,  and  because  it  is  use* 
fuL  It  is  honest,  because  it  provides  for  doing  justice  without  respect 
of  persons,  and  by  securing  individual  citizens  as  well  as  States,  ivL 
their  respective  rights,  performs  the  promise  which  every  free  govern- 
ment makes  to  every  free  citizen,  of  equal  justice  and  protection.  It 
is  useful,  because  it  is  honest ;  because  it  leaves  not  even  the  most 
obscure  and  friendless  citizen  without  means  of  obtaining  justice 
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from  a  neighboring  State ;  because  it  obviates  occasions  of  quairels 
between  States  on  account  of  the  claims  of  their  ii^spective  citizens ; 
because  it  recognizes  and  strongly  rests  on  this  great  moral  truth| 
that  justice  is  the  same  whether  due  from  one  man  or  a  million,  or 
£rom  a  million  to  one  man  ;  because  it  teaches  and  greajdyLappreci 
ates  the  value  of  our  free  republican  national  government,  which 
places  all  our  citizens  on  an  equal  footing,  and  enables  each  and 
every  of  them  to  obtain  justice  without  any  danger  of  being  over- 
borne by  the  weight  and  number  of  their  opponents ;  and  because  it 
brings  into  action,  and  enforces  this  great  and  glorious  principle,  that 
the  people  are  the  sovereign  of  this  country,  and  consequently  that 
fellow-citizens  and  joint  sovereigns  cannot  be  degraded  by  appearing 
"with  each  other  in  their  own  courts  to  have  their  controversies  de- 
termined. The  people  have  reason  to  prize  and  rejoice  in  such 
valuable  privileges ;  and  they  ought  not  to  forget,  that  nothing  but 
the  free  course  of  constitutional  law  and  government  can  insure  the 
continuance  and  enjoyment  of  them. 

For  the  reasons  before  given,  I  am  clearly  of  opinion  that  a  State 
is  suable  by  citizens  of  another  State ;  but  lest  I  should  be  under- 
stood in  a  latitude  beyond  my  meaning,  I  think  it  necessary  to  sub- 
join this  caution,  namely.  That  such  suability  may  nevertheless  not 
extend  to  all  the  demands,  and  to  every  kind  of  action ;  there  may 
be  exceptions.  For  instance,  I  am  far  from  being  prepared  to  say 
tiiat  an  individual  may  sue  a  State  on  bills  of  credit  issued  before 
the  constitution  was  established,  and  which  were  issued  and  received 
on  the  faith  of  the  State,  and  at  a  time  when  no  ideas  or  expecta- 
tions of  judicial  interposition  were  entertained  or  contemplated. 

The  following  order  was  made :  — 

By  the  Court.     It  is  ordered,  that  the  plaintiff  in  this  [  *  480  ] 
cause  do  file  .his  declaration  on  or  before  the  first  day  of 
March  next 

Ordered,  that  certified  copies  of  the  said  declaration  be  served  on 
the  governor  and  attorney-general  of  the  State  of  Georgia,  on  or  be- 
fore the  first  day  of  June  next. 

Ordered,  that  unless  the  said  State  shall  either  in  due  form  appear,  \ 
or  show  cause  to  the  contrary  in  this  court,  by  the  first  day  of  next  /^ 
term,  judgment  by  default  shall  be  entered  against  the  said  State.^    j 

1  P.  110;  8  P.  461;  5  P.  284;  11  P.257  ;  12  P.  755;  5  H.  441. 

^In  February  term,  1794,  judgment  was  rendered  for  the  plaintiff,  and  a  writ  of 
inquiry  awarded.  The  writ  howeyer,  was  not  sued  out  and  executed,  so  that  this 
cause,  and  all  the  other  suits  agidnst  States,  were  swept  at  once  from  the  records  of 
tbe  court,  by  the  amendment  to  the  federal  constitution,  agreeably  to  the  unanimous 
detennination  of  the  judges,  in  HoUingsworth  et  al.  v.  Virginia,  argued  at  Februaiy 
term,  1798. 
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The  court  being  met,  a  commission  appointing  William  Pater* 
son  one  of  the  justices,  bearing  date  the  4th  of  March,  1793,  was 
read ;  and  he  was  qualified  according  to  law.* 

I  Jadge  Pateraoa's  iqppointiiieiit  ms  in  the  room  of  Mr.  Justioe  Johnson,  who  had 
rengned. 

The  malignant  fever  which,  daring  this  year,  raged  in  the  city  of  Phikdelphia,  dis* 
persed  the  great  body  of  its  inhabitants,  and  proyed  fatal  to  thousands ;  intemipted, 
likewiBe,  the  business  of  the  courts ;  and  I  cannot  trace  that  any  important  cause  was 
agitated  in  the  present  tenn. 


DECISIONS 
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On  the  meeting  of  the  court,  a  commisaion  was  read,  dated  the 
28th  of  January,  1794,  appointing  WilUam  Bradford,  Esq.,  Attor- 
ney-Greneral  of  the  United  States.^ 

The  State  of  Georgia  i;.  Brailbford  et  al^ 

8  D.  1. 

The  act  of  the  State  of  Geoi^  did  not  confiscate,  bat  only  Mquestered  Britiflh  debtj,  and 

the  rig^t  to  recover  them  rerived  at  the  peace. 
It  is  the  proTince  of  the  court  to  dedde  the  lawj  and  of  the  jory  to  decide  the  facts. 

This  cause  was  now  tried  by  a  special  jury,  upon  an  amicable  issue, 
to  ascertain  whether  the  debt  due  from  Spalding,  and  the  right  of 
action  to  recover  it,  belonged  to  the  State  of  Georgia,  or  to  the  ori- 
ginal creditors,  under  all  the  circumstances  which  are  set  forth  in  the 
pleadings  and  arguments  on  the  equity  side  of  the  court' 

For  the  plaintiff,  Ingersoll  and  DdUas. 

For  the  defendant,  the  Attorney' OenercUj  K  TUghman^  and 
Lewis. 

*  The  argument  having  continued  for  four  days,  the  chief  [  *  3  ] 
justice  delivered  the  following  charge  on  the  7th  of  February. 

Jay,  C.  J.    This  cause  has  been  regarded  as  of  great  importance. 


'  Mr.  Bradford  iras  appmnted  in  the  room  of  Edmnnd  Bandolph,  Esq.,  who  bad  ac- 
cepted the  oflioe  of  Secretary  of  State. 
«  S.  C.  2  D.  402, 416. 
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and  doubtless  it  is  so.  It  has  accordingly  been  treated  by  the  coun- 
sel with  great  learning,  diligence,  and  ability ;  and  on  your  part  it 
has  been  heard  with  particular  attention.  It  is  therefore  unnecessary 
for  me  to  follow  the  investigation  over  the  extensive  field  into  which 
it  has  been  carried ;  you  are  now,  if  ever  you  can  be,  completely  pos- 
sessed of  the  merits  of  the  cause. 
[  *  4  ]  *  The  facts  comprehended  in  the  case  are  agreed ;  the  only 
point  that  remains,  is  to  settle  what  is  the  law  of  the 
land  arising  from  those  facts ;  and  on  that  point  it  is  proper  that  the 
opinion  of  the  court  should  be  given.  It  is  fortunate  on  the  present, 
as  it  must  be  on  every  occasion,  to  find  the  opinion  of  the  court 
unanimous.  We  entertain  no  diversity  of  sentiment,  and  we  have 
experienced  no  difficulty  in  uniting  in  the  charge  which  it  is  my  pro- 
vince to  deliver. 

We  are  then,  gentlemen,  of  opinion  that  the  debts  due  to  Hopton 
&  Powell,  who  were  citizens  of  South  Carolina,  were  not  confiscated 
by  the  statute  of  South  Carolina ;  the  same  being  therein  expressly 
excepted.  That  those  debts  were  not  confiscated  by  the  statute  of 
Georgia ;  for  that  statute  enacts,  with  respect  to  Powell  &  Hopton, 
precisely  the  like,  and  no  other  degree  and  extent  of  confiscation  and 
forfeiture,  with  that  of  South  Carolina.  Wherefore  it  cannot  now  be 
necessary  to  decide  how  far  one  State  may  of  right  legislate  relative 
to  the  personal  rights  of  citizens  of  another  State,  not  residing  within 
their  jurisdiction. 

We  are  also  of  opinion  that  the  debts  due  to  Brailsford,  a  British 
subject,  residing  in  Great  Britain,  were,  by  the  statute  of  Greorgia, 
subjected  not  to  confiscation,  but  only  to  sequestration ;  and  there- 
fore that  his  right  to  recover  them  revived  at  the  peace,  both  by  the 
law  of  nations  and  the  treaty  of  peace. 

The  question  of  forfeiture  in  the  case  of  joint  obligees,  being  at 
present  immaterial,  need  not  now  be  decided. 

It  may  not  be  amiss  here,  gentlemen,  to  remind  you  of  the  good  old 
rule,  that  on  questions  of  fact  it  is  the  province  of  the  jury,  on  ques- 
tions of  law,  it  is  the  province  of  the  court  to  decide.  But  it  must 
be  observed  that  by  the  same  law  which  recognizes  this  reasonable 
distribution  of  jurisdiction,  you  have  nevertheless  a  right  to  take 
upon  yourselves  to  judge  of  both,  and  to  determine  the  law  as  well 
as  the  fact  in  controversy.  On  this,  and  on  every  other  occasion, 
however,  we  have  no  doubt  you  will  pay  that  respect  which  is  due  to 
the  opinion  of  the  court;  for,  as  on  the  one  hand  it  is  presumed  that 
juries  are  the  best  judges  of  facts,  it  is,  on  the  other  hand,  presuma- 
ble that  the  court  are  the  best  judges  of  law.  But  still  both  objects 
are  lawfully  within  your  power  of  decision. 
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Some  stress  has  been  laid  on  a  consideration  of  the  different 
sitaations  of  the  parties  to  the  canse.  The  State  of  Georgia  sues 
three  private  persons.  But  what  is  it  to  justice  how  many  or  how 
few,  how  liigh  or  how  low,  how  rich  or  how  poor,  the  contending 
parties  may  chance  to  be  ?  Justice  is  indiscriminately  due  to  all, 
without  regard  to  numbers,  wealth,  or  rank.  Because  to 
llie  State  of  Greorgia,  composed  of  many  *  thousands  of  [  *5  ] 
people,  the  litigated  sum  cannot  be  of  great  moment,  you 
will  not  for  this  reason  be  justified  in  deciding  against  her  claim ;  if 
the  money  belongs  to  her,  she  ought  to  have  it ;  but  on  the  other 
hand  no  consideration  of  the  circumstances,  or  of  the  comparative 
Insignificance  of  the  defendants,  can  be  a  ground  to  deny  them  the 
advantage  of  a  favorable  verdict,  if  in  justice  they  are  entitled  to  it 

Go  then,  gentlemen,  from  the  bar,  without  any  impressions  of 
favor  or  prejudice  for  the  one  party  or  the  other ;  weigh  well  the 
merits  of  the  case,  and  do  on  this,  as  you  ought  to  do  on  every  oc- 
csaaion,  equal  and  impartial  justice. 

The  jury  having  been  absent  some  time,  returned  to  the  bar,  and 
proposed  the  foUowing  questions  to  the  court 

1.  Did  the  act  of  the  State  of  Georgia  completely  vest  the  debts 
of  Brailsford,  Powell  &  Hopton,  in  the  State,  at  the  time  of  passing 
the  same? 

2.  If  so,  did  the  treaty  of  peace,  or  any  other  matter,  revive  the 
tight  of  the  defendants  to  the  debt  in  controversy  ? 

In  answer  to  these  questions,  the  chief  justice  stated,  that  it  was 
intended,  in  the  general  charge  of  the  court,  to  comprise  their  senti- 
ments upon  the  points  now  suggested ;  but  as  the  jury  entertained  a 
doubt,  the  inquiry  was  perfectly  right  On  the  1st  question,  he  said 
it  was  the  unanimous  opinion  of  the  judges,  that  the  act  of  the  State 
of  Greorgia  did  not  vest  the  debts  of  Brailsford,  Powell  &  Hopton,  in 
the  State,  at  the  time  of  passing  it  On  the  2d  question  he  said,  that 
no  sequestration  devests  the  property  in  the  thing  sequestered;  and 
consequently,  Brailsford,  at  the  peace,  and  indeed  throughout  the 
war,  was  the  real  owner  of  the  debt  That  it  is  true  the  State  of 
Georgia  interposed,  with  her  legislative  authority,  to  prevent  Brails- 
ford's  recovering  the  debt  while  the  war  continued,  but  that  the  mere 
restoration  of  peace,  as  well  as  the  very  terms  of  the  treaty,  revived 
the  right  of  action  to  recover  the  debt,  the  property  of  which  had 
never  in  fact  or  law  been  taken  from  the  defendants ;  and  that  if  it 
were  otherwise,  the  sequestration  would  certainly  remain  a  lawful 
impediment  to  the  recovering  of  a  bond  fide  debt,  due  to  a  British 
creditor,  in  direct  opposition  to  the  4th  article  of  the  treaty. 

VOL.   I.  7 
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After  this  explanation,  the  jury,  without  going  again  from  the  bar, 
returned  a  verdict  for  the  defendants. 

9  H.  10;  13  H.  318. 


[    *  6    ]       Glass  et  oL  Appellants,  v.  The  Sloop  B£tsey  et  oL 

3  D.  6. 

Erery  district  court  of  the  United  States  possesses  all  the  powers  of  a  court  of  admiralty, 

both  instance  and  prize,  and  may  award  restitution  of  property  claimed  as  prise  of  war 

by  a  foreign  captor. 
No  foreign  power  can  rightfully  erect  any  court  of  judicature  within  the  United  States,  unless 

by  force  of  a  treaty. 
The  admiralty  jurisdiction  exercised  by  consuls  of  France,  in  the  United  States,  is  not  of 

right. 

Captain  Pierre  Arcade  Johannene,  the  commander  of  a  French 
privateer,  called  the  Citizen  Genet,  having  captured  as  prize,  on  the 
high  seas,  the  sloop  Betsey,  sent  the  vessel  into  Baltimore ;  but  upon 
her  arrival  there,  the  owners  of  the  sloop  and  her  cargo  filed  a  libel  in 
the  district  court  of  Maryland,  claiming  restitution,  because  the  ves- 
sel belonged  to  subjects  of  the  king  of  Sweden,  a  neutral  power,  and 
the  cargo  was  owned  jointly  by  Swedes  and  Americans.  The  cap- 
tor filed  a  plea  to  the  jurisdiction  of  the  court,  which,  after  argument, 
was  allowed ;  the  circuit  court  affirmed  the  decree,  and  thereupon 
the  present  appeal  was  instituted* 

The  general  question  was,  Whether,  under  the  circumstances  of 
this  case,  an  American  court  of  admiralty  has  jurisdiction  to  enter- 
tain the  complaint,  or  libel,  of  the  owners,  and  to  decree  restitution 
of  the  property  ?  It  was  argued  by  E.  TUghma/n  and  Lewis^  for  the 
appellants ;  and  by  Winchester^  of  Maryland,  and  Du  Ponceau,  for 

the  appellee. 
[  *  15  ]  The  court,  having  kept  the  cause  under  advisement  for 
several  days,  informed  the  counsel,  that  besides  the  question 
of  jurisdiction  as  to  the  district  court,  another  question  fairly  arose  upon 
the  record,  —  whether  any  foreign  nation  had  a  right,  without  the  posi- 
tive stipulations  of  a  treaty,  to  establish  in  this  country  an  admuulty 
jurisdiction  for  taking  cognizance  of  prizes  captured  on  the  high  seas, 
by  its  subjects  or  citizens,  from  its  enemies  ?  Though  this  question  had 
not  been  agitated,  the  court  deemed  it  of  great  public  importance  to 
be  decided ;  and,  meaning  to  decide  it,  they  declared  a  desire  to  hear  it 
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discassed.    Du  Ponceau,  however,  observed,  that  the  parties 
to  the  appeal  did  not  conceive  themselves  interested  in  *the   [  *16  ] 
point ;  and  that  the  French  minister  had  given  no  instruc- 
tions for  arguing  it.     Upon  which  Jay,  chief  justice,  proceeded  to 
deliver  the  following  unanimotis  opinion. 

By  the  Court  :  The  judges  being  decidedly  of  opinion,  that  every 
district  court  in  the  United  States  possesses  all  the  powers  of  a  court 
of  admiralty,  whether  considered  as  an  instance,  or  as  a  prize  court, 
and  that  the  plea  of  the  aforesaid  appellee,  Pierre  Arcade  Johannene, 
to  the  jurisdiction  of  the  district  court  of  Maryland,  is  insufficient : 
therefore  it  is  considered  by  the  supreme  court  aforesaid,  and  now 
finally  decreed  and  adjudged  by  the  same,  that  the  said  plea  be,  and 
the  same  is  hereby  overruled  and  dismissed,  and  that  the  decree  of 
the  said  district  court  of  Maryland,  founded  thereon,  be,  and  the 
same  is  hereby  revoked,  reversed,  and  annulled. 

And  the  said  supreme  court  being  further  clearly  of  opinion,  that 
the  district  court  of  Maryland  aforesaid  has  jurisdiction  competent 
to  inquire,  and  to  decide,  whether,  in  the  present  case,  restitution 
ought  to  be  made  to  the  claimants,  or  either  of  them,  in  whole  or  in 
part,  (that  is,  whether  such  restitution  can  be  made  consistently  with 
the  laws  of  nations  and  the  treaties  and  laws  of  the  United  States,) 
therefore  it  is  ordered  and  adjudged,  that  the  said  district  court  of 
Maryland  do  proceed  to  determine  upon  the  libel  of  the  said  Alex- 
ander S.  Glass,  and  others,  agreeably  to  law  and  right,  the  said  plea 
to  the  jurisdiction  of  the  said  court  notwithstanding. 

And  the  said  supreme  court  being  further  of  opinion,  that  no 
foreign  power  can  of  right  institute,  or  erect,  any  court  of  judicature 
of  any  kind,  within  the  jurisdiction  of  the  United  States,  but  such 
only  as  may  be  warranted  by,  and  be  in  pursuance  of  treaties,  it  is 
therefore  decreed  and  adjudged  that  the  admiralty  jurisdiction,  which 
has  been  exercised  in  the  United  States  by  the  consuls  of  France, 
not  being  so  warranted,  is  not  of  right 

It  is  further  ordered  by  the  said  supreme  court,  that  this  cause  be, 
and  it  is  hereby  remanded  to  the  district  court  for  the  Maryland  dis* 
trict,  for  a  final  decision,  and  that  the  several  parties  to  the  same  do 
each  pay  their  own  costs. 

3  D.  54,  188;  8  C.  110;  1  W.  238;  8  H.  495. 
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[  •!?  ]  •FEBRUARY    TERM,  1795. 

On  the  16th  of  April,  1794,  Chief  Justice  Jay  was  nonunated,  and,  on  the  19ih  ci 
April,  confirmed  as  Envoy  Extraordinary  to  England.  He  did  not  nt  daring  this 
term,  and  there  was  no  Chief  Justice  until  July,  1 795. 

The  United  States  v.  Hamilton. 

8  D.  17. 
A  prisoner  committed  hy  a  district  judge,  on  a  chaige  of  treason,  admitted  to  baiL 

The  prisoner  bad  been  committed  npon  the  warrant  of  the  district 
judge  of  Pennsylvania,  charging  him  with  high  treason ;  and 
{  *  18  ]  being  now  brought  into  court  upon  a  habeas  corpus^  *  the 
court,  after  holding  the  subject  for  some  days  under  advise- 
ment, directed  the  prisoner  to  be  admitted  to  bail,  himself  in  the  sum 
of  four  thousand  dollars,  and  two  sureties  each  in  the  sum  of  two 
thousand  dollars. 

3  C.  448;  4  C.  75;  3  P.  193;  7  P.  568;  14  P.  614;  5  H.  176;  14  H.  103. 


BiNOHAM,  Plaintiff  in  Error,  v»  Cabbot  et  al. 

3  D.  19. 

Whether  a  court  of  law  has  jurisdiction  of  a  snit  by  the  owners  of  a  prirateer,  to  recoTor 
of  a  public  agent  of  the  United  States,  in  a  French  port,  the  proceeds  of  property  cap- 
tared,  but  not  adjudicated  upon,  and  which  went  into  the  hands  of  snch  agent,  "  for  whom 
it  might  concern/  the  court  was  equally  divided  in  opinion. 

But  if  a  court  of  law  has  jurisdiction,  documentary  evidence,  showing  in  what  character  the 
defendant  below  roceiv<^  the  property,  was  admissible. 

A  majority  of  the  court  being  of  opinion  that  the  judgment  below  was  erroneous,  but  being 
equally  divided  whether  the  court  below  had  jurisdiction,  the  judgment  was  reversed, 
but  no  venire  fadcu  de  novo  was  awarded. 

Though  the  record  shows  the  district  judge  was  on  the  bench,  if  it  also  shows  he  did  not 
sit  in  the  cause,  he  was  absent  in  contemplation  of  law. 

The  bill  of  exceptions  is  conclusive,  and  the  court  cannot  suspect  there  was  evidence  not 
shown  by  it 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Massachusetts.  The  declaration  contained  six  counts.  The  first 
was  for  goods  sold,  according  to  an  account  annexed,  a  form  in  use 
in  the  local  practice  of  Massachusetts.     The  account  annexed  was : 
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«  William  Bingham,  Esq.,  to  the  owners  of  the  ship  Pilgrim,  com- 
manded in  the  late  war  by  Hngh  HiU,  on  her  first  cruise,  Dr.  1799, 
May  8.  To  1000  bbls.  of  floor  he  received  at  Martinique,  or  from 
on  board  the  privateer  Hope,  Ole  Heilm,  master,  captured  by  the 
ship  Pilgrim  previous  to  May  8, 1779,"  &c.,  &c.  The  second  count 
was  qnuxntum  vdlebtU  for  1000  barrels  of  flour.  The  third  count  was 
for  money  had  and  received.  The  fourth  count  averred  that  the 
defendant  received  and  had  sold  1000  barrels  of  flour  as  the  bailiff 
of  the  plainti^  The  fifth  count  was  qtiantum  valebat  for  500  bar- 
rels of  flour,  and  the  sixth  was  quantum  valebat  for  one  undivided 
moiety  of  1000  barrels  of  flour.  The  general  issue  was  pleaded  and 
joined. 

It  appeared  by  the  record,  that  the  Pilgrim,  in  November,  J.778, 
captured  the  Hope  and  sent  her  into  Martinique,  where  the  plaintiff 
in  error  resided,  as  a  public  agent  of  the  United  States.  On  exa- 
mination there,  it  appeared  that  the  Hope  was  Danish  property  and 
her  cargo  belonged  to  subjects  of  Portugal,  both  those  countries 
being  at  peace  with  the  United  States  and  France ;  but  there  being 
no  court  of  admiralty  at  Martinique,  competent  to  decide  a  question 
of  prize  by  an  American  captor,  and  the  captain  of  the  Hope  being 
solicitous  to  depart,  the  governor  of  the  island,  who  had  authority 
to  supply  the  deficient  parts  of  the  civil  polity,  made  an  order,  that 
tiie  cargo  should  be  sold  and  the  freight  paid  to  the  master,  under 
the  direction  of  William  Bingham,  agent  of  congress,  and  that  the 
net  proceeds  should  remain  in  his  hands,  to  be  delivered  to  whom  it 
might  appertain,  under  the  orders  of  congress.  It  further  appeared, 
that  before  this  order  was  made,  Mr.  Bingham  had  taken  the  cargo 
into  his  possession,  and  had  made  known  to  congress  its  situation 
and  circumstances.  After  the  order  of  the  governor  had  been  made, 
he  sold  the  flour.  An  action  of  trover  having  been  brought  in  the 
state  court,  resulted  in  a  judgment  in  favor  of  Mr.  Bingham.  Con- 
gress had,  by  various  resolves,  approved  of  Mr.  Bingham's  conduct 
in  reference  to  thb  property,  and  declared  that  he  had  acted  as  a 
public  agent  of  the  United  States. 

*  Such  were  the  circumstances  of  the  cause  now  under  [  *  23  ] 
consideration  when  it  came  to  trial  in  the  circuit  court,  before 
Justice  Gushing,  an  associate  judge  of  the  supreme  court  alone.  Mr. 
Bingham's  counsel  offered  to  give  the  following  documents  in  evidence 
to  the  jury.  1.  Office  copies  certified  under  the  hand  and  seal  of  the 
secretary  of  state,  of  the  papers  found  on  board  the  Hope,  of  deposi- 
tions relating  to  the  capture,  taken  officially  before  Mr.  Bingham,  as  a 
public  agent ;  of  Mr.  Bingham's  letter  of  the  2d  February,  1779,  and 
other  subsequent  correspondence  and  depositions  in  relation  to  the 

7* 
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capture,  addressed  to  the  commercial  committee  of  congress ;  and  of 
the  Marquis  de  Bouille's  order.  These  documents  were  stitched 
together,  and  were  included  in  one  certificate  from  the  secretary  of 
state.  3.  The  account  sales  of  the  flour  at  Martinique,  dated  the 
8th  of  May,  1779,  and  the  account  sales  of  the  property  which  had 
been  attached  in  the  action  of  trover,  brought  by  Carlton  v.  Bing- 
ham. 3.  The  record  in  the  inferior  and  superior  courts  of  Massa- 
chusetts in  the  case  of  Carlton  v»  Bingham.  4.  The  resolutions  of 
congress  passed  respectively  on  the  3d  November,  1779,  and  the 
20th  June,  1780.  But  the  court  rejected  all  the  evidence ;  (though  it 
would  seem  from  the  record,  that  a  part  of  it  must  have  been  admits 
ted  in  the  course  of  the  plaintiff's  proofs,)  and  a  bill  of  exceptions 
was  tendered  and  allowed. 

The  court  desiring  the  counsel,  in  the  first  instance,  to  dis- 
cuss the   question  of  jurisdiction,  the  case  was  argued  on  that 

point. 
[  •  32  ]      •On  the  27th  February,  the  court  delivered  their  opinion 

to  the  following  effect :  — 

Paterson,  J.  Considering,  as  I  do,  that  all  the  papers  trans- 
mitted from  the  circuit  court,  upon  a  return  to  the  writ  of  error,  form 
a  part  of  the  record  in  this  cause,  I  am  clearly  of  opinion  that  the 
subject-matter  of  the  controversy  is  fully  and  exclusively  of  admi- 
raltjr  jurisdiction. 

Iredell,  J.  I  find  it  difficult  to  form  an  opinion  on  the  questioa 
of  jurisdiction  at  this  stage  of  the  cause.  I  concur  in  thinking, 
however,  that  all  the  papers  which  accompany  the  record  should  be 
considered  as  a  part  of  it ;  and  in  relation  to  the  original  suit,  it 
appears  to  me  that  on  the  evidence  exhibited  by  Mr.  Bingham,  to 
show  that  he  acted  under  the  orders  of  the  Marquis  de  Bouille,  the 
judge  should  have  charged,  and  the  jury  should  have  found,  that 
he  was  not  responsible  to  the  plaintiffs. 

But,  still,  I  am  not  ready  at  this  moment  to  decide  that 
[  *  33  ]  *the  circuit  court  had  no  jurisdiction.  Suppose  the  plain* 
tifis  below  had  expressly  stated  in  their  declaration,  that 
their  cause  of  action  was  a  capture  as  prize;  the  court  would, 
probably,  have  directed  a  nonsuit;  and  yet,  if  the  plaintiffs  had 
persisted  in  answering  when  called,  the  jury  must  have  given  a 
verdict  Suppose,  again,,  that  the  controversy  had  appeared  from 
the  defendant's  evidence  to  turn  entirely  upon  the  question  of 
prize,  the  court  could  not,  I  conceive,  (though  I  speak  here  with 
great  diffidence,)  direct  the  plaintiffs  to  be  nonsuited,  merely  on 
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the  defendant's  evidence ;  and,  unless  a  joror  had  been  withdrawn 
by  consent,  a  verdict  must  also  have  been  given  in  this  event. 
It  will  not  be  sufficient  to  remark,  that  the  court  might  charge 
the  jury  to  find  for  the  defendant;  because,  though  the  jury  will 
generally  respect  the  sentiments  of  the  court  on  points  of  law,  they 
are  not  bound  to  deliver  a  verdict  conformably  to  them.  From 
these  and  other  considerations,  I  do  not  find  myself  at  liberty  to 
decide  against  the  jurisdiction  of  the  circuit  court ;  though  I  repeat, 
that  the  jury  ought  to  have  been  let  in  to  give  a  verdict  in  favor  of 
the  defendant. 

Wilson,  J.  From  the  proceedings  laid  before  the  court,  it  appears 
clearly  to  my  mind,  that  the  question  on  which  the  cause  must  be 
decided  is  exclusively  of  admiralty  jurisdiction. 

Gushing,  J«  It  does  not  appear  to  me,  firom  any  part  of  the  record, 
that  the  circuit  court  had  not  jurisdictioqi  on  the  third  count  in  the 
declaration.  The  papers  and  depositions  that  have  been  transmitted, 
were,  no  doubt,  produced  upon  the  trial ;  and  I  agree  that  they  ought 
to  be  regarded  as  a  part  of  the  record.  But  we  are  not  bound  to 
receive  for  truth  every  thing  which  they  allege ;  nor,  indeed,  can  we 
give  any  of  their  statements  the  validity  and  force  of  a  fact  since 
they  only  amount  to  evidence ;  and  it  is  the  peculiar  and  exclusive 
province  of  the  jury  to  infer  facts  from  the  evidence. 

That  the  court  had  not  jurisdiction  on  those  counts,  which  seem 
to  refer  to  a  question  of  prize,  is  no  reason  for  excluding  a  juris- 
diction upon  the  count  which  has  no  such  reference.  The  con- 
tract might  be  of  a  different  nature ;  and  the  parol  testimony, 
which  does  not  appear  in  any  shape  on  the  record,  might  have  sup- 
ported it. 

The  court  being  thus  equally  divided  in  their  opinions,  on  the 
exception  to  the  jurisdiction,  directed  the  counsel  to  proceed  to  the 
discussion  of  the  exceptions  to  the  record. 

In  the  course  of  the  argmnent  it  was  held — 

•  By  the  Court.  We  are  perfectly  clear  in  the  opinion,  [  *  36  ] 
that  although  the  district  judge  was  on  the  bench,  yet  if  he 

did  not  sit  in  the  cause,  he  was  absent  in  contemplation  of  law ;  and 
that  the  case  otherwise  comes  within  the  provisions  of  the  acts  of 
congress. 

•  It  is  exceedingly  clear,  that  the  bill  of  exceptions  is  con-  [  *  38  J 
elusive  upon  this  court.     We  cannot  presume,  or  suspect, 
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that  any  material  part  of  the  evidence  is  omitted.     On  this  objectioni 
therefore,  nothing  now  need  be  added.^ 

[  *  39  ]      *  The   judges,  after  some  advisement,  delivered    their 
opinions,  seriatinL 

Paterson,  J.  I  am  dearly  of  opinion  that  the  certificate  of  the 
Marquis  de  Bouille,  registered  in  the  admuralty  of  Martinique,  ought 
to  have  been  admitted  as  evidence  upon  the  trial  of  this  cause.  He 
was  governor  of  the  island,  possessing  a  high  executive  and  superin* 
tending  control ;  and  we  must  presume  that  he  acted,  on  this  occa- 
sion, with  legitimate  authority. 

Those  letters  which  were  written  to  congress  by  Mr.  Bingham,  at 
the  time  of  the  transaction,  should  likewise,  in  my  opinion,  have  been 
submitted  to  the  jury.  On  the  arrival  of  the  captured  vessel,  the 
governor  might  have  av^rarded  absolute  restitution;  but,  choosing 
to  adopt  a  middle  course,  ^e  directed  the  cargo  to  be  sold,  and  the 
proceeds  to  remain  in  the  hands  of  Mr.  Bingham,  as  the  agent  of 
congress,  till  congress  should  instruct  him  how  to  act.  In  the  cha- 
racter of  a  public  agent,  therefore,  Mr.  Bingham  received  the  pro- 
perty ;  and  his  cotemporaneous  correspondence  on  the  subject,  in  that 
character,  with  the  American  government,  was  certainly  proper 
evidence  to  show  the  original  nature  and  complexion  of  the  facts  ia 
controversy.  I  have  more  doubts  on  the  admissibility  of  the  other 
letters  referred  to  in  the  bill  of  exceptions ;  but,  in  relation  to  them, 
it  is  unnecessary  to  give  a  decided  opinion. 

With  respect  to  the  resolutions  of  congress,  two  questions  may  be 
proposed,  in  order  to  determine  whether  they  ought  to  have 
[  *  40  ]  been  admitted  as  evidence;  1.  Had  congress  authority  *to 
pass  such  resolutions  1  and  2.  Did  the  resolutions  relate  to 
the  subject  of  the  controversy  ?  I  have  lately  had  occasion,  in  the 
case  of  Doane  v,  Penhallow,^  to  express  my  sentiments  at  large  on 
the  authority  of  congress,  of  which,  in  its  application  to  the  present 
object,  I  do  not  entertain  the  slightest  doubt.  And  no  man  of  com* 
mon  candor  can  hesitate,  for  a  moment,  to  pronounce  that  the  reso- 
lutions have  an  immediate  and  necessary  connection  with  the  merits 
of  the  cause.  They  ought  then  to  have  been  admitted ;  but  what 
should  be  their  force  and  operation,  is  another  point  not  at  present 
before  the  court 


^  Gushing,  J.,  did  not  seem  to  coincide  in  this  opinion,  but  the  other  three  judges 
were  decided. 
«  8  D.  54. 
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I  am  also  of  opinion  that  it  was  improper  to  reject  the  depositions 
which  Mr.  Bingham  had  taken,  in  his  public  official  character,  to  as- 
certain the  circumstances  of  the  capture,  and  the  property  of  the 
vessel  and  cargo,  at  the  time  the  supposed  prize  was  carried  into 
Martinique. 

Iredell,  J.  It  appears  satisfactorily  to  me,  that  many  of  the  do- 
cuments offered  in  evidence  have  been  improperly  rejected.  From 
an  inspection  of  all  the  papers,  which  are  attached  to  the  record,  the 
nature  of  the  dispute  may  be  easily  ascertained.  The  plaintiffs 
allege  that  Mr.  Bingham  received,  on  their  account,  as  their  agent, 
property  which  had  been  captured  by  them  as  prize;  and  that, 
whether  the  capture  was  lawful  or  not,  he  was  bound  to  account  to 
them,  though  they  might  be  responsible  to  the  original  owners,  if 
any  wrong  had  been  committed.  To  this  charge,  Mr.  Bingham 
answers  that  he  never  was  the  agent  of  the  plaintifis,  but  a  public 
agent,  and  that  he  did  not  receive  the  property  from  them  on  their 
account ;  but  from  the  Marquis  de  Bouille,  on  account  of  the  true 
owners.  Admitting  either  of  these  positions,  a  direct  and  certain 
consequence  will  ensue.  If  the  plaintiffs  are  right,  the  consequence 
is  that  Mr.  Bingham  ought  to  surrender  the  prize  property,  or  account 
for  its  proceeds  to  them ;  and  though  they,  as  captors,  may  be  sued 
by  the  neutral  claimants,  the  existence  of  a  neutral  claim  will  not 
justify  his  refusal  so  to  surrender  or  account.  But  if  the  defendant 
is  right,  the  consequence  is,  that  he  ought  not  to  deliver  up  the  pro- 
perty to  the  plaintifis  imtil  it  has  been  ascertained  that  the  capture 
was  lawful,  which  must  be  done  through  the  medium  of  a  prize  court, 
not  by  a  judgment  in  a  court  of  common  law.  From  this  view  of 
the  controversy,  therefore,  it  must  be  of  great  moment  that  Mr.  Bing- 
ham should  have  an  opportunity  to  show  that  he  had  acted, 
throughout  the  business,  as  the  public  agent  of  the  United 
*  States ;  and  that  his  communications  to  congress  were  [  *  41  ] 
open,  /air,  and  faithfuL  If  indeed  he  had  given  parol  testi- 
mony on  these  points,  his  opponents  might  have  called  for  the  records 
of  the  appointment  and  correspondence,  as  affording  higher  proof.  I 
am  therefore  of  opinion  that  Mr.  Bingham's  official  letters,  some  of 
which  were  written  before  any  dispute  existed,  or  could  reasonably 
be  anticipated,  ought  not  to  have  been  rejected. 

The  resolutions  of  congress,  likewise,  were  proper  evidence,  not 
indeed  to  prove  that  the  plaintiffs  were  not  entitled  to  the  money  in 
question,  but  to  prove  that  the  defendant  was  recognized  in  the  trans- 
action as  the  agent  of  congress.  The  resolutions  are  not  to  be  consi- 
dered as  the  mere  expression  of  a  congressional  opinion,  but  as  an 
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acknowledgment  that  Mr.  Bingham  was  a  public  agent,  and  that  the 
public,  as  his  principal,  was  accountable  for  the  money. 

The  certificate  of  the  Marquis  de  BouiUe,  whether  regarded  as  an 
original  order,  or  as  the  evidence  of  a  parol  order  previously  given, 
ought  to  have  been  laid  before  the  jury.  The  Marquis  acted  officially 
as  governor  and  conunander  in  chief;  and  we  must  presume  that  he 
exercised  a  lawful  authority  in  a  lawful  manner. 

Under  these  circumstances  it  only  remains  to  consider  what  coursp 
should  be  pursued  by  the  court,  in  order  to  give  the  defendant  the 
benefit  of  a  trial  upon  a  full  view  of  his  legal  proofs.  I  think,  for 
that  purpose,  that  a  venire  facias  de  novo  ought  to  issue.  For, 
although  a  court  of  common  law  has  no  jurisdiction  of  the  question 
of  prize,  yet  whether  it  is  necessary,  in  the  present  case,  to  deter* 
mine  that  question  must  depend  upon  the  facts  which  are  establish- 
ed at  the  triaL  On  a  count  for  money  had  and  received,  &c.,  the 
court  below  hos  primd  facie  jurisdiction ;  and  if  the  jury  shall  think 
Mr.  Bingham  was  merely  the  agent  of  the  plaintiffs,  the  validity  of 
the  capture,  as  prize,  can  form  no  ingredient  in  deciding  the  issue. 
If,  on  the  contrary,  the  jury  shall  think  Mr.  Bingham  acted  as  a  pub- 
lic agent,  their  verdict  must  be  in  his  favor,  as  he  was  bound  to  keep 
the  property  for  the  real  owners ;  and  the  captors  can  never  show 
that  they  are  the  real  owners  until  the  vessel  and  cargo  have  been 
condemned  as  prize  by  a  competent  tribunal.  The  captors  may  then 
jNTOceed  against  Mr.  Bingham  in  a  court  of  admiralty,  whose  decree 
of  condenmation,  operating  against  all  the  world,  would  entitle  the 
captors  to  receive  the  money,  and  justify  Mr.  Bingham  or  congress 
in  paying  it. 

Wilson,  J.  In  several  instances  I  concur  in  the  sentiments  that 
have  been  delivered  by  the  judges  who  have  preceded  me ; 
[  *42  ]  but  I  think  it  is  unnecessary  to  specify  the  particulars,  *or 
to  amplify  the  reasons,  since  I  continue  clearly  in  my  opinion 
on  the  point,  which  was  separately  argued,  that  this  cause  is  .exdu- 
sively  of  admiralty  jurisdiction. .  On  that  ground  I  choose  entirely  to 
rest  the  judgment  that  I  give,  but  it  leads  inevitably,  also,  to  another 
conclusion,  that  the  court  not  having  jurisdiction,  a  venire  facias  de 
novo^  which,  in  effect  direds  the  exercise  of  jurisdiction,  ought  not  to 
issue.  I  am,  therefore,  for  pronouncing  simply  a  judgment  of  re- 
versal 

Patbrson,  J.  I  cannot  agree  to  send  a  venire  facias  de  novo  to 
a  court,  which,  in  my  opinion,  has  no  jurisdiction  to  try  or  to  decide 
the  cause. 
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Gushing,  J.  I  shall  give  no  opinion  upon  the  question  of  affirm- 
ing or  reversing  the  judgment  of  the  court  below.  My  brethren 
think  there  is  error  in  the  proceedings,  and  they  are  right  to  rectify  it. 
On  the  question,  however,  of  awarding  a  venire  facias  de  novoj  I 
agree  with  Judge  Iredell.  But  as  the  court  are  equally  divided,  the 
writ  cannot  issue. 

Judgment  reversed,  but  no  writ  of  venire  facias  de  novo  was 
awarded. 

4D.  7, 12,22;  1  C.343;  2  C.  9;  8F.  112;  11  P.351;  12P.657  ;  2  H.  9;  6  H.  81. 


The  United  States  t;.  Judge  Lawrence. 

3  D.  42. 

When  a  judge  has  acted  in  his  judicial  capacity  in  refusing  to  issue  a  warrant  because  he 
deemed  the  evidence  insufficient,  a  memdcunuB  cannot  be  granted  to  compel  him  to 
issue  it. 

This  court  has  no  power  to  compel  a  judge  to  decide  according  to  the  dictates  of  any  judg- 
ment but  his  own. 

A  MOTION  was  made  by  the  attorney-general  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue  to  the  district  judge  of  New 
York,  to  compel  him  to  issue  a  warrant  to  apprehend  Captain  Barre, 
commander  of  the  frigate  Le  Perdrix,  belonging-  to  the  French  re- 
public 

The  case  was  this.  Captain  Baire  had  voluntarily  left  his  ship 
and  become  a  resident  of  New  York,  and  the  vice-consul  of  the 
French  republic  had  made  a  demand,  in  writing,  on  the  district  judge 
for  a  warrant  to  arrest  him  as  a  deserter,  by  virtue  of  the  ninth  arti- 
cle of  the  consular  convention  between  the  United  States  and 
France.  The  district  judge  decided  that  no  warrant  could  issue,  until 
the  applicant  should  prove  by  the  register  of  the  ship,  or  the  Bole 
d  Equipage f  that  Captain  Barre  was  in  fact  one  of  the  crew  of  Le 
Perdrix.  The  vice-consul  offered  a  copy  of  this  document,  and  other 
evidence,  but  the  district  judge  held  it  inadmissible  under  the  pard- 
cular  terms  of  the  convention. 

The  minister  of  the  French  republic  having  complained  to  the 
President  of  the  United  States  of  this  refusal  of  the  judge,  the  pre- 
sent motion  was  made  to  satisfy  the  minister  by  obtaining  the  opin- 
ion of  the  supreme  court  thereon.  It  was  elaborately  argued  by 
the  Attorney^  General  in  favor,  and  by  Ingersoll  and  W.  Tilghmun 


84  SUPREME  COURT  OF  THE  UNITED  STATES. 

Fenhallow  v,  Doane's  Administrators.    3  D. 

against  the  motion,  upon  the  construction  of  the  fifth  and  ninth  articles 
of  the  convention,  and  the  power  of  this  court  to  issue  a  mandamus. 

[  *  53  ]      By  the  Court.     We  are  clearly  and  unanimously  of 
opinion,  that    a  mandamus  ought  not  to  issue.      It  is 
evident,  that  the  district  judge  was  acting  in  a  judicial  capacity, 
when  he  determined  that  the  evidence  was  not  sufficient  to  author- 
ize his  issuing  a  warrant  for  apprehending  Captaiti  Barre ;  and,  what- 
ever might  be  the  difference  of  sentiment  entertained  by  this  court, 
we  have  no  power  to  compel  a  judge  to  decide  according 
[  *  54  ]  to  the  dictates  of  any  judgment  but  his  own.     It  is  *  unne- 
cessary, however,  to  declare,  or  to  form,  at  this  time,  any 
conclusive  opinion  on  the  question  which  has  been  so  much  agita- 
ted, respecting  the  evidence  required  by  the  ninth  article  of  the  con- 
sular convention. 
The  rule  discharged. 

5F.  190;  UP.  599. 


Penhallow  et  aL  v.  Doane's  Administrators. 

s  D.  54. 

Daring  the  war  of  the  reyolation  congress  had  power  to  appoint  commissioners  of  appeal 
and  to  constitute  an  appellate  coart  for  the  final  decision  of  prize  causes. 

In  a  prize  cause,  an  appeal  having  been  taken  from  the  decision  of  the  highest  court  of  the 
State  of  New  Hampshire,  to  congress,  and  having  been  referred  to  the  commissioners  of 
appeal,  and  subsequently  heard  and  adjudicated  bj  the  court  of  appeals,  it  was  held  that 
its  decree  was  coram  judice,  and  binding. 

This  decree  not  having  been  executed,  the  district  court  of  the  United  States  for  New  Hamp- 
shire had  jurisdiction  of  a  libel  to  enforce  it 

The  death  o(  one  of  the  parties  to  the  decree  did  not  affect  the  right  to  have  the  decree  exe- 
cuted. 

A  prayer  for  general  relief,  allowed  a  recovery  of  damages  for  not  executing  the  original 
decree. 

This  was  a  writ  of  error,  directed  to  the  circuit  court  for  the  dis- 
trict of  New  Hampshire.  The  case  wus  argued  &om  the  6th  to  the 
17th  of  February ;  the  attorney-general  of  the  United  States  (Brad- 
ford) and  h^ersollj  being  counsel  for  the  plaintiffs  in  errror ;  and 
Dexter^  Tilghman  and  Lewis^  being  counsel  for  the  defendants  in 
error. 

The  case  was  reduced  to  a  historical  narrative  by  Judge  Pater- 
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SON,  in  delivering  his  opinion,  an  abridgment  of  which  is  deemed 
sufficient  to  exhibit  the  facts  on  which  the  decision  was  made. 

In  March,  1776,  congress  resolved  that  the  inhabitants  of  these 
colonies  be  permitted  to  fit  out  armed  vessels  to  cruise  on  the  enemies 
of  the  United  Colonies,  and  in  April  following  settled  the  form  of  a 
commission. 

On  the  3d  of  July,  1776,  the  State  of  New  Hampshire  passed  an 
act  for  the  trial  of  prize  cases,  by  courts  of  the  State,  but  in  pur- 
suance of  the  advice  theretofore  given  by  congress,  an  appeal  to  con- 
gress was  allowed  from  the  decree  of  the  maritime  court,  and  another 
appeal  to  the  superior  court,  but  no  appeal  from  the  latter  to  congress. 
In  January,  1777,  congress  resolved  that  a  standing  committee,  to 
consist  of  five  members,  be  appointed  to  hear  and  determine  upon 
appeals  in  the  admiralty.  In  October,  1777,  the  armed  brigantine 
Mc  Clary,  under  a  commission  firom  congress,  commanded  and  owned 
by  citizens  of  New  Hampshire,  captured  the  Susanna,  and  she  was 
libelled  as  prize  by  the  owners  and  George  Wentworth,  agent  of  the 
captors,  and  having  been  claimed  by  EUsha  Doane  and  others,  citi- 
zens of  Massachusetts,  trials  were  had  in  the  maritime  court  of  New 
Hampshire,  and  on  appeal  in  the  superior  court  of  New  Hampshire, 
and  the  Susanna  and  her  cargo  condemned  as  lawful  prize.  The 
claimants  in  due  season  claimed  an  appeal  to  congress,  offered  se- 
curity to  prosecute  it,  and  lodged  their  appeal  with  the  secretary  of 
congress  within  the  time  prescribed  by  the  act  of  New  Hampshire. 
The  commissioners  of  appeals  decided  that  they  had  jurisdiction,  but 
before  the  cause  was  heard,  congress  established  ^  the  court  of  appeals 
in  cases  of  capture,"  under  the  articles  of  confederation,  bearing  date 
July  9th,  1778,  and  finally  ratified  by  all  the  States  on  the  1st  of 
Msurch,  1781,  and  to  this  court  this  appeal  and  all  similar  business 
pending  before  congress  was  transferred,  and  this  appeal  was  heard 
by  this  court  of  appeals,  the  sentence  of  the  court  below  reversed, 
and  the  property  ordered  to  be  restored.  Here  the  cause  rested  until 
after  the  adoption  of  the  constitution  of  the  United  States,  and  the 
organization  of  its  judiciary,  when  the  representatives  of  one  of  the 
claimants  filed  a  libel  in  the  district  court  of  the  United  States  for 
New  Hampshire,  against  the  owners  of  the  McClary,  and  Wentworth, 
the  agent  of  the  captors.  The  libel  set  forth  that  the  property,  and 
the  moneys  arising  from  its  sales,  came  to  the  possession  of  Joshua 
and  Greorge  "Wentworth,  and  gave  a  history  of  the  previous  proceed- 
ings, and  prayed  process  to  compel  the  respondents  to  show  cause 
why  the  decree  of  the  court  of  appeals  should  not  be  carried  into 
effect,  and  that  right  and  justice  may  be  done,  and  that  they  may 
have  damages  for  tiie  capture. 

VOL.   I.  8 
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The  respondents,  protesting  they  never  were  the  owners  of  the 
McClary,  and  that  they  have  none  of  the  effects  of  the  Susanna,  or 
her  cargo,  in  their  possession,  say,  that  the  Sosanna  was  in  the 
possession  of  the  marshal,  was  sold,  and  the  proceeds  distributed 
pursuant  to  the  decree  of  the  superior  court  of  New  Hampshire,  and 
deny  the  jurisdiction  of  any  court  to  disturb  that  decree,  and  also 
deny  the  jurisdiction  of  the  district  court  to  carry  into  execution  the 
decree  of  the  court  of  appeals. 

[  •  79  ]  •  Paterson,  J.  This  cause  has  been  much  obscured  by 
the  irregularity  of  the  pleadings,  which  present  a  medley 
of  procedure,  partly  according  to  the  common,  and  partly  according 
to  the  civil  law.  We  must  endeavor  to  extract  a  state  of  the  case 
from  the  record,  documents,  arid  acts  which  have  been  exhibited 

[Here  the  judge  delivered  the  historical  narrative  of  the  cause,  with 
an  abridgment  of  which  this  report  is  introduced,  and  then  proceeded 
as  follows.] 

I  have  been  particular  in  stating  the  case,  and  giving  an  his- 
torical narrative  of  the  transaction  in  order  that  the  grounds  of 
decision  may  be  fully  understood*  The  pleadings  consist  of  a 
heap  of  materials  thrown  together  in  an  irregular  manner,  and  if 
examined  by  the  strict  rules  of  common  law,  cannot  stand  the  test 
of  legal  criticism.  We  are,  however,  to  view  the  proceedings  as 
before  a  court  of  admiralty,  which  is  not  governed  by  the  rigid  prin- 
ciples of  common  law.  Order  and  systematic  arrangement  are  no 
small  beauties  in  juridical  proceedings ;  and  whatever  may  be  said  to 
the  contrary,  it  will,  on  fair  investigation,  appear  that  good  pleading 
is  founded  on  sound  logic  and  good  sense. 

In  the  discussion  of  the  cause,  several  questions  have  been  agi- 
tated, some  of  which,  involving  constitutional  points,  are  of  great 
importance. 

The  jurisdiction  of  the  commissioners  of  appeals  has  been  ques- 
tioned. 
[  •  80  ]       •  The  jurisdiction  of  the  court  of  appeals  has  been  ques- 
tioned. 

These  jurisdictions  turning  on  the  competency  of  congress,  it  has 
been  questioned,  whether  that  body  had  authority  to  institute  such 
tribunals. 

And,  lastly,  the  jurisdiction  of  the  district  court  of  New  Hampshire 
has  been  questioned.  In  every  step  we  take,  the  point  of  jurisdiction 
meets  us. 

L  The  question  first  in  order  is,  whether  the  commissioners  of 
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appeals  had  jurisdiction,  or  in  other  words,  whether  congress,  before 
the  ratification  of  the  articles  of  confederation,  had  authority  to  insti- 
tute  such  a  tribunal,  with  appellate  jurisdiction  in  cases  of  prize  ? 

Much  has  been  said  respecting  the  powers  of  congress.  On  this 
part  of  the  subject  the  counsel  on  botii  sides  displayed  great  inge- 
nuity and  erudition,  and  that  too  in  a  style  of  eloquence  equal  to 
the  magnitude  of  the  question.  The  powers  of  congress  were  revo« 
lutionaiy  in  their  nature,  arising  out  of  events  adequate  to  every 
national  emergency,  and  co-extensive  with  the  object  to  be  attained. 
Congress  was  the  general,  supreme,  and  controlling  council  of  the 
nation,  the  centre  of  union,  the  centre  of  force,  and  the  sun  of  the 
political  system.  To  determine  what  their  powers  were,  we  must 
inquire  what  powers  they  exercised.  Congress  raised  armies,  fitted 
out  a  navy,  and  prescribed  rules  for  their  government ;  congress  con- 
ducted all  military  operations  both  by  land  and  sea ;  congress  emitted 
bills  of  credit,  received  and  sent  ambassadors,  and  made  treaties ; 
congress  commissioned  privateers  to  cruise  against  the  enemy, 
directed  what  vessels  should  be  liable  to  capture,  and  prescribed 
roles  for  the  distribution  of  prizes.  These  high  acts  of  sovereignty 
were  submitted  to,  acquiesced  in,  and  approved  of  by  the  people  of 
America*.  In  congress  were  vested,  because  by  congress  were  exer- 
cised with  the  approbation  of  the  people,  the  rights  and  powers  of 
war  and  peace.  In  every  government,  whether  it  consists  of  many 
States  or  6f  a  few,  or  whether  it  be  of  a  federal  or  consolidated 
nature,  there  must  be  a  supreme  power  or  will ;  the  rights  of 
war  and  peace  are  component  parts  of  this  supremacy,  and  inci- 
dental thereto  is  the  question  of  prize.  The  question  of  prize  grows 
out  of  the  nature  of  the  thing.  If  it  be  asked  in  whom,  during  our 
revolutionary  war,  was  lodged,  and  by  whom  was  exercised  this  su- 
preme authority,  no  one  will  hesitate  for  an  answer.  It  was  lodged  in 
and  exercised  by  congress ;  it  was  there  or  nowhere ;  the  States  indi- 
vidually did  not,  and  with  safety  could  not,  exercise  it  Disastrous 
would  have  been  the  issue  of  the  contest,  if  the  States  separately  had 
exercised  the  powers  of  war.  For  in  such  case  there  would 
have  been  as  many  *  supreme  wills  as  there  were  States,  and  [  *  81  ] 
as  many  wars  as  there  were  wills.  Happily,  however,  for 
America,  this  was  not  the  case ;  there  was  but  one  war  and  one 
sovereign  wiU  to  conduct  it.  The  danger  being  imminent  and  com- 
mon, it  became  necessary  for  the  people  or  colonies  to  coalesce  and 
act  in  concert,  in  order  to  divert  or  break  the  violence  of  the  gathering 
storm ;  they  accordingly  grew  into  union,  and  formed  one  great  poli- 
tical body,  of  which  congress  was  the  directing  principle  and  souL 
As  to  war  and  peace,  and  their  necessary  incidents,  congress,  by  the 
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nnanimous  voice  of  the  people,  exercised  exclusive  jurisdiction,  and 
stood,  like  Jove,  amidst  the  deities  of  old,  paramount  and  supreme. 
The  truth  is  that  the  States,  individually,  were  not  known  nor  recog- 
nized as  sovereign,  by  foreign  nations,  nor  are  they  now ;  the  States 
collectively,  under  congress,  as  the  connecting  point  or  head,  were 
acknowledged  by  foreign  powers  as  sovereign,  particularly  in  that 
acceptation  of  the  term  which  is  applicable  to  all  great  national 
concerns,  and  in  the  exercise  of  which  other  sovereigns  would  be 
more  immediately  interested ;  such,  for  instance,  as  the  rights  of  war 
and  peace,  of  making  treaties,  and  sending  and  receiving  ambassa- 
dors. Besides,  everybody  must  be  amenable  to  the  authority  under 
which  he  acts.  If  he  accept  from  congress  a  commission  to  cruise 
against  the  enemy,  he  must  be  responsible  to  them  for  his  conduct 
If^  under  color  of  such  commission,  he  had  violated  the  law  of  nations, 
congress  would  have  been  called  upon  to  make  atonement  and  re- 
dress. The  persons  who  exercise  the  right  or  authority  of  commis- 
sioning privateers,  must,  of  course,  have  the  right  or  authority  of 
examining  into  the  conduct  of  the  officer  acting  under  such  conmiis- 
sion,  and  of  confirming  or  annulling  his  transactions  and  deeds.  In 
the  present  case,  the  captain  of  the  AT  Clary  obtained  his  commission 
from  congress ;  under  that  conmiission  he  cruised  on  the  high  seas 
and  captured  the  Susanna ;  and  for  the  legality  of  that  capture  he 
must  ultimately  be  responsible  to  congress  or  their  constituted  author- 
ity. This  results  from  the  nature  of  the  thing ;  and,  besides,  was 
expressly  stipulated  on  the  part  of  congress.  The  authority  exer- 
cised by  congress,  in  granting  commissions  to  privateers,  was  approved 
and  ratified  by  the  several  colonies  or. states,  because  they  received 
and  filled  up  the  conmiissions  and  bonds,  and  returned  the  latter  to 
congress ;  New  Hampshire  did  so,  as  well  as  the  rest. 

Another  circumstance,  worthy  of  notice,  is  the  conduct  of  New 
Hampshire,  by  her  delegate  in  congress,  in  the  case  of  the  sloop 
Active.  Acts  of  Congress,  6th  March,  1779.  By  this  decision.  New 
Hampshire  concurred  in  binding  the  other  States.    Did  she  not  also 

bind  herself?  Before  the  articles  of  confederation  were  rati- 
[  *  82  ]  fied,  or  even  formed,  a  league  of  some  kind  *  subsisted 

among  the  States ;  and  whether  that  league  originated  in 
compact,  or  a  sort  of  tacit  consent,  resulting  from  their  situation,  the 
exigencies  of  the  times,  and  the  nature  of  the  warfare,  or  from  all 
combined,  is  utterly  immaterial.  The  States,  when  in  congress, 
stood  on  the  floor  of  equality ;  and  until  otherwise  stipulated,  the 
majority  of  them  must  control.  In  such  a  confederacy,  for  a  State 
to  bind  others,  and  not  in  similar  cases  be  bound  herself,  is  a  sole- 
cism.    Still,  however,  it  is  contended,  that  New  Hampshire  was  not 
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bound,  nor  congress  sovereign  as  to  war  and  peace,  and  their  inci- 
dents, because  they  resisted  this  supremacy  in  the  case  of  the 
Susanna.  But  I  am,  notwithstanding,  of  opinion,  that  New  Hamp- 
shire was  bound,  and  congress  supreme,  for  the  reasons  abready  as- 
signed, and  that  she  continued  to  be  bound,  because  she  continued 
in  the  confederacy.  As  long  as  she  continued  to  be  one  of  the  federal 
states,  it  must  have  been  on  equal  terms.  If  she  would  not  submit 
to  the  exercise  of  the  a^t  of  sovereignty,  contended  for  by  congress, 
and  the  other  States,  she  should  have  withdrawn  herself  from  the 
confederacy. 

In  the  resolutions  of  congress  of  thQ  6th  of  March,  1779,  is  con- 
tained a  course  of  reasoning  which,  in  my  opinion,  is  cogent  and 
conclusive.    5  Jour.  Cong.  86,  87,  88,  89,  90. 

"  The  committee,  consisting  of  Mr.  Floyd,  Mr.  Ellery,  and  Mr. 
Burke,  to  whom  was  referred  the  report  of  the  committee  on  appeals 
of  January  19th,  1779,  having,  in  pursuance  of  the  instructions  to 
them  given,  examined  into  the  causes  of  the  refusal  of  the  judge  of 
the  court  of  admiralty  for  the  State  of  Pennsylvania,  to  carry  into 
execution  the  decree  of  the  court  or  committee  of  appeals,  report, 

^^  That  on  a  libel  in  the  court  of  admiralty  for  the  State  of  Penn- 
sylvania, in  the  case  of  the  sloop  Active,  the  jury  found  a  verdict  in 
the  following  words,  namely,  <  one  fourth  of  the  net  proceeds  of  the 
sloop  Active  and  her  cargo  to  the  first  cladmants ;  three  fourths  of  the 
net  proceeds  of  the  said  sloop  and  her  cargo  to  the  libellant  and  the 
second  cladmant,  as  per  agreement  between  them ; '  which  verdict  was 
confirmed  by  the  judge  of  the  court,  and  sentence  passed  thereon. 
From  this  sentence  or  judgment  and  verdict,  an  appeal  was  lodged 
with  the  secretary  of  congress,  and  referred  to  the  committee  appoint- 
ed by  congress,  '  to  hear  and  determine  finally  upon  all  appeals 
brought  to  congress,'  from  the  courts  of  admiralty  of  the  several 
States. 

^  That  the  said  committee,  after  solemn  argument  and  full  hearing 
of  the  parties  by  their  advocates,  and  taking  time  to  consider  thereof, 
proceeded  to  the  publication  of  their  definitive  sentence  or  decree, 
thereby  reversing  the  sentence  of  the  court  of  admiralty, 
making  a  new  decree,  and  ordering  process  to  *  issue  out  [  *  83  ] 
of  the  court  of  admiralty  for  the  State  of  Pennsylvania  to 
carry  this  their  decree  into  execution. 

<^  That  the  judge  of  the  court  of  admiralty  refused  to  carry  into 
execution  the  decree  of  the  said  committee  on  appeals,  and  has 
assigned  as  the  reason  of  his  refusal,  that  an  act  of  the  legislature 
of  the  said  State  has  declared,  that  the  finding  of  a  jury  shall  esta- 
blish the  facts  in  all  trials  in  the  courts  of  admiralty,  without  re* 

8* 
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examination  or  appeal,  and  that  an  appeal  is  permitted  only  from 
the  decree  of  the  judge : 

^  That  having  examined  the  said  act,  which  is  entitled,  <  an  act 
for  establishing  a  coort  of  admiralty,'  passed  at  a  session  which 
commenced  on  the  4th  of  August,  1778,  the  committee  find  the  fol- 
lowing words,  namely^  ^  the  finding  of  a  jury  shall  establish  the  facts, 
without  reexamination,  or  appeal,'  and  in  the  seventh  section  of  the 
same  act  the  foUowing  words,  namely,  '  in  all  cases  of  captures  an 
appeal  from  the  decree  of  the  judge  of  admiralty  of  this  State,  shall 
be  allowed  to  the  continental  congress,  or  such  persoa  or  persons  as 
they  may  from  time  to  time  appoint  for  hearing  and  trying  appeals.' 

<<  That  although  congress,  by  their  resolution  of  November  25th, 
1775,  recommended  it  to  the  several  legislatures,  to  erect  courts  for 
the  purpose  of  determining  concerning  captures,  and  to  provide  that 
all  trials  in  such  cases  be  had  by  a  jury,  yet  it  is  provided,  that  in  all 
cases  an  appeal  shall  be  allowed  to  congress,  or  to  such  person  or 
persons  as  they  shall  appoint  for  the  trial  of  appeals :"  whereupon, 

"  Resolved^  That  congress,  or  such  person  or  persons  as  they  ap- 
point, to  hear  and  determine  appeals  from  the  courts  of  admiralty, 
have  necessarily  the  power  to  examine  as  weU  into  decisions  on  facts 
as  decisions  on  the  law,  and  to  decree  finally  thereon,  and  that  no 
finding  of  a  jury  in  any  court  of  admiralty,  or  court  for  determining 
the  legality  of  captures  on  the  high  seas,  can  or  ought  to  destroy  the 
right  of  appeal,  and  the  reexamination  of  the  facts  reserved  to  con- 
gress: 

"  That  no  act  of  any  one  State  can  or  ought  to  destroy  the  right 
of  appeals  to  congress,  in  the  sense  above  declared : 

'<  That  congress  is,  by  these  United  States,  invested  with  the 
supreme  sovereign  power  of  war  and  peace : 

"  That  the  power  of  executing  the  law  of  nations  is  essential  to 
the  sovereign  supreme  power  of  war  and  peace : 

"  That  the  legality  of  all  captures  on  the  high  seas  must  be  deter- 
mined by  the  law  of  nations : 

<^  That  the  authority  ultimately  and  finally  to  decide  on  all  matters 
and  questions  touching  the  law  of  nations,  does  reside  and  is  vested 

in  the  sovereign  supreme  power  of  war  and  pesjce : 
[  •  84  ]       •  "  That  a  control  by  appeal  is  necessary,  in  order  to  com- 
pel a  just  and  uniform  execution  of  the  law  of  nations : 

"  That  the  said  control  must  extend  as  well  over  the  decisions  of 
juries,  as  judges,  in  courts  for  determining  the  legality  of  captures 
on  the  sea ;  otherwise  the  juries  would  be  possessed  of  the  ultimate 
supreme  power  of  executing  the  law  of  nations  in  all  cases  of  cap- 
tures, and  might,  at  any  time,  exercise  the  same  in  such  manner  as 
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to  prevent  the  possibility  of  being  controlled ;  a  constniction  which 
involves  many  inconveniendes  and  absurdities,  destroys  an  essential 
part  of  the  power  of  war  and  peace  intrasted  to  congress,  and  would 
disable  the  congress  of  the  United  States  from  giving  satisfaction 
to  foreign  nations  complaining  of  a  violation  of  neutralities,  of  trea- 
ties, or  other  breaches  of  the  law  of  nations,  and  would  enable  a 
jury,  in  any  one  State,  to  involve  the  United  States  in  hostilities ;  a 
construction,  which  for  these  and  many  other  reasons,  is  inadmissible : 

^  That  this  power  of  controlling  by  appeal,  the  several  admiralty 
jurisdictions  of  the  States,  has  hitherto  been  exercised  by  congress, 
by  the  medium  of  a  committee  of  their  own  members : 

^  Resolved^  That  the  committee  before  whom  was  determined  the 
appeal  from  the  court  of  admiralty  for  the  State  of  Pennsylvania,  in 
the  case  of  the  sloop  Active,  was  duly  constituted  and  authorized  to 
determine  the  same :  '* 

The  yeas  and  nays  being  taken,  it  appears  that  the  States  of  New 
Hampshire,  Massachusetts  Bay,  Rhode  Island,  Ck)nnecticut,  New 
York,  Maryland,  Virginia,  North  Carolina,  South  Carolina,  and 
Georgia,  voted  unanimously  in  the  affirmative ;  the  State  of  Penn- 
sylvania unanimously  in  the  negative ;  and  Mr.  Witherspoon,  who 
was  alone  from  New  Jersey,  voted  also  in  the  negative. 

The  congress  then  voted  as  follows,  namely, 

"  Resolved^  That  the  said  committee  had  competent  jurisdiction 
to  make  thereon  a  final  decree,  and  therefore  their  decree  ought  to 
be  carried  into  execution." 

The  yeas  and  nays  being  taken  on  this  resolution,  it  appears  that 
New  Hampshire,  Massachusetts  Bay,  Rhode  Island,  Connecticut, 
New  York,  Maryland,  Virginia,  North  Carolina,  South  Carolina, 
and  Georgia,  voted  unanimously  in  the  affirmative;  Pennsylvania 
unanimously  in  the  negative ;  and  Mr.  Witherspoon,  who  was  alone 
from  New  Jersey,  voted  on  this  occasion  in  the  affirmative. 

The  congress  then  resolved  as  follows,  namely, 

^  Resolved^  That  the  general  assembly  of  the  State  of  Penn- 
sylvania be  requested  to  appoint  a  committee,  to  confer  with  a 
committee  of  congress,  on  the  subject  of  the  proceedings 
*  relative  to  the  sloop  Active,  and  the  objections  made  to  [  *85  ] 
the  execution  of  the  decree  of  the  committee  on  appeals, 
to  the  end  that  proper  measures  may  be  adopted  for  removing  the 
said  obstacles ;  and  that  a  committee  of  three  be  appointed  to  hold 
the  said  conference  with  the  committee  of  the  general  assembly  of 
Pennsylvania : 

"  The  members  chosen,  Mr.  Paca,  Mr.  Burke,  and  Mr.  R.  H.  Lee." 

I  shall  close  this  head  of  discourse  with  observing,  that  it  is  with 
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diffidence  I  have  ventured  to  give  an  opinion  on  a  question  so  novel 
and  intricate,  and  respecting  which,  men,  eminent  for  their  talents, 
their  literary  attainments,  and  skill  in  jurisprudence,  have  been 
divided  in  sentiment  The  opinion',  however,  which  has  been  given, 
is  the  result  of  conviction ;  if  wrong,  it  is  the  error  of  the  head,  and 
as  such  will  carry  its  apology  with  it 

IL  Whether,  after  the  articles  of  confederation  were  ratified,  the 
court  of  appeals  had  jurisdiction  of  the  subject-matter  ? 

However  problematical  the  opinion  which  has  been  delivered  on 
the  preceding  point  may  be,  I  apprehend  that  little  doubt  or  difficulty 
can  arise  on  the  present  question.  By  the  ninth  article  of  the  Con- 
federation, the  United  States,  in  congress  assembled,  are  vested, 
among  other  things,  with  the  sole  and  exclusive  power  of  establish- 
ing rules  for  deciding,  in  all  cases,  what  captures  on  land  or  water 
shall  be  legal,  and  in  what  manner  prizes  taken  by  land  or  naval 
forces  in  the  service  of  the  United  States,  shall  be  divided  or  appro- 
priated ;  of  granting  letters  of  marque  and  reprisal  in  times  of  peace ; 
appointing  courts  for  the  trial  of  piracies  and  felonies  committed  on 
the  high  seas,  and  establishing  courts  for  receiving  and  determining, 
finally,  appeals  in  all  cases  of  captures. 

The  court  of  appeals,  in  September,  1783,  decided  upon  the  point 
of  jurisdiction  either  directly,  or  incidentally ;  for,  after  a  full  hearing, 
they  decreed  that  the  sentences  passed  by  the  superior  and  inferior 
courts  of  New  Hampshire  should  be  reversed  and  annulled,  and  the 
property  be  restored.  This  decree  being  made  by  a  court,  constitu- 
tionally established,  of  competent  authority,  a,nd  the  highest  jurisdic- 
tion, is  conclusive  and  finaL  It  cannot  be  opened  and  investigated; 
for  neither  this  court  nor  any  other  can,  in  a  collateral  way,  review 
the  proceedings  of  a  tribunal  which  had  jurisdiction  of  the  subject- 
matter.  The  court  of  appeals  was  competent  to  the  decision ;  they 
have  adjudicated  as  well  on  the  jurisdiction  as  the  merits  of  the 
cause,  and  we  must  suppose  that  they  have  acted  properly.  This 
also  is  an  answer  as  to  irregularities,  if  any  there  were, 
[  •SG  ]  which  may  have  taken  place  in  the  proceedings  •before 
the  court  of  appeals,  or  in  the  mode  of  removing  the  cause 
before  them.  This  court  cannot  take  notice  of  irregularities  in  the 
proceedings,  or  error  in  the  decision  of  the  court  of  appeals.  The 
question  is  at  rest ;  it  ought  not  to  be  again  disturbed. 

IIL  Whether  the  district  court  of  New  Hampshire  had  jurisdic- 
tion ;  or,  in  other  words,  whether  the  libel  exhibited  before  that  court, 
was  the  proper  remedy  or  mode  of  carrying  into  execution,  either 
specifically  or  by  way  of  damages,  the  decree  of  the  court  of  ap- 
peals? 
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On  this  point  I  entertain  no  doubts.  Recurrence  to  facts  will 
answer  the  question.  The  existence  of  the  court  of  appeals  termi- 
nated with  the  old  government ;  this  also  was  the  case  with  the  sub- 
ordinate court  of  admiralty  in  the  State  of  New  Hampshire.  The 
property  was  not  restored  to  the  Ubellants,  nor  were  they  compen- 
sated in  damages ;  of  course  the  decree  in  their  favor  remains  unsat- 
isfied. They  had  no  remedy  at  common  law;  they  had  none  in 
equity ;  the  only  forum  competent  to  give  redress  is  the  district  court 
of  New  Hampshire,  because  it  has  admiralty  jurisdiction.  There 
they  applied,  and,  in  my  opinion,  with  great  propriety. 

Judges  may  die,  and  courts  be  at  an  end ;  but  justice  still  lives, 
and,  though  she  may  sleep  for  a  while,  will  eventually  awake  and 
must  be  satisfied. 

Having  discussed  the  preliminary  questions  relative  to  jurisdiction, 
we  shall  now  consider  the  proceedings  in  the  circuit  court  of  New 
Hampshire.  And  here  the  first  question  is,  whether  by  the  death  of 
Elisha  Doane,  before  the  judgment  rendered  in  the  court  of  appeals, 
that  judgment  is  not  avoided  ?  The  death  of  Doane  does  not  appeclt 
on  the  record  of  the  proceedings  before  the  court  of  appeals ;  it  is 
in  evidence  from  the  certificate  of  the  judge  of  probates,  which  is 
annexed  to  the  record  transmitted  from  the  circuit  court  of  New 
Hampshire.  Many  answers  have  been  given  to  this  question ;  some 
of  which  are  cogent  as  well  as  plausible.  On  this  subject,  it  will  be 
suflicient  to  observe,  that  admitting  the  death  of  Doane,  and  that  it 
can  be  taken  notice  of  in  this  court,  it  is  unavailing,  because  the 
proceedings  in  a  court  of  admiralty  are  in  rem.  The  sentence 
of  a  court  of  admiralty  or  of  appeal,  in  questions  of  prize,  binds  all 
the  world  as  to  every  thing  contained  in  it,  because  all  the  world 
are  parties  to  it.  The  sentence,  so  far  as  it  goes,  is  conclusive  to  all 
persons. 

The  most  formidable  objections  have  been  levelled  against  the 
damages. 

1.  It  is  said,  that  the  damages  ought  not  to  have  been  given, 
because  they  were  not  prayed.     The  answer  to  this  objec- 
tion •is  satisfactory ;  the  prayer  is  for  general  relief,  and  [  *87  J 
therefore  sufficient.  * 

2.  If  any  damages  ought  to  be  given,  yet  none  ought  to  have 
been  awarded  against  Greorge  Wentworth,  because  he  was  an  agent, 
and  padd  the  money  over  under  the  decree  of  the  court  of  New 
Hampshire. 

If  any  agent  pay  over,  after  notice,  he  pays  wrongfuUy,  and  shall 
not  be  excused.  In  this  case  Greorge  Wentworth  was  a  party  to  the 
suit ;  he  appeared  as  one  of  the  libellants,  and  must  be  liable  to  all 
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the  legal  consequences  resulting  from  such  a  situation.  As  a  party, 
he  was  before  the  court  and  privy  to  the  appeal,  which  was  made  in 
due  season.  The  appeal  did,  from  the  moment  it  was  made,  suspend 
the  execution  of  the  decree,  and  that  whether  it  was  received  or 
not ;  ^  especially  in  cases  like  the  present,  where  Greorge  Wentworth 
was  a  party  to  the  suit  before  the  court,  and  had  notice  of  its  having 
been  tendered  or  made.  In  such  a  predicament,  he  ought  not  to 
have  paid  over ;  but  should  have  awaited  the  ultimate  decision  of 
the  court  of  appeals.  If  he  paid,  it  was  at  his  peril ;  he  took  the 
risk  upon  himself,  and  in  case  of  undue  payment  became  liable. 

It  has  been  said,  that  an  inhibition  should  have  been  issued,  and 
that  without  it  the  appeal  did  not  suspend  the  execution  of  the 
decree.  The  writ  of  inhibition  is  a  proper  and  necessary  writ,  not 
because  it  suspends  the  effect  of  the  decree,  for  that  is  already  done 
by  the  appeal ;  but  because  it  enables  the  court  of  appellate  jurisdic- 
tion, in  case  of  disobedience,  to  punish  the  inferior  court  as  being  in 
contempt.  The  appeal  has  not  this  effect,  because  it  is  the  act  of  the 
party,  and  not  of  the  superior  court. 

A  monition,  it  is  said,  ought  to  have  been  addressed  to  the  appel- 
lees to  enforce  their  appearance  before  the  court  of  appellate  juris- 
diction. The  answer  is,  that  George  Wentworth,  as  well  as  the 
others,  did  appear  both  before  the  court  of  commissioners  and  the 
court  of  appeals.  If  a  defect,  and  inquirable  into  by  this  court,  it  is 
cured  by  appearance. 

In  short,  George  Wentworth  was  a  party  to  the  suit,  present  in 
court,  and  had  notice  of  the  appeaL  If,  in  such  a  situation,  he 
undertook  to  distribute  the  proceeds,  it  was  at  his  own  risk :  and  in 
case  of  reversal,  he  made  himself  liable. 

I  have  doubts  how  far  the  court  below  could  inquire  into  the  ques- 
tion of  agency  and  payment  over,  especially  as  the  payment  is  said 
to  have  been  made  previously  to  the  argument  before  the  court  of 
appeals,  or  even  the  court  of  commissioners.  The  decree  is  for  resto- 
ration. If  the  court  of  appeals  had  issued  process  to  carry 
[  •SS  ]  their  definitive  sentence  into  effect,  or  •had  directed  the 
maritime  courts  of  New  Hampshire  to  have  done  so,  would 
it,  in  the  instance  of  George  Wentworth,  have  been  a  legal  justifica- 
tion to  have  said,  that  he  had  delivered  the  property,  or  paid  its 
proceeds  to  the  captors  ?  Besides,  whatever  could  have  been  brought 
forward,  by  way  of  defence,  in  the  court  of  appeals,  ought  there  to 
have  been  urged  and  relied  upon ;  and  if  the  party  has  omitted  to 
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do  SO,  he  has  slipped  his  opportunity,  and  is  precluded  from  taking 
advantage  thereof  in  future. 

I  know  that  a  distinction  is  made  between  foreign  and  domestic 
judgments ;  that  the  latter  are  conclusive,  whereas  the  former  are 
liable  to  investigation.  Be  it  so.  But  is  the  principle  upon  which 
this  distinction  is  founded  applicable  to  decrees  on  questions  of 
prize  in  the  highest  court  of  admiralty,  which,  in  such  cases,  is  guided 
by  the  law  of  nations,  and  not  municipal  regulations  ?  If  it  is,  it 
must  be  under  very  special  circumstances. 

8.  It  is  objected,  that  the  damages  awarded  are  joint;  whereas 
they  ought  to  have  been  several  This  objection  is  a  sound  one. 
But  as  the  facts  are  spread  on  the  record,  it  is  in  the  power  of  the 
court  to  sever  the  damages,  and  so  to  apportion  them  as  to  effectuate 
substantial  justice.  The  damages  should  have  pursued  and  been 
admeasured  by  the  original  decree,  which  directed  that  one  moiety 
of  the  proceeds  should  be  paid  to  the  owners,  and  the  other  to  the 
captors.  George  Wentworth  received  a  moiety  only;  he  is  liable 
for  that,  and  no  more. 

4.  Another  objection  is,  that  interest  has  been  calculated  from  a 
wrong  period,  to  wit,  from,  the  2d  October,  1778;  and  therefore  the 
decree  of  the  circuit  court  is  erroneous. 

The  court  of  appeals  pronounced  their  definitive  sentence  in  Sep- 
tember, 1783 ;  by  which  the  judgments  of  the  inferior  and  superior 
courts  of  New  Hampshire  were  reversed,  and  restoration  decreed ; 
they  also  directed  that  the  parties  should  pay  their  own  costs.  I 
am  of  opinion  that  interest  should  have  been  computed  from  the 
day  on  which  the.  definitive  sentence  of  the  court  of  appeals  was 
pronounced.  Of  this  there  can  be  no  doubt  with  respect  to  John 
Penhallow  and  the  owners.  Some  doubts,  however,  have  been 
entertained  on  this  point  with  regard  to  George  Wentworth.  But 
for  the  reasons  which  have  been  assigned,  he  must  be  considered  in 
the  same  situation  as  the  others. 

Arguments,  deducible  firom  the  hardship  of  the  case,  have  been 
advanced  and  insisted  upon.  It  is  hard  that  Greorge  Wentworth, 
who  was  an  agent,  should  be  made  personally  responsible.  It  is 
cruel  that  George  Wentworth  should  be  cut  down  by  the  collision 
of  conflicting  jurisdictions.  But  motives  of  commisera- 
tion, from  whatever  source  they  flow,  must  not  •mingle  [  *89  ] 
in  the  administration  of  justice.  Judges,  in  the  exercise  of 
their  functions,  have  frequent  occasions  to  exclaim,  ^^  durum,  vakle 
durum,  sed  sic  lex  est^ 
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To  conclude,  the  sum  of JC5,895  14  10 

appears,  on  the  record,  to  be  the  aggregate  value  of 
the  Susanna,  her  cargo,  dec. 

On  this  sum  interest  should  be  calculated  from  17th 
September,  1783,  till  24th  October,  1794,  which  will 
amount  to 3,920  13    4 


Making  in  the  whole je9,816    8    2 

Equal  to  32,721  dollars  and  36  cents.  The  one  moiety  whereof 
being  16,360  dollars  and  68  cents,  I  am  of  opinion,  should  be  paid  by 
John  Penhallow  and  the  owners,  and  the  other  moiety  by  Gteorge 
Wentworth.  The  costs  in  the  courts  below  should  be  divided  in  the 
same  manner. 

I  am  also  of  opinion,  that  the  parties  should  bear  their  respective 
costs,  which  have  arisen  on  the  prosecution  of  the  appeal  in  this 
court. 

Iredell,  J.  This  case,  which  is  of  so  much  novelty  and  import- 
ance, has  been  argued  at  the  bar  with  very  great  ability  on  both 
sides.  I  have  listened  with  the  most  respectful  attention  to  every 
thing  that  has  been  said  upon  it,  and  the  opinion,  which  I  am  now 
to  deliver,  is  the  result  of  the  best  consideration  which  I  have  been 
able  to  bestow  on  the  subject. 

The  order  in  which  it  has  appeared  to  me  most  convenient  to 
arrange  the  different  heads  of  inquiry,  is  as  follows : 

1.  Whether  either  of  the  decrees  of  June,  1779,  or  September, 
1783,  was  originally  valid  ? 

2.  If  either  of  them  weis  so,  whether  it  was  a  decree  which  the 
district  court  of  New  Hampshire,  or  the  circuit  court  of  New  Hamp- 
shire, acting  specially  in  this  cause  for  the  legal  reason  alledged,  had 
authority  to  enforce,  either  by  decreeing  a  specific  execution,  or 
awarding  damages  for  a  non-performance  of  it. 

3.  Whether,  if  the  district  or  circuit  court  had  such  an  authority,  it 
has  been  executed  properly  in  this  instance,  under  all  the  circum- 
stances of  the  case  ? 

4.  Whether,  in  case  the  libellants  were  entitled  to  a  decree  in  their 
favor,  but  it  shall  appear  that  the  decree  has  been  erroneous  in  re- 
spect to  the  relief  given,  either  in  the  whole  or  in  part,  this  court  can 
rectify  the  decree,  or  order  it  to  be  rectified  by  tiie  court  below,  or 
must  affirm  or  reverse  in  the  whole  ? 

Under  the  first  head  it  will  be  proper  previously  to  consider 
if  either  of  the  decrees  was  final  and  conclusive,  because  if  that 
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point  should  be  decided  in  the  affirmative,  it  will  render 
•  unnecessary  a  decision  of  many  important  questions  that  [  *  90  J 
otherwise  arise  in  this  cause.  This  previous  point,  however, 
cannot  be  decided  on  satisfactory  principles,  without  in  some  mea- 
sure tracing  the  origin  of  the  general  powers  of  congress  from  the 
time  of  the  earliest  exercise  of  their  authority  to  the  period  when 
definite  and  express  powers  were  solemnly  and  formally  given  to 
them  by  the  articles  of  confederation.  I  shall  therefore  make  a  few 
preliminary  observations  on  this  subject,  though  I  by  no  means 
think  it  material  to  go  into  a  full  detaiL 

Under  the  British  government,  and  before  the  opposition  to  the 
measures  of  the  parliament  of  Great  Britain  became  necessary,  each 
province  in  America  composed,  as  I  conceive,  a  body  politic,  and  the 
several  provinces  were  no  otherwise  connected  with  each  other  than 
as  being  subject  to  the  same  common  sovereign.  Each  province 
had  a  distinct  legislature,  a  distinct  executive  subordinate  to  the 
king,  a  distinct  judiciary,  and  in  particular  the  claim  as  to  taxation, 
which  began  the  contest,  extended  to  a  separate  claim  of  each  pro« 
vince  to  raise  taxes  within  itself;  no  power  then  existed  or  was 
claimed,  for  any  joint  authority  on  behalf  of  all  the  provinces,  to  tax 
the  whole.  There  were  some  disputes  as  to  boundaries,  whether 
certain  lands  were  within  the  bounds  of  one  province  or  another,,  but 
nobody  denied  that  where  the  boundeuries  of  any  one  province  could 
be  ascertained,  all  the  permanent  inhabitants  within  those  boundaries 
were  members  of  the  body  politic,  and  subject  to  all  the  laws  of  it. 
When  acts  were  passed  by  the  parliament  of  Great  Britain  which 
were  thought  unconstitutional  and  unjust,  and  when  every  hope  of 
redress  by  separate  applications  appeared  desperate,  then  was  con- 
ceived the  noble  idea  which  laid  the  foundation  of  the  present  inde- 
pendence and  happiness  of  this  country,  (though  independence  was 
not  then  in  contemplation)  of  forming  a  common  council  to  consult 
for  the  common  welfare  of  the  whole,  so  far  as  an  opposition  to  the 
measures  of  Great  Britcdn  was  concerned.  In  order  to  compose  this 
common  council  each  province  chose  for  itself,  in  its  own  way,  and 
by  its  own  authority,  without  any  previous  concerted  plan  of  the 
whole,  deputies  to  attend  at  a  general  meeting  to  be  held  in  this 
city.  Some  appointed  by  their  assemblies,  others  by  conventions, 
some  perhaps  in  other  modes,  but  in  whatever  way  the  appointment 
was  made,  it  was  notoriously  done  vdih  the  hearty  consent  and  ap- 
probation of  the  great  body  of  the  people  in  each  province,  and  there- 
fore the  appointment  was  unexceptionable  to  all  those  who  thought 
the  opposition  just,  and  a  union  of  the  whole  in  the  measures  of  op- 
position necessary.    Each  province  even  appointed  as  many  or  as 

VOL.  I.  9 
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few  deputies  as  it  pleased,  at  its  own  discretion,  which  was  not 
objected  to,  because  the  members  of  congress  did  not 
[  •  91  ]  •vote  individually,  but  the  votes  given  in  congress  were  by- 
provinces,  as  they  afterwards  were  subsequent  to  the  de- 
claration of  independence,  and  until  the  present  constitution  of  the 
United  States  was  formed  by  States. 

The  powers  of*  congress  at  first  were  indeed  little  more  than  advi- 
sory ;  but  in  proportion  as  the  danger  increased  their  powers  were 
gradually  enlarged,  either  by  express  grant,  or  by  implication  arising 
from  a  kind  of  indefinite  authority  suited  to  the  unknown  exigencies 
that  might  arise.     That  an  undefined  authority  is  dangerous,  and 
ought  to  be  intrusted  as  cautiously  as  possible,  every  man  must 
admit,  and  none  could  take  more  pains  than  congress  for  a  long  time 
did,  to  get  their  authority  regularly  defined  by  a  ratification  of  the 
articles  of  confederation.     But,  that  previously  thereto  they  did  exer- 
cise, with  the  acquiescence  of  the  States,  high  powers  of  what  I 
may  perhaps  with  propriety,  for  distinction,  call  external  sovereignty, 
is  unquestionable.     Among  numerous  instances  that  might  be  given 
of  this,  (and  which  were  recited  very  minutely  at  the  bar,)  were  the 
treaties  of  France,  in  1778,  which  no  friend  to  his  country  at  the 
time  questioned,  in  point  of  authority,  nor  has  been  capable  of  reflect- 
ing upon  since  without  gratitude  and  satisfaction.    Whether,  among 
these  powers  comprehended  within  their  general  authority,  was  that 
of  instituting  courts  for  the  trial  of  all  prize  causes,  was  a  great  and 
awful  question ;  a  question  that  demanded  deep  consideration,  and 
not  perhaps  susceptible  of  an  easy  decision.     That  in  point  of  pru- 
dence and  propriety  it  was  a  power  most  fit  for  congress  to  exercise, 
I  have  no  doubt.    I  think  all  prize  causes  whatsoever  ought  to  belong 
to  the  national  sovereignty.     They  are  to  be  determined  by  the  law 
of  nations.  A  prize  court  is,  in  effect,  a  court  of  all  the  nations  in  the 
world,  because  all  persons  in  every  part  of  the  world  are  concluded 
by  its   sentences   in  cases  clearly  coming  within  its  jurisdiction. 
Even  in  the  case  of  citizen  and  citizen  I  do  not  think  it  a  proper 
subject  for  mere  municipal  regulation,  because,  as  was  observed  at 
the  bar,  a  citizen  may  make  a  colorable  claim  which  the  court  may 
not  be  able  to  detect,  and  yet  a  foreigner  be  fatally  injured  by  it.    In 
case  of  a  bond  fide  claim  it  may  appear  to  be  good  by  the  proofs 
offered  to  the  court,  but  another  person  living  at  a  distance  may  have 
a  superior  claim  which  he  has  no  opportunity  to  exhibit     It  is  true 
a  general  monition  issues,  and  this  is  considered  notice  to  all  the 
world,  but  though  this  be  the  construction  of  the  law  from  the  neces- 
sity of  the  case,  it  would  be  absurd  to  infer  in  fact  that  all  the  world 
had  actual  notice,  and  therefore  no  superior  claimant  to  the  one 
before  the  court  could  possibly  exist    The  court,  therefore,  can  never 
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know  with  certainty  whether  citizens  only  are  interested 
in  the  inquiry.  But  the  words  *  "  citizen  and  citizen  "  in  [  *  92  ] 
this  case  are  very  ill  applied  to  the  parties  in  question,  they 
not  having  been  citizens  of  the  same  State,  the  captors  having  been 
citizens  of  New  Hampshire,  and  the  claimant  a  citizen  of  Massa* 
chusetts  Bay.  It  never  was  considered  that  before  the  actual  signa- 
ture of  the  articles  of  confederation  a  citizen  of  one  State  was  to 
any  one  purpose  a  citizen  of  another.  He  was,  to  all  substantial 
purposes,  as  a  foreigner  to  their  forensic  jurisprudence.  If  rigorous 
law  had  been  enforced,  perhaps  he  might  have  been  deemed  an  alien, 
without  an  express  provision  of  the  State  to  save  him.  And  as  an 
unjust  decision  upon  the  law  of  nations  in  the  case  of  a  foreigner  to 
all  the  States  might,  if  redress  had  not  been  given,  have  ultimately 
led  to  a  foreign  war,  an  unjust  decision  pn  the  same  law  in  one 
State,  to  the  prejudice  of  a  citizen  of  another  State,  might  have  ulti- 
mately led,  if  redress  had  not  been  given,  to  a  civil  war,  an  evil  much 
the  more  dreadful  of  the  two.  I  have  made  these  observations 
merely  as  to  the  propriety  that  this  power  should  have  been  dele- 
gated, and  therefore  to  show  that  if  it  was  assumed,  without  ade- 
quate authority,  it  was  not  an  arbitrary  and  unnatural  assumption 
of  a  power  tt^t  ought  exclusively  to  belong  to  a  single  State ;  but 
by  no  means  with  a  view  to  argue,  that  because  it  was  proper  to  be 
given,  therefore  it  was  actually  given,  a  position  which,  as  it  would 
lead  to  dangerous  and  inadmissible  consequences,  cannot  be  the 
ground  of  a  legitimate  argument. 

Some  of  the  arguments  at  the  bar,  if  pushed  to  an  extremCi  would 
tend  to  establish  that  congress  had  unlimited  power  to  act  at  their 
discretion,  so  far  as  the  purposes  of  the  war  might  require ;  and  it 
was  evcQ  said,  that  the  jus  belli  never  was  in  any  one  of  the  States, 
and  therefore  it  could  not  be  delegated  by  any  State  to  congress.  My 
principles  on  this  subject  are  totally  different  from  those  which  were 
the  foundation  of  this  opinion,  and  as  it  is  a  point  of  no  small 
importance,  and  I  find  on  this  occasion,  as  I  have  formerly  done  on 
others,  considerable  mistakes,  as  I  conceive,  by  very  able  men,  owing 
to  a  misapprehension  of  terms,  I  will  endeaVor  to  state  my  own 
principles  on  the  subject  with  so  much  clearness,  that  whether  my 
opinion  be  right  or  wrong,  it  may  at  least  be  understood  what  the 
opinion  really  is. 

if  congress,  previous  to  the  articles  of  confederation,  possessed  any 
authority,  it  was  an  authority,  as  I  have  shown,  derived  from  the  peo- 
ple of  each  province  in  the  first  instance.  When  the  obnoxious  acts 
of  parliament  passed,  if  the  people  in  each  province  had  chosen  to 
resist  separately,  they  undoubtedly  had  equal  right  to  do  so,  as  to 
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join  in  general  measures  of  resistance  with  the  people  of  the  other 

provinces,  however  unwise  and  destructive  such  a  policy 

[  •  93  ]  might,  and  undoubtedly  *  would  have  been.     If  they  had 

pursued  this  separate  system,  and  afterwards  t}ie  people  of 

each  province  had  resolved  that  such  province  should  be  a  free  and 

independent  State,  the  State  from  that  moment  would  have  become 

possessed  of  all  the  powers  of  soverei^ty,  internal  and  external, 

namely,  the  exclusive  right  of  providing  for  their  own  government, 

and  regulating  their  intercourse  with  foreign  nations,  as  completely 

as  any  one  of  the  ancient  kingdoms  or  republics  of  the  world,  which 

^  never  yet  had  formed  or  thought  of  forming  any  sort  of  federal  union 

C^  whatever.'    A  distinction  was  taken  at  the  bar  between  a  State  and 

'^^        the  people  of  the  State.    It  is  a  distinction  I  am  not  capable  of 

n  Apprehending.    By  a  State  forming  a  republic^  speaking  of  it  as  a 


cP 


^^;idfKf  erson,  I  do  not  mean  the  legislature  of  the  State,  the  execn« 
ti^^d^n^  State,  or  the  judiciary,  but  all  the  citizens  which  compose 
tha^^at^^d  are,  if  I  may  so  express  myself,  integral  parts  of  it; 
all  tocher  {^faxing  a  body  politic.  The  great  distinction  between 
monarcnl^S  ad%<»publics,  at  least  our  republics,  in  general  is,  that  in 
the  former  t^^;nonarch  is  considered  as  the  sovereign,  and  each  indi* 
vidual  of  his  n^jjim  as  subject  to  him,  though  in  some  countries  with 
many  importan£^^]fib^ial  limitations ;  this  I  say  is  generally  the  case, 
for  it  has  not  been  s^^iKrersally.  But  in  a  republic,  all  the  citizens,  as 
such,  are  equal,  and  n(Ccitizen  can  rightfully  exercise  any  authority 
over  another,  but  in  virtue  of  a  power  constitutionally  given  by  the 
whole  community,  and  such  authority  when  exercised  is,  in  effect,  an 
act  of  the  whole  community  which  forms  such  body  politic.  In  such 
governments,  therefore,  the  sovereignty  resides  in  the  great  body  of 
the  people,  but  it  resides  in  them  not  as  so  many  distinct  individuals, 
but  in  their  politic  capacity  only.  Thus  A,  B,  C,  and  D,  citizens  of 
Pennsylvania,  and  as  such,  together  with  all  the  citizens  of  Pennsyl- 
vania,  share  in  the  sovereignty  of  the  State.  Suppose  a  State  to 
consist  exactly  of  the  number  of  100,000  citizens,  and  it  were  prac- 
ticable for  all  of  them  to  assemble  at  one  time  and  in  one  place,  and 
that  99,999  did  actually  assemble,  the  State  would  not  be  in  fact 
assembled.  Why  ?  Because  the  State  in  fact  is  composed  of  all 
the  citizens,  not  of  a  part  only,  however  large  that  part  may  be,  and 
one  is  wanting.  In  the  same  manner  as  ninety-nine  pounds  is  not 
a  hundred,  because  one  pound  is  wanting  to  complete  the  full  sum. 
But  as  such  exactness  in  human  affairs  cannot  take  place,  as  the 
world  would  be  at  an  end,  or  involved  in  universal  massacre  and 
confusion  if  entire  unanimity  from  every  society  was  required ;  as 
the  assembling  in  large  numbers,  if  practicable  as  to  the  actual  meet- 
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ing  of  all  the  citizens^  or  even  a  considerable  part  of  them,  could  be 
productive  of  no  rational  result,  because  there  could  be  no 
general  debate,  no  consultation  of  the  whole,  nor  *  of  conse«  [  *  94  ] 
quence  a  determination  grounded  on  reason  and  reflection, 
and  a  deliberate  view  of  all  the  circumstances  necessary  to  be  taken 
into  consideration,  mankind  have  long  practised,  except  where  spe- 
cial exceptions  have  been  solemnly  adopted,  upon  the  principle  that 
the  majority  shall  bind  the  whole,  and  in  large  countries,  at  least,  that 
representatives  shall  be  chosen  to  act  on  the  part  of  the  whole.  But 
when  they  do  so,  they  decide  for  the  whole,  and  not  for  themselves 
only.  Thus,  when  the  legislature  of  any  State  passes  a  bill  by  a 
majority  competent  to  bind  the  whole,  it  is  an  act  of  the  whole 
assembly,  not  of  the  majority  merely.  So  when  this  court  gives  a 
judgment  by  the  opinion  of  the  majority,  it  is  the  judgment,  in  a 
legal  sense,  of  the  whole  court  So  I  conceive,  when  any  law  is 
passed  in  any  State  in  pursuance  of  constitutional  authority,  it  is  a 
law  of  the  whole  State  acting  in  its  legislative  capacity ;  as  axe .  also 
executive  and  judiciary  acts,  constitutionally  authorised,  acts  of  the 
Mirhole  State  in  its  executive  or  judiciary  capacity,  and  not  the 
personal  acts  alone  of  the  individuals  composing  tho^e  branches  of 
government.  The  same  principles  apply  as  to  legislative,  executive, 
or  judicial  acts  in  the  United  States,  which  are  acts  of  the  people  of 
the  United  States,  in  those  respective  capacities,  as  the  former  are  of 
ibe  people  of  a  single  State.  These  principles  have  long  been  fami- 
liar in  regard  to  the  exercise  of  a  constitutional  power  as  to  treaties. 
These  are  deemed  the  treaties  of  the  two  nations,  not  of  the  persons 
only  whose  authority  was  actuaUy  employed  in  their  formation. 
There  is  not  one  principle  that  I  can  imagine  which  gives  such  an 
effect  as  to  treaties,  that  has  not  such  an  operation  on  any  other  legiti- 
mate act  of  government,  all  powers  being  equally  derived  from  the 
same  fountain,  all  held  equally  in  trust,  and  all,  when  rightfully  exer- 
cised, equally  binding  upon  those  from  whom  the  authority  was  derived. 
I  conclude,  therefore,  that  every  particle  of  authority  which  ori- 
ginally resided  either  in  congress,  or  in  any  branch  of  the  State  govern- 
ments, was  derived  from  the  people  who  were  permanent  inhabitants 
6f  each  province  in  the  first  instance,  and  afterwards  became  citizens 
of  each  State ;  that  this  authority  was  conveyed  by  each  body  poli- 
tic separately,  and  not  by  all  the  people  in  the  several  provinces  or 
States  jointly,  and  of  course,  that  no  authority  could  be  conveyed  to 
the  whole  but  that  which  previously  was  possessed  by  the  several 
parts ;  that  the  distinction  between  a  State  and  the  people  of  a  State 
has,  in  this  respect,  no  foundation,  each  expression  in  substance  mean- 
ing the  same  thing ;  consequently,  that  one  ground  of  argument  at 
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the  bar,  tending  to  show  the  superior  sovereignty  of  congress  in  the 
instance  in  question,  was  not  tenable,  and  therefore  that  upon  that 
ground  the  exercise  of  the  authority  in  question  cannot  be  sup^ 

ported. 
[  *  95  ]      *  I  have  already,  however,  stated  my  opinion,  that  fiom 

the  nature  of  our  political  situation,  it  was  highly  reason- 
able and  proper  that  congress  should  be  possessed  of  such  an  author- 
ty,  and  this  is  a  consideration  of  no  small  weight  to  induce  an  infer- 
ence that  they  actually  possessed  it  when  their  powers  were  so 
indefinite,  and  when  it  seems  to  have  been  the  sense  of  all  the  States 
that  congress  should  possess  all  the  incidents  to  external  sovereignty, 
or,  in  other  words,  the  power  of  war  and  peace,  so  far  as  other  na* 
tions  we^  concerned,  though  the  States  in  some  particulars  differed 
as  to  the*construction  of  the  general  powers  given  for  that  purpose* 
Two  principles  appear  to  me  to  be  dear.  1.  The  authority  was  not 
possessed  by  congress  unless  given  by  all  the  States.  2.  If  once 
given,  no  State  could,  by  any  act  of  its  own,  disavow  and  recall  the 
authority  previously  given  without  withdrawing  from  the  confedera- 
tion. In  the  case  of  the  Active,  ten  States  out  of  twelve  recognized 
the  authority,  New  Hampshire  voting  in  support  of  it.  This  was  in 
1779,  long  after  the  act  of  New  Hampshire  was  passed,  which  has 
given  occasion  to  the  controversy  in  this  cause,  and  in  the  same 
year  when  the  second  act  of  New  Hampshire  was  passed  which 
allowed  an  appeal  to  congress  in  cases,  as  the  act  expressed  it, 
^wherein  any  subject  or  subjects  of  any  foreign  nation  or  State, 
in  amity  with  this  and  the  United  States  of  America,  should, 
in  due  form  of  law,  claim  the  whole  or  any  part  of  the  vessel 
and  cargo  in  dispute."  The  resolution  of  congress  was  dated  the 
6th  March,  1779 ;  the  act  of  New  Hampshire  in  November  following. 
The  vote  of  the  delegates  of  New  Hampshire,  in  the  case  of  the  Ac- 
tive, would  not  indeed  be  equivalent  to  a  clear  grant  of  the  power, 
but  it  is  a  respectable  support  of  the  construction  contended  for  by 
the  defendants  in  error.  It  has  been  properly  observed  that  a 
court  cannot,  by  its  own  decision,  give  itself  jurisdiction  where  it 
had  none  before ;  but  if  courts  are  so  constituted  that  one  is  neces- 
sarily superior  to  another,  the  decision  of  the  superior  must,  to  be 
sure,  prevaiL  This,  perhaps,  is  not  conclusive  as  to  the  court  of 
commissioners,  because  it  cannot  be  decided  whether  it  was  in 
fact  the  superior  court  in  respect  to  New  Hampshire,  without  deed- 
ing whether  it  was  constitutionally  so  in  virtue  of  power  from  all 
the  States.  This  point  it  would  be  now  necessary  for  this  court 
to  decide,  if  it  were  not  for  the  decision  of  the  court  of  appeals  in 
1783,  a  court  of  acknowledged  prize  jurisdiction,  established  in  vir- 
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tue  of  express  authority  from  all  the  States,  New  Hampshire  in- 
duded,  and  made  a  court  in  the  last  resort  as  to  all  prize  causes,  or, 
in  otiier  words,  as  expressed  in  the  article  of  confederation  itself, 
in  all  cases  of  captures.     And  the  decision  of  this  court, 
on  the  subject  of  the  two  contending  jurisdictions,  I  *  con-  [  *  96  ] 
sider  to  be  final  and  conclusive,  for  the  following  reasons : 
*^.  At  the  time  the  decision  was  given,  it  was  the  only  court  of 
final  appellate  jurisdiction  as  to  cases  of  captures  in  the   United 
States.      It  seems  therefore  to  follow  necessarily,  that  upon  all 
» questions  of  capture,  their  decision  should  be  final  and  conclusive, 
as  much  as  the  decision  of  this  court  upon  a  writ  of  error  from 
the  circuit  court,  or  any  other  branch  of  its  jurisdiction  would  be  so. 
2.  To  the  suggestion  at  the  bar,  that  the  court  of  appeals  could 
have  no  retrospect,  several  answers,  I  conceive,  may  be  given. 

1.  It  is  taking  for  granted  the  very  point  in  dispute,  that  this  de- 
daion  was  retrospective.  If  congress  possessed  this  authority  before, 
and  the  articles  of  confederation  amounted  only  to  a  solemn  confirma- 
tion of  it,  it  was  in  no  manner  retrospective.  It  was  in  effect  a  con- 
tinuance of  the  same  court  acting  under  an  express,  instead,  as 
before,  of  acting  under  an  implied  authority,  and  allowing  the  full 
benefit  of  an  appeal  regularly  prayed,  and  rightfully  enforced  by  the 
superior  tribunal,  after  an  imwarranted  disallowance  by  the  inferior. 

2.  Whether  the  article  in  the  confederation  giving  authority  to  this 
court,  as  a  superior  tribunal  in  all  cases  of  capture,  did  authorize 
tiiem  to  receive  appeals  in  cases  circumstanced  like  this,  was  a 
point  for  them  to  decide,  since  it  was  a  question  arising  in  a  case 
of  capture,  of  all  which  cases,  without  any  exception,  they  were  con- 
stituted judges  in  the  last  resort  The  merits  of  their  decision  we 
sorely  cannot  now  inquire  into,  but  their  authority  to  decide,  not 
being  limited,  there  was  no  method,  by  applying  to  any  other  court, 
of  correcting  any  error  they  might  commit,  if  in  reality  they  should 
have  committed  any. 

3-  Whether  their  decision  was  right  or  wrong,  yet  nobody  can  deny 
that  the  jurisdiction  of  the  commissioners  was  at  least  doubtful ;  of 
course  the  court  of  appeals  found  a  case  then  depending  in  the  for- 
mer court  of  the  commissioners,  after  a  preliminary,  but  not  a  final 
determination,  for  such  I  consider  it  to  have  been.  It  was  therefore 
a  cause  then  stib  judice,  and  it  being  a  case  of  capture  and  a  ques- 
tion of  appeal,  no  other  court  on  earth  but  that,  in  my  opinion, 
could  decide  it.  And  no  objection  can  be  urged  in  this  case  against 
the  authority  of  such  a  decision,  or  the  propriety  of  its  being  final, 
but  such  as  may  be  urged  against  all  courts  in  the  last  resort,  with 
respect  to  the  merits  of  whose  decisions  there  may  be  eternal  dis- 
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putes,  but  such  disputes  would  be  productive  of  eternal  war,  if  some 
court  had  not  authority  to  settle  such  questions  for  ever. 

Ij  therefore,  have  not  the  smallest  doubt  that  the  decision 
[  *  97  ]  of  *  the  court  in  1783  was  final  and  conclusive  as  to  the  par« 
ties  to  the  decree.  And  this  point  appears  to  me  so  plain, 
that  I  think  it  useless  to  take  notice  of  any  authorities  quoted  on 
either  side  in  relation  to  it,  none  of  them,  I  conceive,  in  any  mandbr 
contravening  the  conclusive  quality  of  such  decrees  upon  the  prin- 
ciples  I  have  stated,  and  some  of  them  clearly,  and  beyond  all  ques- 
tion, supporting  it 

The  decree  of  September,  1783,  being  by  me  thus  deemed  fiiml 
and  conclusive,  the  next  inquiry  is. 

Whether  it  was  a  decree  which  the  district  court  of  New  Hamp- 
shire, or  the  circuit  court  of  New  Hampshire  acting  specially  in  this 
cause,  for  the  legal  reason  alleged,  had  authority  to  enforce,  either  by 
decreeing  a  specific  execution,  or  awarding  damages  for  a  non-per- 
formance of  it? 

Upon  this  branch  of  the  subject  a  few  words  will  be  sufficient. 
The  district  court,  by  the  act  of  congress,  hath  the  whole  original 
jurisdiction  in  admiralty  and  maritime  causes.  Whatever  doubt 
might  otherwise  have  arisen,  the  decision  of  this  court,  upon  the  writ 
of  error  from  Maryland,  last  February,  (Glass  et  aL  v.  The  Betsey  et 
aL  3  Dal.  6,)  fully  established,  that  this  includes  a  prize  jurisdiction, 
as  well  as  other  eases  of  a  maritime  nature.  I  was  not  present  when 
^e  decision  waa  given ;  had  I  been  so,  I  probably  should  have  con- 
curred in  it,  because  the  words,  ^'  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,"  evidentiy  include  all  maritime  causes,  whether 
peculiarly  of  admiralty  jurisdiction  or  not ;  because  a  question  of 
prize  on  the  high  seas  is  clearly  of  a  maritime  nature,  and  therefore 
the  English  distinction  between  an  instance  (which  is  strictiy  an 
admiralty)  court,  and  a  prize  court,  does  not  apply  to  this  case ;  more 
especially  as  the  district  court  having  as  large  authority  given  to  it 
in  all  maritime  causes  of  a  civil  nature,  as  the  constitution  itself  pre- 
scribes. If  that  court  does  not  possess  such  an  authority,  no  court 
can  be  instituted  with  powers  adequate  to  that  purpose ;  so  that, 
under  the  present  constitution,  there  could  be  no  prize  jurisdiction  at 
all ;  and  the  very  tenure  of  all  the  judges,  which  is  for  good  behavior, 
naturally  excludes  the  idea  of  a  temporary  and  occasional  establish- 
me&t  of  any  courts  whatsoever.  I  mention  these  reasons  not  be- 
cause the  authority  of  the  case  receives  any  additional  sanction  firom 
my  opinion,  but  because  I  was  desirous  to  take  so  favorable  an  op* 
portunity  of  expressing  my  concurrence  in  a  decision  of  so  much 
importance. 
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It  was  dearly  shown  at  the  bar,  that  a  court  of  admiralty  in  one 
nation  can  carry  into  effect  the  determination  of  the  court  of  admi- 
ralty of  another.  A  court  of  prize  being  equally  grounded  on  the 
law  of  nations  as  a  court  of  admiralty,  and  proceeding 
also  as  that  does,  on  the  principles  of  the  civil  law,  *  must,  [  *  98  ] 
in  common  reason,  have  the  same  authority.  I  think  it  was 
rightly  observed  that  the  sentence  consisted,  in  effect,  of  two  parts, 
one  reversing  the  dec^ree,  and  therefore  vesting  a  right  to  a  restitution 
or  a  recovery  in  value  in  the  appellant,  the  other  ordering  a  specific 
restitution.  K  that  specific  redress  is  from  any  cause  rendered  im- 
practicable, those  who  have  unjustly,  and  upon  a  sentence  determined 
to  be  erroneous,  received  the  property  or  its  value  to  their  own  use, 
must  in  justice  be  accountable ;  otherwise  form,  which  ought  only  to 
be  the  handmaid  of  right,  might  prove  its  treacherous  destroyer.  The 
district  court  having  sole  original  authority  in  cases  of  this  kind.' 
must  have  equal  power,  as  to  such  subjects,  with  the  power  possessed 
by  this  court  in  any  case  where  it  has  original  jurisdiction,  with  this 
difference  only,  that  in  the  one  case  a  writ  of  error  is  allowed,  in  the 
Other  not.  The  court  of  appeals,  which  passed  the  final  decree,  hav- 
ing expired,  there  seems  at  least  as  much  reason  for  a  court  of  similar 
jurisdiction  as  to  the  subject-matter  proceeding  to  give  effect  to  its 
decisions,  as  there  can  be  for  a  court  of  admiralty  of  one  nation  giv- 
ing effect  to  the  decision  of  a  court  of  admiralty  of  another,  to  which 
perhaps  it  is  a  perfect  stranger,  and  of  which  it  may  know  little  more 
tiian  that  they  equally  belong  to  the  great  family  of  mankind.  I  am 
therefore  of  opinion  that  the  district  court,  or  the  drcoit  court,  acting 
specially  in  this  instance  on  account  of  the  incapacity  of  the  former, 
as  the  law  empowered  it  to  do,  had  authority  to  enforce  the  decree 
in  question,  by  decreeing  damages  in  lieu  of  a  specific  restitution, 
'which  was  impracticable. 

The  third  question  is  — 

Whether  the  authority  hath  been  exercised  properly  in  this  in- 
stance, under  all  tiie  circumstances  of  the  case? 

The  material  circumstances  to  be  considered,  either  from  facts 
admitted  on  the  face  of  the  record,  or  the  public  proceedings  referred 
to  by  it,  and  of  which  we  are  judicially  to  take  notice,  seem  to  be  as 
follow : 

That  the  brig  IVF  Clary  was  fitted  out,  under  the  authority,  and  pur-* 
snant  to  certain  resolutions  of  congress,  in  consequence  of  whictt  an 
act  of  the  legislature  had  passed,  in  the  State  of  New  Hampshire, 
-which  complied  partially  with  those  resolutions,  but  made  some 
regulations  apparently  intended  as  a  restriction  upon  them,  whatever 
might  be  their  legal  operation ;  that  on  the  30th  October,  1777,  she 
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captured  the  brig  Susanna  and  cargo  on  the  high  seas ;  that  the 
captured  property  was  libelled  in  the  court  maritime  of  New  Hamp- 
shire, erected  by  the  State  law,  on  the  11th  November,  1767 ;  that 
Elisha  Doane,  whose  adminislzators  are  the  defendants  in  error  in 
this  cause,  exhibited  his  claim  on  the  1st  December  follow- 
[  *  99  ]  ing,  and  *  on  the  16th  the  property  was  condemned,  and 
ordered  to  be  distributed  according  to  law;  that  within 
five  days,  the  time  for  praying  sin  appeal  prescribed  by  the  resolutions 
of  congress,  Doane  prayed  an  appeal  to  congress,  which  was  dissal- 
lowed ;  that  he  then  prayed  and  obtained  an  appeal  to  the  superior 
court  of  New  Hampshire,  agreeably  to  the  directions  of  the  State 
law,  which  allowed  of  such  an  appeal  in  cases  of  this  kind,  the  act 
proNiding  for  an  appeal  to  congress,  only  in  case  of  a  capture  by  an 
armed  vessel  fitted  out  at  the  charge  of  the  United  Colonies ;  that 
on  the  first  Tuesday  in  September,  1778,  the  superior  court  adjudged 
the  property  to  be  forfeited,  and  ordered  it  to  be  sold  by  the  sheriff 
at  public  vendue  for  the  use  of  the  libellants ;  and  the  court  further 
oiJered,  <^  that  the  proceeds  thereof,  after  deducting  charges,  should 
be  paid  to  John  Penhallow  and  Jacob  Treadwell,  leigents  for  tbe 
owners,  and  to  George  Wentworth,  agent  for  the  captors,  to  be  by 
the  said  agents  paid  sind  distributed  to  the  persons  mentioned  therein, 
according  to  the  law  of  the  State  in  that  case  made." 

That  an  appeal  from  this  decree  to  congress  was  prayed  within 
five  days,  and  disallowed ;  and  that  afterwards,  in  obedience  to  th& 
decree,  and  in  virtue  of  it,  the  property  was  sold  and  distributed  to 
those  entitled  under  the  decree ;  and  the  proportionate  shares,  upon 
the  supposition  of  a  lawful  capture,  are  admitted  to  have  rightly 
been  one  half  to  the  owners,  and  the  other  half  to  the  officers,  ma^ 
riners,  and  seamen. 

That  an  application  was  afterwards  made  to  the  commissionera 
for  hearing  appeals  under  the  authority  of  congress ;  and  after  due 
notice  to  the  libellants  in  the  original  suit,  who  appeared  and  pleaded 
to  the  jurisdiction,  stating  not  only  the  defect  of  the  authority  of  the 
court  to  sustain  the  appeal  under  any  circumstances,  but  abo  special 
reasons  why  the  appellant  was  not  entitled  to  the  benefit  of  an  appeal 
under  the  circumstances  of  the  case,  namely,  the  appellant's  waiving 
the  benefit  of  his  appeal  to  congress,  by  taking  an  actual  appeal  to 
the  superior  court  of  New  Hampshire ;  that  the  appeal  first  demand- 
ed Vas  not  prosecuted  for  more  than  forty  days ;  and  that,  by  the 
resolution  of  congress,  no  appeal  should  be  had  firom  the  verdict  of  a 
jury,  but  only  the  sentence  of  the  judge.  The  commissioners,  on  the 
26th  June,  1779,  decreed  that  they  had  jurisdiction,  but  declined  any 
further  proceedings  at  that  time  in  the  cause,  for  a  reason  they  allege. 
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That  on  the  13th  September,  1783,  this  case  again  came  before  the 
coturt  of  appeals,  established  nnder  the  articles  of  confederation ; 
which,  after  a  fall  hearing  and  solemn  argument  by  the  advocates  on 
both  sides,  passed  a  definitive  decree  in  these  words,  namely : 
•  "  It  is  hereby  considered,  and  finally  adjudged  and  decreed  [  *  100  ] 
by  this  court,  that  the  sentences  or  decrees  passed  by  the 
inferior  and  superior  courts  of  judicature  for  the  county  of  Rocking- 
ham, in  the  above  cause,  so  far  as  the  same  have  relation  to  the  pro- 
perty specified  in  the  claims  of  Eiisha  Doane,  Isaiah  Doane,  and 
James  Shepherd,  be,  and  the  same  are  hereby  revoked,  reversed,  and 
annulled,  and  that  the  said  property  specified  in  the  said  claims,  be 
restored  to  the  said  claimants  respectively ;  and  it  is  hereby  ordered, 
that  the  parties  to  the  appeal  each  pay  their  own  costs,  which  have 
accrued  in  the  prosecution  of  the  said  appeal  in  this  court" 

In  this  case  considerable  difficulty  has  arisen  from  the  peculiar 
manner  of  pleading,  which  is  said  to  be  warranted  by  local  practice, 
but  which  certainly  has  very  much  contributed  to  embarrass  the 
question  in  the  cause.  There  is  neither  a  complete  demurrer,  nor  I 
conceive  a  regular  issue ;  and  it  may  be  deemed  doubtful,  whether 
\irhat  is  termed  a  plea,  ought  to  be  considered  as  a  plea  or  an  answer. 
I  had,  therefore,  at  first,  strong  doubts  whether  there  was  sufficient 
matter  before  us  to  ground  a  final  decree ;  but  upon  reflection  it 
seems  to  me,  that  as  the  case  has  been  argued,  on  both  sides,  upon  a 
supposition  that  a  final  decree  could  be  made ;  as  there  has  been  no 
application  on  either,  for  the  examination  of  testimony,  but  the  hear- 
ing took  place  without  objection  upon  the  pleadings  as  they  stand, 
and  consequently,  we  can  regard  the  facts  only  as  stated  on  the  re- 
cord ;  as  an  express  consent  that  the  cause  should  be  decided  on  this 
footing,  would  undoubtedly  have  been  binding,  and  the  circumstances 
in  this  case  evidently  prove  an  implied  one ;  I  think  the  pleadings,  as 
they  stand,  will  afford  sufficient  foundation  for  a  decree,  especially 
according  to  those  principles  of  practice  which,  we  are  told,  prevail  in 
the  State  from  which  this  record  comes  —  a  practice  which,  until 
altered,  we  undoubtedly  ought  to  pursue,  when  it  is  not  substantially 
inconsistent  with  justice. 

Several  objections  have  been  offered,  admitting  the  validity  of  the 
final  decree,  in  respect  to  the  authority  of  the  court  upon  the  points  then 
before  them,  which  I  will  consider  in  the  best  manner  in  my  power. 

1.  It  is  objected  that  the  appellant,  Doane,  was  dead  before  the 
final  decision  which  was  given  in  September,  1783,  and  this  it  is 
alleged,  though  not  appearing  on  the  face  of  the  record,  does  appear 
firom  the  letters  of  administration  produced  by  the  libellants,  which 
letters  are  dated  in  February,  1783. 
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Admitting  that  the  courts  are  bound  to  inspect  the  date  of  the 
letters,  and  to  regard  that  date  as  conclusive,  and  to  infer  the  fact 
accordingly  from  it ;  several  answers  have  been  given  to  this  objec- 

tion ;  either  of  which,  if  valid,  is  decisive. 
[  *  101  ]       *  1.  That  the  proceeding  in  question  was  a  proceeding  tit 

rem,  and  upon  such  proceeding  in  civil  law  courts,  the 
death  of  a  party  does  not  abate.  I  incline  to  think  the  law  is  so, 
but  as  my  opinion  is  dear  on  other  points  in  answer  to  the  objec- 
tion, I  avoid  giving  an  opinion  on  this. 

2.  That  admitting  the  decree  for  this  cause  to  be  erroneous,  it  can 
only  be  avoided  by  a  solemn  proceeding  in  the  nature  of  a  proceed- 
ing in  error,  and  cannot  be  inquired  into  in  this  collateral  way. 

Upon  this  point  I  am  dear  that  the  decree  was  not  rendered  abso* 
lutely  void,  but  must  stand  regularly  good  till  reversed  for  this  error, 
if  it  be  one.  So  the  matter  stood  while  the  court  of  appeals  was  in 
being.  If  the  appeUees  could  have  avoided  the  decree  for  this  er- 
ror, they  might  have  applied  to  that  court  to  have  reviewed  its  decree 
upon  this  suggestion.  The  expiration  of  the  court  is  no  reason  why 
the  law  in  this  particular  should  be  considered  as  changed.  It  is 
true,  in  many  cases  where  there  has  been  error  in  a  suit,  and  this  has 
affected  the  right  of  a  person  not  a  party,  this  error  has  been  admit- 
ted to  be  shown  in  a  suit  where  the  point  came  collaterally  in  ques- 
tion. But  it  has  never  been  permitted  to  a  party  who  might  have 
set  aside  the  original  judgment  for  error.  I  speak  now  of  proceed- 
ings at  common  law.  The  same  reason,  I  think,  applies  in  this  case. 
It  does,  indeed,  seem  reasonable,  that  if  one  party  can  proceed  in 
the  district  court  to  enforce  the  decree,  the  other  party  may  to  im- 
peach it.  But  then  this  ought  to  be  done  in  the  same  mode  as  in  Ihe 
other  court,  and  that  for  a  very  substantial  reason.  Because,  when 
that  suggestion  is  the  sole  ground  of  inquiry,  the  other  party  may 
come  prepared  to  show  many  things  to  do  away  its  force.  He  may, 
for  aught  I  know,  be  permitted  to  show  a  mistake  in  the  date  of  the 
letters.  He  may  show  an  actual  knowledge  of  the  fact  by  the  other 
party  previous  to  the  decree,  and  an  acquiescence  in  it  He  may 
possibly  show  that  the  administrators  were  in  fact  before  the  court, 
though  this  does  not  appear  on  the  face  of  the  proceedings.  As  the 
inquiry  in  this  cdse  is  into  a  fact,  perhaps  any  thing  of  this  kind  may 
be  shown,  and  if  so,  there  surely  ought  to  be  an  opportunity  of  do- 
ing it. 

3.  There  seems  great  reason  in  what  was  alleged  at  the  bar,  that 
though  it  might  have  been  competent  for  the  administrators,  had  the 
decree  been  against  Doane,  to  have  shown  this  fact  for  error,  because 
neither  the  principal  nor  they  had  any  opportunity  of  supporting 
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tiieir  right  before  the  court,  when  the  decree  was  given,  the  former 
being  dead,  and  the  latter  not  being  called  upon,  yet  that  it  is  not 
competent  for  the  appellees,  who  were  before  the  court,  were  heard, 
and  cannot  allege,  had  that  been  the  fact,  that  they  had  sustained 
any  prejudice  by  their  being  heard  ex  parte. 

*  It  is  a  rule   at  common   law  (the  reason  applies  in  [  *  102  ] 
equity  and  other  civil  law  cases)  that  if  a  party  can  plead 
a  fact  material  to  his  defence,  and  omits  to  do  it  at  the  proper 
time,  he  can  never  avail  himself  of  it  afterwards. 

They  had  a  day  in  court  to  plead  the  death  of  the  appellant.  If 
they  say  they  did  not  know  of  it,  the  same  might  be  alleged  in  any 
case  at  common  law,  where  we  know  it  vdll  not  avaiL  The  law 
rather  chooses  that  a  party  should  incur  a  risk  of  this  nature  than 
leave  a  door  open  to  endless  litigation  upon  pretences,  the  truth 
of  which  it  is  very  difficult  to  discover. 

4.  This  in  an  error  in  fact,  and  in  my  opinion,  it  was  a  powerful  ar- 
^ment,  that  if  we  cannot  reverse  a  decree  even  of  a  district  or  circuit 
court  for  any  error  in  fact,  we  have  no  groimd  to  set  aside  the 
solemn  and  final  decree  of  a  court  that  has  expired,  for  such  an  error. 
The  argument,  in  my  opinion,  is  altogether  a  fortiori. 

IL  The  death  of  Doane  has  been  alleged  for  another  purpose. 

It  is  said  that  the  decree  is  to  restore  to  Elisha  Doane,  which  was 
impossible,  because  Elisha  Doane  was  not  then  in  being.  Admitting 
that  upon  this  record  we  are  to  take  judicial  notice  that  Doane  was 
4cad  at  the  time  of  pronouncing  the  decree,  in  which  I  am  by  no 
means  clear,  yet  if  this  was  the  real  reason  why  the  plaintiffs  in 
error  had  withheld  the  property  or  its  proceeds,  they  might  themselves 
have  said  so.  They  have  not,  and  as  each  party  generally  makes  the 
best  of  his  own  case,  we  are  to  presume  that  did  not  in  fact  con- 
stitute their  reason.  In  this  case  it  could  be  of  no  avail,  but  at  the 
utmost  to  prevent  the  allowance  of  interest  until  a  demand  actually 
made.  It  never  could  destroy  the  whole  beneficial  effect  of  a  decree 
given  in  rem^  and  when  the  parties  who  make  the  objection  were  in 
court,  and  parties  to  the  very  decree  complained  of.  I  think  nothing 
can  be  more  evident  than  that  if  the  decree  be  not  totally  void,  the 
administrators  are  entitied  to  the  benefit  of  it,  at  least  until  it  is  set 
aside  for  error,  if  there  be  any  error  in  it,  and  such  a  remedy  is  now 
practicable.  It  a  scire  fcunas  was  necessary  before  execution  could 
have  been  obtained  out  of  the  court  which  passed  the  decree,  it  could 
be  for  no  other  reason  than  that  the  other  party  might  have  an  op- 
portunity to  contest  the  validity  of  the  letters,  and  the  existence  of 
the  administration,  if  any  such  objection  could  be  supported.  Such 
an  objection  might  have  been  made  here.    It  has  not  been  made. 

VOL..  I.  10 
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There  is,  therefore,  I  conceive,  no  principle  of  law  or  justice  which 

forbids  giving  effect  to  the  decree  upon  this  ground. 
[  *  103  ]       *  IIL  Another  objection  is,  that  the  cause  was  not  regu- 
larly brought  up  to  the  court  of  appeals,  and  proceeded  on, 
agreeably  to  the  resolutions  of  congress. 

There  does  not  appear  any  ground  for  this  objection  in  point  of 
fact.  But  I  am  clear  that  this  is  a  point  not  now  inquirable  into. 
When  a  court  has  final  and  exclusive  jurisdiction  in  a  case,  and  has 
pronounced  a  solemn  judgment,  every  other  court  must  presume  that 
all  their  previous  proceedings  were  right,  of  which  indeed  they  were 
the  only  competent  judges. 

IV.  It  is  alleged,  damages  were  not  prayed  for  by  the  libel.  It  is 
a  sufficient  answer  that  there  is  a  prayer  for  general  relief.  And  so 
little  do  I  think  of  this  objection,  and  so  much  of  the  duty  of  a  court, 
unaided  by  formal  applications,  where  there  is  a  substantial  one,  that 
I  am  strongly  induced  to  think,  if  a  case  proper  for  a  specific  relief 
was  laid  before  a  civil  law  court,  and  the  direct  contrary  to  the 
proper  relief  was  prayed  for,  yet  the  court  even  in  this  case  would 
be  justified  in  granting  the  relief  that  might  be  properly  afforded,  if 
the  party  who  had  committed  the  mistake  consented  to  it ;  without 
that  indeed  it  might  be  improper,  for  no  court  ought  to  force  a  benefit 
on  a  party  unwilUng  to  receive  it. 

These  objections  being  all  got  over,  which  were  urged  against  any 
relief  whatsoever,  it  is  necessary  to  consider  the  particular  objections 
against  the  relief  actually  afforded.  And  here,  I  think,  very  formi- 
dable objections  occur. 

I  think  the  decree  erroneous  in  these  particulars  : 

1.  In  decreeing  interest  for  the  time  previous  to  the  date  of  the 
decree  in  1783. 

2.  In  granting  full  damages  against  all  the  parties,  without  dis- 
tinguishing between  the  owners  to  whom  one  half  was  distributed, 
and  the  agent  who  received  the  other  half  for  the  benefit  of  the  offi- 
cers, mariners,  and  seamen. 

3.  In  making  Oeorge  Wentworth,  the  agent,  personally  liable  ibr 
any  part 

1.  As  to  the  first  point,  as  this  libel  proceeds  only,  and  can  be 
supported,  as  I  conceive,  upon  no  other  ground,  upon  the  principle 
of  enforcing  the  decree  of  September,  1783,  so  that  the  Ubellants 
might  recover  such  benefit  from  it  as  the  nature  of  the  case  could 
admit,  their  case  is  not  to  be  made  better  or  worse,  as  to  the  original 
right,  than  as  the  court  of  appeals  decided  it. 

The  court  of  appeals  might  have  decreed  satisfaction  for  the  deten- 
tion, but  they  did  not     They  did  not  even  decree  costs,  but  ordered 
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each  party  to  pay  his  own  costs.  These  things  were  altogether 
discretionary  in  the  court  That  was  the  proper  court  to  judge, 
vrhether  any  damages  should  be  allowed  for  detention.  If 
the  decree  is  to  be  final  and  conclusive  as  to  the  *  subject-  [  *  104  ] 
matter,  it  must  be  so  as  completely  in  respect  to  the  deten- 
tion which  formed  one  part  of  the  case,  as  to  the  restoration  which 
formed  the  principal  object  of  it. 

I  should  indeed  have  had  some  doubts  as  to  the  subsequent  inte- 
xest,  had  it  appeared  that  the  defendants  had  been  unable  to  comply 
substantially  with  the  decree,  owing  to  the  death  of  Doane,  and  the 
want,  had  that  been  the  case,  of  a  subsequent  demand  by  the  admi- 
nistrators.  But  as  that  is  not  alleged,  and  they  set  up  their  whole 
defence  upon  the  point  of  right  merely,  we  are  not  to  presume  that 
those  circumstances,  if  the  administrators  did  not  make  a  demand, 
with  respect  to  which  nothing  appears,  had  any  weight  in  inducing 
their  non-complisince  with  the  decree. 

2.  I  am  of  opinion  that  damages  against  all  the  defendants,  jointly, 
ought  not  to  have  been  given*  We  are  to  look  at  substance,  not 
form.  There  were  in  eflfect  two  decrees,  originally,  one  half  of  the 
Talue  of  the  property  to  one  party,  the  other  half  to  another.  The 
reversal  of  the  decree  ought  to  affect  the  decree  itself  in  the  manner 
in  which  it  was  given.  Consequently,  each  party  ought  only  to  be 
required  to  restore  what  he  was  adjudged  to  receive.  The  case  of 
joint  trespasses  stated  at  the  bar,  does,  in  my  opinion,  by  no  means, 
apply.  The  privateer  in  question  had  a  lawful  commission.  In  the 
execution  of  such  an  authority  difficulties  often  arise.  Where  they 
happen,  bond  fide^  the  master  is  considered  in  no  fault,  and  neither 
he  nor  his  owners  made  accountable  even  in  case  of  a  mistaken 
seizure,  but  for  restoration,  and,  at  the  utmost,  costs.  In  case  of 
gross  misbehavior,  not  only  costs,  but  damages  wiU  be  allowed  by 
the  court  of  prize.  It  seems  now  to  be  settled  that  they  have  exclu- 
sive jurisdiction  on  all  such  subjects.  As  not  even  costs  were  allowed 
in  this  case,  we  are  to  infer  that  the  seizure  was,  primd  faciCj 
innocent ;  consequently,  if  a  principle  of  the  common  law,  deemed 
by  many  highly  rigorous,  and  founded  perhaps  rather  on  the  forms 
of  proceeding  than  on  strict  justice,  if  those  forms  did  not  interfere, 
could  be  applied  to  a  case  arising  in  a  court  not  only  authorized, 
but  bound  to  distinguish  between  a  mere  mistake  and  a  wanton 
abuse  of  power,  there  is  no  foundation  for  such  an  application,  in 
fact,  in  the  present  instance. 

As  owners  are  in  all  instances  made  jointly  liable,  ex  contractu^ 
and  their  respective  shares  are  matters  of  private  cognizance,  so  that 
they  in  all  instances  appear  jointly  before  the  court,  and  a  payment 
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to  one  owner  is,  in  law,  a  payment  to  all ;  I  can  discover  no  principle 
upon  which  any  discrimination  could  be  properly  made  in  this  case, 
in  regard  to  the  different  interest^  and  actual  receipts  of  the  owners. 
I  think,  therefore,  the  decree  in  regard  to  one  moieiy,  ought  to  be 

jointly  against  all  the  owners. 
[  *  105  ]      *  3.  The  third  error  in  the  decree,  in  my  opinion,  is,  making 

George  Wentworth,  the  agent,  liable  for  any  part  I  have 
had  considerable  doubts  on  this  subject,  but  upon  the  fullest  considera- 
tion I  have  been  able  to  bestow  on  it,  I  think  he  is  not  liable.  Had 
he  held  any  of  the  property  at  the  time  of  the  decree  of  the  court  of 
appeals,  he  would  have  been  undoubtedly  liable.  Had  he  any  now, 
or  any  of  the  proceeds  in  his  hands,  he  would  also  be  liable.  Per- 
haps  he  might,  had  he  held  any  of  the  property  or  proceeds,  after 
actual  notice  of  the  court  of  appeals  taking  cognizance  of  this  case. 
Neither  of  these  facts  appears  on  the  face  of  the  record,  and  as  they 
are  of  importance,  and  neither  is  asserted,  neither  is  to  be  presumed. 
The  contrary  indeed  may  be  fairly  inferred  from  the  statement  on 
the  record,  and  has  been  candidly  acknowledged  to  be  the  real  truth. 
He  therefore  appears  in  the  character  of  a  mere  agent,  acting  avow- 
edly for  the  benefit  of  others,  and  not  for  his  own ;  and  as  he  had 
paid  away  the  money  in  virtue  of  a  decree  of  a  court,  having /Tnmtf 
facie  authority  for  the  time,  to  decide  whether  ^n  appeal  did  or  did 
not  lie ;  I  think  he  ought  not  to  be  ordered  to  refund.  It  is  alleged 
that  the  prayer  of  an  appeal,  in  a  case  where  an  appeal  lies,  ipso  facto j 
suspends  the  proceedings,  and  all  afterwards  is  coram  nonjudice.  I 
cannot  admit  the  doctrine  in  that  extent  Where  there  are  inferior 
and  superior  jurisdictions,  and  an  appeal  is  allowed  from  the  former 
to  the  latter,  and  it  is  the  express  duty  of  the  party  praying  an  ap- 
peal, to  apply  in  the  first  instance,  to  the  inferior  court,  as  I  conceive 
it  was  in  this  case  under  the  resolutions  of  congress,  which  directed  sin 
appeal  to  be  prayed  for  within  five  days,  and  security  to  be  taken,  I 
must  presume  that  that  court  is  primd  facie  to  judge  whether  it  is  ap- 
plied for  in  a  proper  manner,  and  whether  all  the  requisites  previous 
to  his  being  fully  entitled  to  it,  are  complied  with.  If  the  court  decides 
in  any  of  these  particulars  erroneously,  it  would  be  absured  to  say  that 
the  party  should  lose  the  benefit  of  his  appeal,  but  in  my  opinion  it 
would  be  equally  unjust  to  hold  that  a  party  who  obeyed  the  decree 
of  a  court,  over  whom  he  had  no  control,  should  suffer  by  his  respect 
to  the  law,  which  constituted  that  court,  and  which  must  therefore 
mean  to  support  its  decisions  in  a  cause  coming  within  its  jurisdic- 
tion, while  they  remain  uncontrolled  by  any  superior  tribunal  It  was 
shown,  that  an  inhibition  in  cases  of  this  kind,  sometimes  at  least 
issues  to  forbid   the  court's  further  proceeding.     Can  there   be  a 
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stronger  proof,  that  the  court  had  authority  de  facto^  whatever  may 
be  said  as  to  ita  authority  dejure^  without  that  interposition*  The 
law  never  does  a  nugatory  act,  and  therefore  I  presume  would  not 
forbid  the  doing  of  a  thing  which,  if  done,  is  totally  and  abso- 
lutely void.  It  was  said,  this  was  to  bring  the  judge  into  •con-  [  *  106  ] 
tempt.  But  if  the  conduct  of  the  judge  who  is  bound  to 
know  his  jurisdiction  is  in  the  mean  time  innocent,  surely  an  obedi- 
ence to  him  by  a  party,  who  is  not  to  be  presumed  capable  of  decid- 
ing on  the  jurisdiction,  by  his  own  judgment,  must  be  so.  Greorge 
"Wentworth,  on  the  face  of  the  whole  proceedings,  was  a  mere  agent, 
an  attorney  in  fact,  and  for  aught  I  can  see,  as  little  liable  to  refund 
in  a  case  of  this  sort,  as  any  attorney  in  fact,  or  even  an  attorney  at 
law,  to  whom  money  had  been  paid  under  a  judgment  or  decree,  and 
who  had  paid  it  away  to  his  client.  An  agent,  in  cases  of  this  kind, 
is  allowed  by  law.  They  are  recognized,  I  believe,  in  all  prize  acts. 
Mariners,  whose  employment  is  on  the  sea,  cannot  be  required  with- 
out injustice  to  attend  their  cases  in  person.  In  cases  of  privateers, 
the  captors  are  so  numerous  that  the  employment  of  one  or  more 
agents  on  shore  seems  unavoidable.  The  law,  when  it  allows  a 
benefit,  never  intends  that  it  shall  be  imperfectly  enjoyed ;  therefore 
in  allowing  privateering  it  allows  agents.  These  I  consider  as 
nominal  parties,  and  that  the  real  parties  are  their  principals.  Now 
I  will  suppose  that  in  a  common  law  case  an  infant  sues,  in  a  per- 
sonal action,  by  his  guardian,  and  obtains  a  judgment ;  the  guardian 
receives  the  money,  and  pays  it  to  the  infant  after  he  comes  of  age. 
The  judgment  is  afterwards  reversed.  Can  the  guardian  ever  be 
made  to  refund  to  the  defendant,  or  must  the  person  who  was  the 
infant  do  it?  This  case  appears  to  me  a  very  parallel  one  in  all  its 
circumstances.  The  infant  cannot  act  for  himself,  and  therefore  is 
allowed  to  act  by  his  guardian.  The  law  takes  notice,  by  allowing 
agents,  that  persons  concerned  in  privateers  at  least  cannot  do  well 
without  them.  The  guardian  is  nominally  a  party,  so  is  the  agent ; 
but  the  infant  in  the  one  case,  and  the  principals  in  the  other,  are 
the  real  parties.  The  guardian  is  accountable  to  the  infant  for 
money  he  received  for  him,  so  is  the  agent  to  the  principal  for  money 
he  receives.  There  is,  that  I  can  imagine,  but  one  difference  that 
can  be  suggested  between  them  ;  that  in  the  one  case  the  judgment 
is  good  till  reversed,  and  therefore  all  lawful  acts  intermediately 
done  are  valid.  But  the  disallowance  of  the  appeal  is  said  to  be  a 
nullity,  and  all  subsequent  proceedings  in  that  court  are  void.  I 
admit  the  consequence,  if  the  law  be  so.  But  I  have  already  stated 
reasons  why  I  think  it  is  otherwise.  A  court  of  justice  indeed 
ought,  at  its  peril,  to  take  notice  of  its  own  jurisdiction,  and  it  is  not 
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often  that  cases  of  such  doubt  arise  that  a  judge  can  be  at  a  loss  on 
the  subject.  But  it  may  happen,  and  does  sometimes  happen,  that 
innocent  and  serious  doubts  are  really  entertained.  Is  a  court, 
therefore,  because  its  judgments  may  be  finally  dissented  from  by  a 
superior  tribunal,  to  be  considered  as  flying  in  the  face  of 
[  •  107  ]  the  law,  so  that  parties  before  it  shall  not  *  only  be  protect- 
ed in  disobeying  it,  but  punished  for  their  obedience  ?  If 
this  be  the  case,  the  old  maxim,  cedant  arma  togasj  will  very  ill  apply 
to  courts  of  justice.  Instead  of  being  the  peaceful  arbiters  of  right, 
and  the  sacred  asylum  of  unprotected  innocence,  their  very  forums 
will  be  the  seat  of  war  and  confusion.  I  admit,  indeed,  where  there 
is  a  conflict  of  jurisdiction,  and  the  party  entitled  to  a  decree  is  pro- 
hibited from  obeying  it,  by  a  power  claiming  a  superior  cognizance, 
he  must  at  his  peril  obey  one  or  the  other ;  but  this  arises  from  the 
absolute  necessity  of  the  case,  because  whether  the  one  or  the  other 
be  right  or  wrong  must  depend  on  a  subsequent  decision.  In  this 
case  George  Wentworth,  before  the  distribution,  received  no  moni- 
tion, or  any  other  process  from  the  tribunal  alleged  to  be  superior. 
He  could  not  even  be  certain  that  the  appellants  would  carry  their 
application  further.  I  consider  him,  therefore,  justifiable  in  obeying 
the  decree,  which  at  the  time,  was  compulsory  upon  him,  and  for  a 
disobedience  to  which  he  might  have  been  committed  for  a  contempt, 
according  to  the  opinion  of  the  court  which  pronounced  it.  The 
parties  still  have  their  remedy  against  those  who  actually  received 
the  money,  or  their  representatives,  if  they  can  be  found.  They  may 
perhaps  be  entitled  to  a  remedy  under  the  bond  given,  when  the 
commission  of  the  privateer  was  granted.  If  either  of  these  remedies 
be  diflSicult  or  inefficient,  that  does  not  make  George  Wentworth,  in 
point  of  law,  more  liable  then  if  they  were  perfectly  easy  and  clearly 
eflectuaL  It  will  be  one  melancholy  instance,  in  addition  to  a  thou- 
sand others,  of  the  distress  incident  to  a  doubtful  and  imperfect  sys- 
tem of  jurisprudence,  which  has  been  since  happily  changed  for  one 
so  precise  and  so  comprehensive,  as  to  leave  little  room  for  such 
painful  and  destructive  questions  hereafter. 

The  fourth  question  is. 

Whether  this  court  can  now  rectify  the  decree  in  respect  to  the 
parts  of  it  considered  to  be  erroneous,  or  must  affirm  or  reverse  in 
the  whole  ? 

The  latter  is  certainly  the  general  method  at  common  law,  and  it 
has  been  contended,  that  as  this  proceeding  is  on  a  writ  of  error,  it 
must  have  all  the  incidents  of  a  writ  of  error  at  common  law.  The 
argument  would  be  conclusive  if  this  was  a  common-law  proceed- 
ing, but  as  it  is  not  I  do  not  conceive  that  it  necessarily  applies. 
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An  incident  to  one  subject  cannot  be  presumed,  by  the  very  name  of 
such  incident,  to  be  intended  to  apply  to  a  subject  totally  different. 
I  presume  the  term  "  writ  of  error,"  was  made  use  of  because  we 
are  prohibited  from  reviewing  facts,  and  therefore  must  be  con- 
fined to  the  errors  on  the  record.  But  as  this  Is  a  civil  law  pro- 
ceeding, I  conceive  the  word  "  error "  must  be  applied  to 
such  •  errors  as  are  deemed  such  by  the  principles  of  the  [  *  108  ] 
civil  law,  and  that  in  rectifying  the  error,  we  must  proceed 
according  to  those  principles.  In  a  civil  law  court,  I  believe  it  is  the 
constant  practice  to  modify  a  decree  upon  an  appeal,  as  the  justice 
of  the  case  requires ;  and  in  this  instance,  it  appears  to  me,  under  the 
twenty-fourth  section  of  the  judicial  act,  we  are  to  render  such  a  de- 
cree as  in  our  opiidon  the  district  court  ought  to  have  rendered.  If 
this  was  a  case  wherein  damages  were  uncertain,  and  wherein  for 
that  reason  the  cause  should  be  remanded  for  a  final  decision,  (which 
it  does  not  appear  to  be,  because  the  libellants  in  the  original  suit  had 
a  decree  in  their  favor,  which  is  now  to  be  affirmed  in  part,)  yet  the 
damages  here  are  not  uncertain,  because  we  all  agree  that  interest 
ought  to  be  allowed  from  the  date  of  the  decree  in  September,  1783, 
upon  the  value  of  the  property  as  specified  in  the  report  against 
those  who  are  to  be  adjudged  to  pay  the  principal. 

Upon  ihe  whole,  my  opinion  is,  that  the  decree  be  affirmed  in 
respect  to  the  recovery  of  the  libellants  in  the  original  action  against 
aU  the  defendants  but  George  Wentworth ;  that  the  libel  sigainst  him 
be  adjudged  to  be  dismissed,  but  that  there  be  recovered^  against  the 
other  defendants  in  the  original  action,  the  value  of  the  property  they 
received,  as  ascertained  in  the  circuit  court,  with  interest  from  the 
17th  of  September,  1783. 

I  am  also  of  opinion  that  the  respective  parties  should  pay  their 
own  costs. 

Blair,  J.  When  this  cause  came  before  me  at  Exeter,  in  New 
Hampshire,  I  felt  myself  in  a  delicate  situation  in  having  a  cause  of 
such  magnitude,  and  at  the  same  time  of  such  novelty  and  difficulty 
as  to  have  drawn  the  judgment  of  men  of  eminence  different  ways, 
brought  before  me  for  my  single  decision.  It  was,  however,  a  con- 
solation to  know,  that  whatever  that  decision  might  be,  it  was  not 
intended  to  be  final,  and  I  can  truly  say,  it  wiU  give  me  pleasure  to 
have  any  errors  I  may  have  committed,  corrected  in  this  court  Two 
points,  and  if  I  mistake  not,  only  two,  were  brought  before  me. 
The  first,  whether  under  the  description  of  admiralty  and  maritime 
jurisdiction,  the  judiciary  biU  gave  to  the  district  court  any  jurisdiction 
concerning  prizes,  I  decided  in  the  affirmative ;  and  the  same  decision 
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having 'been  afterwards  made  in  this  court  in  the  case  of  Olasse  and 
others,  I  consider  that  as  now  settled.  The  other  point  was,  whether 
the  court  of  appeals,  erected  by  congress,  had  authority  to  reverse  the 
sentences  given  in  the  courts  of  admiralty  of  the  several  States ;  and  the 
source  of  the  objection,  upon  this  point,  was  the  defect  of  authority  in 
the  congress  itself.  Here,  also,  my  sentence  afiirmed  the  jurisdiction* 
I  have  attended  as  diligently  and  as  impartially  as  I  could, 
[  *  109  ]  *  to  the  arguments  of  the  gentlemen  upon  the  present  occa* 
sion,  to  discover  if  possible  how  I  may  have  been  led  astray 
in  the  decision  of  this  question ;  but  as  the  impressions  which  my 
mind  first  received  continue  uneiTaoed,  (whether  through  the  force  of 
truth,  or  from  the  difficulty  of  changing  opinions  once  deliberately 
formed,)  I  will  repeat  here  the  opinion  which  I  delivered  in  the  cir** 
cuit  court,  as  the  best  method  I  can  take  for  explaining  the  reasons 
upon  which  it  was  founded.  I  would  premise,  however,  that  it  con- 
tains something  relative  to  what  had  been  said  at  the  bar  of  the  dr* 
cuit  court,  but  which  I  believe  was  not  mentioned  on  this  occasion. 

^'  The  immediate  question  is,  whether  congress  had  a  right  to  exei^ 
cise,  by  themselves,  by  their  committees,  or  by  any  regular  court  of. 
appeals  by  them  erected,  an  appellate  jurisdiction,  to  affirm  or  reverse 
a  sentence  of  a  state  court  of  admiralty,  in  a  question  whether  prize 
or  no  prize.  If  they  possessed  such  an  authority,  it  must  \|e  deriva- 
tive, and  its  source  either  mediately  or  immediately  the  will  of  the 
people;  usurpation  can  give  no  right.  The  respondents  contend 
they  had  no  such  authority  until  the  completion  of  the  confederation 
in  1781,  but  only  a  recommendatory  power ;  the  libellants  insist  that 
congress  was  considered  as  the  sovereign  power  of  war  and  peace, 
respecting  Great  Britain,  and  that  to  that  power  is  necessarily  inci- 
dent that  of  carrying  on  war  in  a  regular  way,  of  raising  armies, 
making  regulations  for  their  discipline  and  government,  commission^ 
ing  officers,  equipping  fleets,  granting  letters  of  marque  and  reprisal, 
the  power  (now  contested)  of  deciding,  in  all  cases  of  capture,  ques- 
tions whether  prize  or  not,  and  every  power  necessarily  incident  to  a 
state  of  war.  It  is,  at  least,  certain,  that  the  political  situation  of 
the  American  colonies  required  a  union  of  council  and  of  force,  by 
wise  measures  to  bring  about,  if  possible,  a  reconciliation  with  the 
mother  country,  on  a  basis  of  freedom  and  security,  or  if  this  should 
fail,  by  vigorous  measures  to  defeat  the  designs  of  their  tyrannical 
invaders ;  and  although  this  alone  cannot  suffice  for  an  investiture  in 
congress,  of  the  powers  necessary  to  that  end,  yet  if  the  powers  given 
be  delegated  in  terms  large  enough  to  comprehend  this  extent  of 
authority,  but  which  may  also  be  satisfied  by  a  more  limited  con- 
struction, the  supposed  necessity  for  such  powers  given  to  a  federal 
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head,  (and  the  counsel  for  the  respondents  have  admitted  that  it 
-would  have  been  good  policy,)  is  no  contemptible  argument  for  sup- 
posing it  actually  given.  In  the  beginning  of  the  year  1775,  our 
affairs  were  drawing  fast  to  a  crisis,  and  for  some  time  before  the 
battle  of  Lexington,  a  state  of  warfare  must,  in  the  minds  of  all 
men,  have  been  an  expected  event.  Some  of  the  delegations  (I  think 
three)  of  members  to  the  congress  which  met  in  May  of 
that  year,  *  contain  nothing  but  simple  powers  to  meet  [  *  110  ] 
congress;  the  rest  expressly  give  authority  to  their  dele- 
gates to  consent  to  all  such  further  measures,  as  they  and  the  said 
congress  shall  think  necessary,  for  obtaining  a  redress  of  American 
grievances,  and  a  security  of  their  rights.  It  is  not  in  all  of  them 
-worded  alike,  but  in  substance,  that  seems  to  be  the  sense.  Every 
thing  which  may  be  deemed  necessary !  I  think  it  cannot  well  be 
supposed,  that  in  such  a  delegation  of  authority,  at  such  a  time, 
there  was  not  an  eye  to  war,  if  that  should  become  necessary.  But 
it  is  objected,  that  at  most,  no  greater  power  was  given  to  congress 
than  to  enter  into  a  definitive  war  with  Great  Britain,  not  the  right 
of  war  and  peace  generally ;  and  even  that  war,  till  the  declaration 
of  independence,  would  be  only  a  civil  war.  But  why  is  not  a 
definitive  war  against  Chreat  Britain  (call  it  if  you  will  a  civil  war) 
to  be  conducted  on  the  same  principles  as  any  other  ?  K  it  was  a 
dvil  war,  still  we  do  not  aUow  it  to  have  been  a  rebellion.  America 
resisted  and  became  thereby  engaged  in  what  she  deemed  a  just 
war.  It  was  not  the  war  of  a  lawless  banditti,  but  of  freemen  fight- 
ing for  their  dearest  rights,  and  of  men,  lovers  of  order  and  good 
government.  Was  it  not  as  necessary  in  such  a  war,  as  in  any 
between  contending  nations,  that  the  law  of  nations  should  be 
observed,  and  that  those  who  had  the  conducting  of  it  should  be 
armed  with  every  authority  for  preventing  injuries  to  neutral  powers 
and  their  subjects,  and  even  cruelty  to  the  enemy?  The  power 
supposed  to  have  been  given  to  congress  being  confined  to  a  defini- 
tive war  against  Great  Britain,  and  not  extending  to  the  rights  of 
peace  and  war  generally,  appears  to  me  to  make  no  material  differ- 
ence; still  the  same  necessity  recurs,  of  confining  the  evil  of  the 
war  to  the  enemy  against  whom  it  is  waged.  Till  a  formal  declara- 
tion of  independence  the  people  of  the  colonies  are  said  to  have  con- 
tinued subjects  to  Great  Britain ;  true,  and  that  circumstance  it  is 
which  denominates  the  war  a  civil  war,  as  to  which  I  have  already 
stated  how,  in  my  mind,  the  question  is  affected  by  that  circumstance. 
But  it  was  asked  whether,  if  during  the  war.  Great  Britcdn,  at  any 
time  before  the  declaration  of  independence,  had  declared  war 
against  any  nation  of  Europe,  that  nation  would  not  have  had  a 
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right  to  treat  America  with  hostility  as  being  subject  to  Great  Bri- 
tain ?  According  to  this  supposition,  Great  Britain  might  have  had 
some  temptation  to  declare  such  war  that  she  might  have  the  co- 
operation of  her  enemy  to  reduce  her  colonies  to  obedience.  But 
Great  Britain  was  too  wise  to  adopt  such  a  policy ;  she  knew  that 
by  her  engaging  in  such  a  war,  the  colonies,  instead  of  finding  a  new 
enemy  to  oppose,  would  have  known  where  to  find  a  Mend ;  they 

might  have  formed  an  alliance  v^th  such  a  power,  who 
[  *  111  ]  probably  would  have  considered  it  as  an  acquisition,  *  and 

congress  might  have  been  the  sooner  encouraged  to  sepa*^ 
rate  from  Great  Britain,  by  a  formal  declaration  of  independence. 
As  the  supposition  that  congress  was  invested  with  all  the  rights  of 
war,  in  respect  to  Great  Britain,  is  of  great  moment  in  the  present 
cause,  and  as  the  power  may  not  be  so  satisfactorily  conveyed  by 
tiie  instructions  to  the  several  delegates  as  might  be  wished,  partly 
because  some  of  them  did  not  exhibit  farther  instructions  than  to 
attend  congress,  and  partly  because  the  instructions  given  to  the 
rest,  may  be  satisfied  by  a  difierent  construction,  it  may  be  proper  to 
consider  the  manner  in  which  congress,  by  their  proceedings,  appear 
to  have  considered  their  powers ;  not  that  by  any  thing  of  this  sort 
they  had  a  right  to  extend  their  authority  to  the  desired  point,  if  it 
was  not  given,  but  because  in  showing  by  such  means  their  sense  of 
tiie  extent  of  their  power,  they  gave  an  opportunity  to  their  oonsti* 
tuents  to  express  their  disapprobation,  if  they  conceived  congress  to 
have  usurped  power,  or  by  tiieir  cooperation  to  confirm  the  construc- 
tion of  congress;  which  would  be  as  legitimate  a  source  of  authority, 
as  if  it  had 'been  given  at  first.  If  they  were  only  a  mere  councii, 
to  unite  by  their  advice  and  recommendation  all  the  States  in  the 
same  common  measures,  which,  by  the  by,  if  not  uniformly  pursuedi 
might  be  disappointed,  then  the  several  members  might  be  justly 
compared  to  ambassadors  met  in  a  congress,  and  could  only  report 
their  proceedings  for  the  ratification  of  their  principals ;  but  congress 
resolved  to  put  the  colonies  in  a  state  of  defence ;  they  raised  an 
army,  they  appointed  a  conunander-in-chief^  with  other  general  and 
field  officers ;  they  modelled  the  army,  disposed  of  the  troops,  emitted 
bills  of  credit,  pledged  the  confederated  colonies  for  the  redemption  of 
them,  and  in  short,  acted  in  all  respects  like  a  body  completely  armed 
with  all  the  powers  of  war;  and  at  all  this  I  find  not  the  least  symp- 
tom of  discontent  among  all  the  confederated  States,  or  the  whole 
people  of  America;  on  the  contrary,  congress  were  universally  revered, 
and  looked  up  to  as  our  political  fathers,  and  the  saviours  of  their 
country.  But  if  congress  possessed  the  right  of  war,  they  had  also 
authority  to  equip  a  naval  force ;  they  did  so,  and  exercised  the  same 
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aathoiity  over  it,  as  they  had  done  over  the  army ;  they  passed  a 
TCsolution  for  permitting  the  inhabitants  of  the  colonies  to  fit  out 
armed  vessels  to  cruise  against  the  enemies  of  America;  directed 
"what  vessels  should  be  subject  to  capture,  and  presctibed  a  role  of 
dbtribution  of  prizes,  together  with  a  form  of  commission,  and 
instructions  to  the  commanders  of  private  ships  of  war :  they  directed 
that  the  general  assemblies,  conventions,  and  councils  or  committees 
of  safety  of  the  United  Colonies,  should  be  supplied  with 
blank  commissions,  signed  by  the  {^resident  of  congress,  *  to  [  *  112  ] 
be  by  them  filled  up,  and  delivered  to  any  person  intending 
to  fit  out  private  ships  of  war,  on  his  executing  a  bond,  forms  of 
which  were  to  be  sent  with  the  commissions,  and  the  bonds  to  be 
returned  to  congress.  These  bonds  are  given  to  the  president  of 
oongress,  in  trust  for  the  use  of  the  United  Colonies,  with  condition 
to  conform  to  the  commission  and  instructions.  The  commission, 
under  which  the  captain  of  the  respondents  acted,  was  one  of  these 
commissions,  it  seems,  only  this  is  attempted  to  be  qualified  by  say- 
ing that  it  was  countersigned  by  the  governor  of  New  Hampshire ; 
but  this  circumstance  seems  to  me  to  be  of  no  importance.  Who- 
ever  has  the  right  of  oommiwioning  and  insteucting,  must  certaiiily 
have  the  right  of  examining  and  contrdQing,  of  confirming  or  annul- 
ling the  acts  of  him  who  accepts  the  commission  and  acts  under  it. 
And  this  exercise  of  authority  in  granting-  commissions  seems  to 
have  had  the  special  sanction  of  the  several  colonies,  as  they  filled 
up  the  commissions,  took  the  bonds,  and  transmitted  them  to  con- 
gress. It  was  urged,  in  the  course  of  the  argument,  that,  if  congress 
did  enjoy  the  power  contended  for,  the  confederation,  which  was  a 
thing  of  such  long  and  anxious  expectation,  was  not  of  any  conse- 
quence; but  it  is  to  be  observed,  that  that  instrument  contained 
some  important  powers  which  could  not  be  derived  £rom  the  right 
of  war  and  peace ;  it  was  of  importance  also,  as  a  confirmation  of 
the  powers  daimed  as  necessarily  incident  to  war,  because  some  of 
ihe  States  appeared  not  to  be  sensible  of,  nor  to 'have  acknowledged 
such  incidency ;  and  yet  the  power  may  have  existed  before.  It  is 
true,  that  instrument  is  worded  in  a  manner,  on  which  some  stress 
has  been  laid,  that  the  several  States  should  retain  their  sovereignties, 
and  all  powers  not  thereby  expressly  delegated  to  congress,  as  if  they 
were,  till  the  ratification  of  that  compact,  in  possession  of  all  the 
powers  thereby  delegated ;  but  it  seems  to  me  that  it  would  be  going 
too  fax  from  a  single  expression,  used  perhaps  in  a  loose  sense,  to 
draw  an  inference  so  contrary  to  a  known  fact,  to  wit,  that  congress 
was,  with  the  approbation  of  the  States,  in  possession  of  some  of  the 
powers  there  mentioned,  which  yet,  if  the  word  'retain'  be  taken  in 


120         SUPREME   COURT   OF   THE   UNITED   STATES. 

Fenhallow  v.  Doane*8  Administratora.    3  D. 

SO  strict  a  sense,  it  must  be  supposed  they  never  had.  I  take  the 
truth  to  be,  that  the  firamers  of  that  instrument  were  contemplating 
what  powers  congress  ought  to  have  had  at  the  beginning ;  and  that 
in  reference  to*  the  first  occasion  of  their  assembling  to  oppose  the 
tyranny  of  Great  Britain,  at  least  in  reference  to  the  time  of  firaming 
the  confederation,  say,  the  States  shall  retain.  But  however  that 
may  be,  as  I  said  before,  I  think  it  is  laying  too  great  a  stress  upon 
a  single  word,  to  contradict  some  things  which  were  evidently  true. 

'^  But  it  was  said  that  New  Hampshire  had  a  right  to  re* 
[  *  113  ]  voke  •  any  authority  she  may  have  consented  to  give  to  con- 
gress, and  that  by  her  acts  of  assembly  she  did  in  fact  revoke 
it,  if  it  were  ever  given.  To  this  a  very  satisfactory  answer  was 
made ;  if  she  had  such  a  right  there  was  but  one  way  of  exercising 
it,  that  is,  by  withdrawing  herself  from  the  confederacy ;  while  she 
continued  a  member,  and  had  representatives  in  congress,  she  was  cer- 
tainly bound  by  the  acts  of  Congress.  I  am  therefore  of  opinion 
that  those  acts  of  New  Hampshire,  wliich  restrain  the  jurisdiction  of 
congress,  being  contrary  to  the  legitimate  powers  of  congress,  can 
have  no  binding  force,  and  that,  under  the  authority  of  congress,  an 
appeal  well  lay  from  the  courts  of  admiralty  of  that  State,  to  the  court 
of  commissioners  of  appeals.  That  court  has  already  affirmed  their 
jurisdiction  in  this  particular  case,  upon  a  plea  put  in  against  it ;  and, 
upon  that  account  also,  I  incline  to  think  that  this  court,  not  being  a 
court  of  superior  authority,  ought  not  to  call  it  in  question.  Under 
these  impressions,  I  must,  of  course,  decree  (whatever  may  be  the 
hardship  of  the  case)  that  the  respondents  pay  to  the  libellants  their 
damages  and  costs,  occasioned  by  not  complying  with  the  decree  of 
the  court  of  appeals,  the  quantum  of  which  to  be  ascertained  by  com- 
nussioners." 

If  the  reasoning  upon  which  I  went,  in  pronouncing  the  above  de- 
cree in  favor  of  the  jurisdiction  of  the  court  of  appeals,  be  unsound, 
and  if  the  decree  stand  in  need  of  some  better  support,  it  will  proba- 
bly find  it  in  the  confederation,  by  which  authority  is  given  to  con- 
gress to  erect  courts  of  appeal  in  all  cases ;  and  from  that  time  the 
authority  of  the  court  of  appeals  is  confessed ;  the  present  case  was 
then  depending  before  that  court,  they  asserted  their  jurisdiction,  and 
gave  a  final  decree.  As  to  the  objection  that,  previously  to  the  con 
federation,  congress  were  themselves  sensible  that  they  did  not  pos- 
sess supreme  admiralty  jurisdiction,  because  of  their  recommending 
to  the  several  States  that  they  should  erect  courts  of  admiralty  for  the 
trial  of  prizes,  with  appeal  to  congress,  I  see  not  how  such  recom- 
mendations can  prove  any  thing  of  the  kind ;  for  congress  might  have 
authority  to  establish  such  courts  in  the  respective  States,  when  yet 
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they  chose  only  to  recommend  to  the  States  to  do  it.  But  admitting 
the  authority  of  the  court  of  appeals,  and  the  propriety  of  applying 
to  the  district  court  of  New  Hampshire  to  enforce  that  decree  in  the 
"way  of  damages,  for  not  restoring  the  vessel  and  cargo,  when  through 
the  disobedience  of  the  present  plaintiffs  in  error,  specific  restitution 
"was  become  impossible ;  yet  if  any  thing  erroneous  can  be  found  in 
the  decree  of  the  circuit  court,  it  is  the  duty  of  this  court  to  correct  it. 
It  is  objected  that  the  damages  aUowed  were  too  high,  in- 
eluding  interest  on  the  *  appreciation  of  the  Susanna  and  [  *  114  J 
her  cargo,  from  so  remote  a  period  as  the  sale  of  the  vessel 
and  cargo. 

That  George  Wentworth,  being  a  mere  agent,  and  having  distribu* 
ted  among  those  who  were  entitled,  under  the  decrees  of  the  courts  of 
admiralty  of  New  Hampshire,  all  the  money  by  him  received  for  their 
use,  ought  not  to  have  been  subjected,  by  the  decree  of  the  circuit 
court,  to  the  repayment  of  that  money. 

And  that  a  lumping  decree,  subjecting  the  respondents  indiscrimi- 
nately to  the  payment  of  all  the  damages,  although  their  interests 
-were  several  and  distinct,  was  also  erroneous. 

It  does  not  indeed  appear  to  me  that  the  decree  is  for  the  payment 
of  too  large  a  sum ;  the  damages  having  been  swelled  by  interest,  cal- 
culated upon  the  appraised  value  of  the  Susanna,  her  apparel,  and 
of  her  cargo,  firom  so  remote  a  period.  The  decree  of  the  court  of 
appeals  was  merely  for  restitution,  and  that  the  appellants  should  be 
placed  at  that  time  in  the  same  situation  as  they  were  in  previous  to 
the  capture.  A  compensation  for  the  loss  they  sustained  in  being  in 
the  mean  time  deprived  of  their  property,  was  not  provided  for  in  the 
decree,  nor  were  even  costs  allowed.  The  libel  in  the  circuit  court 
being  bottomed  on  the  decree  of  reversal,  sought  only  a  compensation 
in  damages  equivalent  to  a  restitution  at  the  time  of  the  reversaL 
Interest  therefore  ought,  I  think,  to  have  been  allowed  only  from  that 
time. 

George  Wentworth,  it  is  true,  was  not  concerned  in  interest ;  he 
represented  the  interest  of  the  officers  and  seamen,  but  had  none  him- 
self; and  a  mere  agent  who  has  paid  away  all  or  any  part  of  the  mo- 
ney by  him  received  in  that  character,  without  having  been  by  a  mo- 
nition notified  of  the  appeal,  will  be  allowed  credit  in  his  account  for 
the  money  so  paid  away.  But  George  Wentworth  appears,  I  think, 
in  another  character  besides  that  of  an  agent ;  he  was  a  party  libel- 
lant ;  as  such  he  knew  that  the  claimants  were  dissatisfied  with  the 
decrees  of  the  admiralty  courts  of  New  Hampshire,  having  prayed 
an  appeal  to  congress,  and  offered  the  requisite  security ;  and  when 
the  petition  of  appeal  was  referred  to  the  court  of  commissioners,  and 
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they  directed  notice  to  be  given  to  the  parties  who  appeared  before 
that  court,  it  seems  evident  that  they  had  notice.  What  then  is  the 
effect  of  this  ?  Was  any  thing  farther  necessary  to  suspend  the  de- 
crees of  the  State  courts  ?  An  inhibition  is,  indeed,  worded  in  a 
manner  naturally  leading  to  the  supposition  that  that  instrument  was 
necessary  to  effect  a  suspension ;  but  this,  I  think,  cannot  be  the  case ; 
for  it  is  observable  that,  by  the  practice,  an  interval  of  three  months 
is  allowed  before  the  inhibition  is  sued  out,  in  which  time,  if  nothing 

had  antecedently  suspended  the  sentence,  it  might  be  carried 
[  *  115  ]  *  into  complete  effect,  and  everybody  be  justified  in  their 

conduct,  as  paying  obedience  to  a  decree  continuing  in  fuU 
force.  The  inhibition  may  be  intended  only  as  a  more  formal  direc- 
tion to  cease  farther  proceedings,  when  yet  they  may  have  been  inhi- 
bited before ;  it  has  a  farther  use  also,  for  it  appoints  a  day  for  the 
attendance  of  the  parties.  Conformably  to  this  idea  it  is  said,  in 
Domat,  that  the  appeal  suspends  the  decree ;  but  a  distinction  is  at- 
tempted here ;  it  is  admitted  that  an  appeal  allowed  by  the  inferior 
court  suspends,  while  an  appeal  received  by  a  superior  court,  is  denied 
to  have  that  effect  But,  according  to  Domat,  it  works  a  suspension, 
even  against  the  will  of  the  inferior  judge,  and  it  would  be  very 
strange  if  the  suspending  operation  of  an  appeal,  to  a  judge  who  has 
an  authority  to  reverse,  should  depend  upon  the  consent  of  the  infe- 
rior judge.  But  if  the  sentences  of  the  State  courts  were  indeed  sus- 
pended, no  person  had  authority  to  act  under  them ;  and  if  any  do^ 
he  takes  upon  himself  the  consequences.  Besides,  if  George  Went- 
worth  had  innocently  and  without  notice,  distributed  the  money 
which  came  to  his  hands,  should  not  this  have  been  shown  to  the 
court  of  appeals  ?  If  that  had  been  done,  perhaps,  after  reversing 
the  decrees  of  the  State  court,  instead  of  decreeing  restitution,  they 
might  have  only  decreed  that  the  owners  should  pay  to  the  appellants 
the  moiety  of  the  sales  by  them  received.  But  they  have  decreed 
restitution  specifically ;  and  if  this  court  should  so  model  the  decree 
of  the  circuit  court,  as  to  exonerate  Mr.  Wentworth  as  to  the  moiety 
of  the  money  by  him  received,  it  will  substantially  alter  the  decree  of 
the  court  of  appeals ;  and  yet  we  say,  that  the  decree  now  is  to  be 
bottomed  on  that  of  the  court  of  appeals,  which  is  now  to  be  sup- 
posed right,  and  that  for  that  reason  it  was  erroneous  in  the  circuit 
court  to  carry  interest  farther  back  than  from  the  period  of  reversal, 
and  in  this  way  give  damages  which  were  not  intended  by  the  court 
of  appeals. 

The  decree  of  the  circuit  court  appears  now,  I  confess,  to  be 
wrong,  in  that  it  subjects  all  the  defendants,  indismminately,  to  the 
payment  of  all  the  damages.    In  the  original  libel,  they  had  indeed 
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joined,  but  it  was  in  right  of  several  interests,  which  I  think  ought  to 
have  been  distinguished  in  the  decree;  justice  obviously  requires 
this ;  so  obviously,  that  it  is  enough  to  state  the  case  to  obtain  the 
mind's  assent  to  the  propriety  of  distributive  damages,  instead  of 
those  which  the  decree  contemplates.  I  will  only  say  further,  that  I 
have  no  remembrance  of  having  had  this  point  brought  to  my  view 
at  the  circuit  court,  and  it  certainly  did  not  occur  to  myself;  but  if 
any  thing  was  said  upon  the  point,  and  I,  with  deliberation,  then  pre- 
ferred the  decree  as  it  stands,  I  am  clearly  now  of  a  differ- 
ent opinion.  Upon  the  whole,  I  think  the  decree  of  the  *  cir-  [  *  116  ] 
cuit  court  will  stand  as  it  ought,  when  corrected  by  reducing 
the  damages  in  the  manner  proposed,  and  when  so  reduced,  by 
proportioning  them  among  the  then  defendants,  according  to  their 
distinct  interests. 

Gushing,  J.  The  facts  of  this  case  being  already  fully  stated  by 
the  court,  I  shall  go  on  to  inquire  whether  the  decree  of  the  circuit 
court  ought  to  be  reversed  for  any  of  the  errors  assigned* 

The  first  is,  that  the  court  of  appeals,  which  made  the  decree  of 
restoration,  had  not  jurisdiction  of  the  cause. 

In  answer  to  this,  I  concur  with  the  rest  of  the  court,  that  the 
court  of  appeals,  being  a  court  under  the  confederation  of  1781,  of 
all  the  States,  and  being  a  court  for  ^'  determining  finally,  appeals  in 
all  cases  of  capture,"  and  so  being  the  highest  court,  the  dernier 
resort  in  all  such  cases,  their  decision  upon  the  jurisdiction  and  upon 
the  merits  of  the  cause,  having  heard  the  parties  by  their  counsel, 
must  be  final  and  conclusive  to  this  and  all  other  courts ;  to  this,  as 
a  court  of  admindty,  because  it  is  a  court  of  the  same  kind,  as  far 
as  relates  to  prize,  and  without  any  controlling  or  revisionary  powers 
over  it;  to  this,  as  a  court  of  common  law,  because  it  is  entirely  a 
prize-matter,  and  not  of  common  law  cognizance.  The  cases,  there- 
fore, cited  to  show  that  the  common  law  is  of  general  jurisdiction, 
-and  that  the  court  of  king's  bench  prohibits,  controls,  and  keeps 
within  their  line  admiralty  courts,  spiritual  courts,  and  other  courts 
of  a  special,  limited  jurisdiction,  do  not,  I  conceive,  touch  this  case. 

It  is  conceded  by  all,  that  the  decision  of  a  court  competent  is 
final  and  binding.  Now,  if  the  court  of  appeals  was,  under  the 
confederation  of  all  the  States,  a  court  constituted  '<  for  determining 
finally  appeals  in  all  cases  of  capture,"  it  was  a  court  competent ; 
and  they  have  decided.  Again,  the  admiralty  of  England  gives 
credence  and  force  to  the  decisions  of  foreign  courts  of  admiralty; 
why  not  equal  reason  here  ? 

It  is  true,  the  courts  of  common  law  there  will  not  allow  a  greater 
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latitude  to  the  jurisdiction  of  foreign  courts  of  admiralty  than  to 
their  own ;  as  it  seems  natural  and  reasonable  they  should  not ;  for 
instance,  holding  plea  of  a  contract  made  entirely  at  land,  which  seems 
to  have  been  the  substantial  ground  of  a  prohibition,  in  the  case 
cited,  respecting  the  decree  in  Spain. 

If  the  decree  of  the  court  of  appeals  must  be  considered  as  bind- 
ing, as  it  must,  or  there  may  never  be  an  end  to  this  controversy ; 
that  will  carry  an  answer  to  several  other  errors  assigned,  namely, 
the  third,  fifth,  and  seventh,  respecting  the  cause  not  being  regularly 
before  congress  or  the  court,  and  respecting  the  circuit  court 
[  *  117  ]  not  entering  into  the  merits,  and  to  *  some  other  particular 
exceptions ;  as,  that  appealing  to  the  superior  court  of  New 
Hampshire  was  a  waiver  of  the  right  of  appeal  to  congress ;  if  that 
appeal  was  consistent  with  the  resolve  of  congress,  which  only  pro- 
vided an  appeal  to  congress  in  the  last  resort,  it  was  not  a  waiver. 
Again,  it  is  said  there  ought  to  have  been  a  jury  at  the  court  of 
appeal^;  but  that,  clearly,  was  not  the  intent  or  resolve  of  congress, 
nor  of  the  confederation,  nor  correspondent  to  the  proceedings  in 
courts  of  admiralty,  even  where  trials  by  jury  are  used  and  accus- 
tomed in  other  matters ;  nor  was  it  thought  a  proper  or  necessary 
provision  in  the  present  constitution,  which  has  been  adopted  by  the 
people  of  the  United  States. 

As  to  the  original  question  of  the  powers  of  congress  respecting 
captures,  much  has  been  well  and  eloquentiy  said  on  both  sides.  I 
have  no  doubt  of  the  sovereignty  of  the  States,  saving  the  powers 
delegated  to  congress,  being  such  as  were  ^<  proper  and  necessary  "  to 
carry  on  unitedly  the  common  defence  in  the  open  war  that  was 
waged  against  this  country,  and  in  support  of  their  liberties,  to  the 
end  of  the  contest. 

But,  as  has  been  said,  I  conceive  we  are  concluded  upon  that 
point  by  a  final  decision  heretofore  made. 

The  second  exception  in  error  is,  that  the  sentence  of  the  court  of 
appeals  was  void  by  the  death  of  Mr.  Doane. 

That  fact  does  not  appear  upon  the  record  of  the  court  of  appeals, 
and  I  think  we  cannot  reverse  the  decree  in  this  incidental  way,  if  it 
could  be  done  upon  a  writ  of  error.  If  it  was  pleadable  in  abate* 
ment,  it  ought  to  have  been  pleaded  or  suggested  there,  by  the  oppo« 
site  party. 

On  the  contrary,  it  is  implied  by  the  record  that  Doane  was  alive, 
otherwise  he  could  not  have  been  heard  by  his  counsel  as  the  record 
sets  forth,  for  a  dead  man  could  not  have  counsel  or  attorney.  On 
the  other  hand,  the  letters  of  administration  imply  that  he  was  dead 
at  the  time ;  but  those  letters  were  not  before  the  court,  and  there- 
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fore  could  not  be  a  gToand  for  their  abating  the  suit,  if  it  was  abata- 
ble at  all  for  such  a  cause*  Here  seems  to  be  record  against  record 
as  far  as  implications  go,  and  I  take  it  to  be  an  error  in  fact,  for 
'which,  by  the  judicial  act,  there  is  to  be  no  reversal.  Upon  this  head, 
a  case  in  Sir  Thomas  Raymond  is  cited  by  the  coimsel  for  the  plain- 
tiff in  error,  of  trover  by  five  plaintiffs ;  one  dies,  the  rest  proceed  to 
Terdict  and  judgment,  and  adjudged  eiror,  because  every  man  is  to 
recover  according  to  the  right  he  has  at  the  time  of  bringing  the 
action,  and  here  each  one  was  not  at  the  time  of  bringing  the 
action  entitied  to  so  much  as  at  the  death  of  one  of  the  plaintilEs. 

But  a  case  in  'Chancery  Cases,  p.  122,  is  more  in  point,  where 
money  was  made  payable  by  the  decree  to  a  man  that 
*  was  dead,  and  yet  adjudged,  among  other  things,  no  error.  [  *  118  ] 
But  another  matter  which  seems  well  to  rule  this  case 
is,  that  being  a  suit  in  rem^  death  does  not  abate  it 

So  say  some  books,  and  I  do  not  remember  to  have  heard  any  to 
the  contrary.  It  does  not  affect  the  justice  of  the  cause ;  it  makes 
no  odds  to  the  plaintiff  in  error  whether  the  money  is  to  be  paid  to 
Colonel  Doane,  being  alive,  or  to  his  legal  representatives,  if  dead. 

The  fourth  exception  that  damages  are  not  prayed  for,  yet  decreed, 
is  answered  by  a  prayer  for  general  relief. 

The  eighth  exception  is,  that  the  district  and  circuit  court  possessed 
not  admiralty  jurisdiction,  and  that  the  circuit  court  have  no  right  to 
cairy  the  decree  into  execution. 

K  courts  of  admiralty  can  canry  into  execution  decrees  of  foreign 
admiralties,  as  seems  to  be  settled  law  and  usage,  and  if  the  district 
and  circuit  courts  have  admiralty  powers  by  the  law  and  constitu- 
tion, as  was  adjudged  and  detennined  by  this  court  last  February,  I 
think  there  can  be  no  doubt  upon  this  point. 

Another  question  of  consequence,  is  whether  Mr.  George  Went- 
worth,  being  agent  for  the  captors,  and  having  paid  over,  can  be 
answerable  jointiy  with  the  other  libellants  for  the  whole,  or  in  any 
way  for  any  part  If  it  was  simply  the  case  of  an  agent  regularly  pay- 
ing over,  I  should  suppose  he  could  not  justiy  be  called  upon  to  re- 
fund. But  it  seems  he  was  an  original  libellant,  a  party  through  the 
whole  course  of  the  suit ;  and  an  appeal  being  claimed  in  time  at 
the  court  and  term,  at  which  the  libellants  obtained  the  decree,  of 
which  therefore  he  had  legal  notice,  the  appeal,  if  a  lawful  one,  in 
my  opinion,  suspended  the  sentence,  and  must  make  him  answerable 
for  whatever  moneys  he  should  receive  under  that  decree  in  case  of 
reversal,  every  man  being  bound  to  take  notice  of  the  law  at  his  peril 

It  is  suggested  that  an  inhibition  wels  necessary  to  take  off  the 
force  of  the  sentence.     An  inhibition,  according  to  the  form  of  one 

IV 


126  SUPREME  COURT  OF  THE  UNITED  STATES. 

Fenhnllow  v.  Doane's  AdminiBtnilon.    3  D. 

produced,  which  issued  in  England  last  July,  near  four  months 
after  the  trial  and  appeal  at  New  Providence,  inhibits  the  judge  and 
the  party  from  doing  any  thing  in  prejudice  of  the  appeal,  or  of  the 
jurisdiction  of  the  court  appealed  to,  and  cites  the  party  to  appear 
and  answer  the  party  appellant  at  a  certain  time  and  place.  The 
citation  to  the  party  to  appear  and  answer  at  the  proper  time  and 
place,  I  take  to  be  the  most  substantial  part  of  the  process ;  the 
inhibitory  part  to  be  rather  matter  of  form,  or  in  pursuance  of  the 
suspending  nature  of  the  appeal,  and  as  a  further  guard  and  cau- 
tion against  misapplying  the  property.  For  it  appears  to  me  absurd 
to  suppose  that  an  inhibition  taken  out  seven  or  eight 
[  *  119  ]  months  after  the  *  appeal  (nine  months  being  allowed  for 
the  purpose)  should  be  the  only  thing  that  suspended  the 
sentence,  leaving  the  judge  below  and  the  party  all  that  time  to 
carry  the  sentence  into  complete  execution. 

The  judical  act,  in  providing  an  appeal  in  maritime  causes  to  the 
circuit  court,  contains  no  hint  of  an  inhibition  as  necessary  to  sus- 
pend the  sentence.  Domat  is  express,  that  an  appeal  has  that  effect, 
and  I  believe  other  civil  law  writers. 

The  rejection  of  the  appeal,  if  unwarranted,  could  not  take  away 
the  right  of  the  citizen. 

There  does  not  appear  any  thing  actually  compulsory  upon  Mr. 
George  Wentworth  to  pay  the  money,  except  what  may  be  supposed 
to  be  contained  in  the  decree  appealed  from,  the  force  of  which  was 
suspended.  All  this  matter  might  have  been  offered  at  the  court  of 
appeals,  where  the  parties  were  fully  heard,  and  if  offered,  was  no 
doubt,  involved  in  their  decision. 

It  is  said,  if  I  understood  the  matter  right,  that  there  ought  to  have 
been  a  monition  from  the  circuit  court  to  Mr.  Wentworth,  to  bring 
in  what  he  had  in  his  hands. 

I  see  no  necessity  for  a  monition  exactly  in  that  form.  There  was 
a  monition  to  come  in  and  answer  the  libellants  upon  the  justice  of 
the  cause,  as  set  forth ;  he  came  in  and  had  an  opportunity  to  de- 
fend himself  and  the  question  was,  whether  he  was  answerable  upon 
the  circumstances  of  the  case,  which  was  determined  by  the  court 

By  the  cases  in  Dumford  and  East,  as  well  as  from  other  books,  it 
is  clear  that  the  admiralty  has  not  only  jurisdiction  in  rem^  but  also 
power  over  the  persons  of  the  captors  and  all  those  who  have  come 
to  the  possession  of  the  proceeds  of  the  prize,  to  do  complete  justice 
as  the  case  requires,  to  captors  and  claimants. 

But  I  cannot  conceive  why  the  decree  of  the  court  of  appeals  is 
not  conclusive  upon  Mr.  Greorge  Wentworth  as  much  as  upon  the 
other  libellants. 
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Again,  it  is  objected,  that  the  decree  being  for  restoration,  damages 
oould  not  be  awarded.  The  decree  was  not  complied  with  —  the 
thing  was  gone.  How  then  could  justice  be  done  without  giving 
damages? 

Then  the  question  is,  how  are  we  to  understand  the  decree,  as 
joint  upon  all  the  libellants  for  the  whole,  Mr,  George  Wentworth 
included,  or  as  decreeing  the  owners  to  restore  one  half,  and  Mr. 
Greorge  Wentworth,  agent  for  the  captors,  the  other  half  ? 

If  the  latter,  which  perhaps  may  be  a  reasonable  and  just  construc- 
tion, conformable  to  the  spirit  of  the  original  libel,  then  the  decree  of 
the  circuit  court  is  in  that  respect  erroneous. 

*  Also  as  to  damages,  I  suppose,  interest  ought  not  to  [  *  120  ] 
haye  been  allowed  farther  back  then  the  decree.     The  only 
question  that  remains,  is,  whether  this  court  can  rectify  those  errors, 
consistently  with  the  judicial  act.     And  I  think  it  may,  as  there  is 
sufficient  matter,  apparent  upon  the  record,  to  do  it  by. 

I  agree  that  each  party  bear  their  own  costs  of  this  court 

By  the  Court.  Ordered,  That  against  all  the  plaintiifs  in  error, 
except  George  Wentworth,  sixteen  thousand  three  hundred  and  sixty 
dollars  and  sixty-eight  cents,  be  recovered  by  the  defendants  in  error, 
and  the  same  sum  against  Greorge  Wentworth ;  and  that  against  the 
jdaintifis  in  error  the  costs  of  the  circuit  court  be  recovered,  one  half 
against  George  Wentworth,  and  the  other  half  against  the  other 
plaintiifs  in  error ;  and  that  in  this  court  the  parties  pay  their  own 
costs. 

3  D.  19,  302;  4  C.  2;  8  C.  110;  7  H.  833. 


♦AUGUST  TERM,  1795.  [  *  121  ] 

A  conmiisBion,  bearing  date  the  Ist  of  July,  1795,  was  read,  by  which,  during  the 
recess  of  congress,  John  Rutledge,  Esq.  was  appointed  Chief  Justice,  till  the  end  of 
the  next  session  of  the  senate. 

The  United  States  v.  Bichard  Peters,  District  Judge* 

3  D.  121. 

The  district  court  cannot  take  juriBdiction  of  a  libel  for  damages,  in  case  of  a  capture  as 
prixe,  b/  a  foreign  belligerent  power  on  the  high  seas,  the  captured  Tessel  not  being  within 
the  United  States,  but  infra  pruuidia  of  the  captors. 

A  writ  of  prohibition  usued. 
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James  Yard  filed  a  libel  in  the  district  court  for  Pennsylvania, 
against  the  Cassius,  and  Samuel  Davis,  her  commander,  claiming 
damages  by  reason  of  the  captoie  of  his  schooner,  the  William 
Lindsey,  a  vessel  of  the  United  States,  and  her  cargo.  The  libel 
stated  that  the  William  lindsey  was  captured  as  prize  of  war  by 
the  Cassius,  claiming  to  be  comnussioncd  by  the  French  republic ; 
that  Davis  was  a  citizen  of  the  United  States,  and  the  Cassius  was 
illegally  fitted  out  in  Philadelphia ;  and  that  the  William  Lindsey 
had  been  carried  into  Port  de  Paix,  and  was  there  illegaUy  held. 
The  libel  prayed  process  against  the  Cassius,  and  against  Davis, 
and  process  of  attachment  issued.  Davis  applied  to  tiiis  court  for  a 
writ  of  prohibition,  and  the  motion  having  been  supported  by  £ig^r- 
soUj  Du  Ponceau^  and  Dallas^  and  opposed  by  TUghman  and  Leuns^ 
the  chief  justice  delivered  the  opinion  of  the  court. 

[  •  129  ]      •By  the  Court.  —  We  have  consulted  together. on  this 
motion;    and,  though  a  difference  of  sentiment  exists,  a 
majority  of  the  court  are  clearly  of  opinion  that  the  motion  ought  to 
be  granted.     Therefore  let  a  prohibition  issue.^ 

1  W.  238;  7  W.  883. 


[  *  133  ]    *  Talbot,  Appellant,  v.  Janson,  Appellee,  et  aL 

8  D.  138. 

The  capture  of  a  yessel  of  a  country  at  peace  with  the  United  States,  made  by  a  ressel  fitted 
oat  in  one  of  our  ports,  and  commanded  by  one  of  onr  citizens,  is  illegal,  and  if  the  OKp- 
tared  Tessel  is  brought  within  our  jarisdiction,  the  district  courts,  upon  a  libel  for  a 
tortious  seizure,  may  inquire  into  the  facts,  and  decree  restitution.  If  a  privateer,  duly 
commissioned  by  a  belligerent,  collude  with  a  vessel  so  fitted  out  and  commanded,  to 
cover  her  prizes  and  share  with  her  their  proceeds,  such  collusion  is  a  fhtud  on  the  law  of 
nations,  and  the  claim  of  the  belligerent  will  be  rejected. 

Whether  a  right  of  expatriation  exists  under  our  constitution  and  laws,  ^iMere.  But  if  it  does, 
not  only  a  renundatioa  of  citizenship  of  the  United  States,  but  actual  removal,  for  some 
lawful  purpose,  and  the  acquisition  of  a  domicil  elsewhere,  are  necessary  to  effect  it. 

Damages  for  the  tortious  seizure,  as  well  as  restitution,  decreed. 

[  *  133  ]      *  This  was  a  writ  of  error,  in  the  nature  of  an  appeal,  from 
the  circuit  court  for  the  district  of  South  Carolina ;  and  the 


1  The  writ  of  prohibition,  as  well  as  the  libel  in  the  district  court,  and  the  motion 
for  the  writ,  are  set  out  at  length  in  8  D.  121. 
The  proceedings  on  the  libel  for  damages  in  the  district  cooii  were  acoordin^y 
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following  facts  appeared  upon  the  pleadings:  A  libel  was  filed 
against  Edward  Ballard,  captain  of  an  armed  vessel  called  L'Ami 
de  la  Libert^,  on  the  admiralty  side  of  the  district  court  of  South 
Carolina,  in  June,  1794,  by  Joost  Janson,  late  master  of  the  brigan- 
tine  Magdalena,  then  lying  at  Charleston,  within  the  jurisdiction  of 
the  court,  in  which  it  was  set  forth,  that  the  brigantine  and  her  cargo 
vrere  the  property  of  citizens  of  the  United  Netherlands,  a  nation  at 
peace  and  in  treaty  with  the  United  States  of  America ;  that  the 
brigantine  sailed  from  Curagoa,  on  a  voyage  to  Amsterdam ;  but,  on 
the  16th  of  May,  1794,  being  about  fifteen  miles  N;  W.  of  the  Ha- 
vanna,  on  the  west  side  of  Cuba,  she  was  taken  possession  of  by 
L'Ami  de  la  Libert^  ;  that  on  the  next  day  the  libellant  met  another 
armed  schooner  called  L'Ami  de  la  Peint-a-Petre,  commanded  by 
Captain  William  Talbot,  on  board  of  which  the  mate  and  four  of 
the  crew  of  the  brigantine  Magdalena  were  placed ;  and  that  the  two 
schooners,  together  with  the  brigantine,  sailed  for  Charleston,  where 
the  last  airived  on  the  25th  of  May,  1794*  The  libellant  proceeds  to 
aver,  that  Edward  Ballard  was  a  native  of  Virginia,  a  citizen  and 
inhabitant  of  the  United  States,  and  a  branch  pilot  of  the  Chesa- 
peake and  Port  Hampton ;  that  L'Ami  de  la  Libert^  is  an  American 
built  vessel,  owned  by  citizens  of  the  United  States,  particularly  by 
John  Sinclair,  Solomon  Wilson,  &c.,  and  was  armed  and  equipped 
in  Chesapeake  Bay  and  Charleston,  by  Edward  Ballard,  and  others, 
contrary  to  the  President's  proclamation,  as  well  as  the  general  law 
of  neutrality  and  the  law  of  nations ;  that  Edward  Ballard  had  not, 
and  could  not  legally  have,  any  commission  to  capture  Dutch  vessels 
or  property ;  that  the  capture  was  in  direct  violation  of  the 
13th  and  I9th  articles  of  the  treaty  *  between  America  and  [  *  134  ] 
Holland;  and  that  a  capture  without  a  commission, or  witii 
a  void  commission,  or  as  pirates,  could  not  divest  the  property  of  the 
original,  bond  fide  owners,  in  whose  favor  therefore  a  decree  of  resti- 
tution was  prayed. 

On  the  27th  of  June,  1794,  William  Talbot  filed  a  claim  in  this 


sapeneded ;  but  an  information,  Ketland,  qui  torn,  &c.,  was  immediately  afterwards 
filed  in  the  drcuit  court  against  the  corvette,  for  the  illegal  outfit  in  violation  of  the 
act  of  congress,  and  the  vessel  being  thereupon  attached,  an  application  was  made  to 
Judge  Peters  to  discharge  her,  on  giving  security;  but  the  judge  was  of  opinion  that 
he  had  no  power,  as  district  judge,  to  miJce  such  an  order  in  a  cause  depending  in  the 
circuit  court  The  French  minister  then  deeming,  as  I  have  been  informed,  this  prose- 
cution to  be  a  violation  of  the  rights  and  property  of  the  republic,  delivered  a  remon- 
Btnmce  to  our  government ;  and,  converting  the  judicial  inquiry  into  a  matter  of  state, 
abandoned  the  corvette,  and  discharged  the  officers  and  crew.  Note  by  Mr.  Dallas. 
9  D.  182.     See  Eetland  et  aL  v.  The  Cassius,  2  D.  365. 
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cause ;  and  thereupon  set  forth  that  he  was  admitted  a  citizen  of 
the  French  republic,  on  the  28th  December,  1793,  by  the  municipality 
of  Point-a-Petre,  at  Goadaloupe ;  and  on  the  2d  of  January  follow- 
ing received  a  commission  from  the  governor  of  that  island,  as  cap- 
tain of  the  schooner  L'Ami  de  la  Point-St-Petre,  which  was  owned 
by  Samuel  Bedick,  a  French  citizen,  resident  at  Point-a-Peti:e,  since 
31st  December,  1793,  and  had  been  armed  and  equipped  at  that 
place  as  a  privateer,  und»  the  authority  of  the  French  republic 
That  the  claimant  being  on  a  cruize,  boarded  and  took  the  brigan- 
tine,  being  the  property  of  subjects  of  the  United  Netherlands,  with 
whom  the  republic  of  France  was  at  war ;  and  that  although  he 
found  a  party  from  L'  Ami  de  la  Libert^  on  board  the  brigantine, 
yet  as  they  produced  no  commission  or  authority  for  taking  posses- 
sion of  her,  the  claimant  sent  her  as  his  prize  into  Charleston,  having 
put  on  board  several  of  his  crew  to  take  charge  of  her,  and  particu- 
larly John  Remsen,  in  the  character  of  prize-master,  to  whom  he 
gave  a  copy  of  his  commission.  The  claimant,  therefore,  prayed 
that  the  libel  should  be  dismissed  with  costs. 

On  the  3d  of  July,  1794,  the  libellant  filed  a  replication,  in  which 
he  set  forth,  that  William  Talbot,  the  claimant,  is  an  American  citi- 
zen, a  native  and  inhabitant  of  Virginia ;  that  his  vessel,  formerly 
called  "  The  Fair  Play,"  is  American  built,  was  armed  and  equipped 
in  Virginia,  and  is  owned  in  part,  or  in  whole,  by  John  Sinclair,  and 
Solomon  Wilson,  American  citizens,  and  Samuel  Bedick,  also  an 
American  citizen,  though  fraudulently  removed  to  Point-^Petre,  for 
the  purpose  of  {nivateering.  That  John  Sinclair  had  received  large 
sums  as  his  share  of  prizes,  and  Captain  Talbot  had  remitted  to 
the  other  owners  their  respective  shares.  That  there  is  collusion 
between  Captains  Talbot  and  Ballard,  whose  vessels  are  owned  by 
the  same  persons,  and  sailed  in  company  from  Charleston,  on  the 
5th  of  May,  1794. 

On  the  5th  July,  1794,  William  Talbot  amended  his  claim,  and 
protested  against  the  jurisdiction  of  the  court  He  insisted  that 
even  if  there  had  been  collusion  between  him  and  Captain  Ballard, 
it  was  lawful  as  a  stratagem  of  war ;  and  averred  that  John  Sinclair 
was  not  the  owner  of  the  privateer ;  that  Samuel  Bedick  was  sole 
owner,  and  that  he  never  had  paid  any  prize  money  to  John  Sinclair, 
On  the  6th  of  August,  1794,  the  district  court  decided  in 
[  •  135  ]  favor  of  its  jurisdiction,  dismissed  the  claim  of  Captain  *  Tal- 
bot, and  decreed  restitution  of  the  brigantine  and  her  cargo 
to  the  libellant  for  the  use  of  the  Dutch  owners.  An  appeal  was 
instituted,  but  in  October  term,  1794,  the  circuit  court  affirmed  the 
decree  of  the  district  court ;  and  allowed  two  guineas  per  diem  for 


AUGUST  TERM,   1795.  181 


Talbot  o.  Janson.    3  D. 


damages,  and  seven  per  cent  on  the  proceeds  of  the  cargo,  which 
had  been  sold  under  an  order  of  the  court,  from  the  6th  of  August, 
1794,  with  eighty-two  dollars  costs^  Upon  this  afiirmance  of  the 
decree  of  the  district  court  the  present  writ  of  error  was  founded.  It 
may  be  proper  to  add,  that  Captain  Ballard  had  been  indicted  in  the 
district  of  Charleston,  on  a  charge  of  piracy,  but  was  acquitted 
agreeably  to  the  directions  given  to  the  jury,  by  Mr.  Justice  Wilson, 
ivho  presided  at  the  trial. 

The  facts  upon  which  the  judges  proceeded,  being  detailed  in  their 
opinions,  it  is  unnecessary  to  recapitulate  the  facts  shown  by  the 
record* 

•  On  the  22d  of  August,  1795,  the  judges  delivered  their  [  *  152  J 
opinions  seriatim. 

Patbrson,  J.  The  libel  in  this  cause  was  exhibited  by  Joost  Jan- 
son, master  of  the  Vrouw  Christiana  Magdalena,  a  Dutch  brigantine, 
owned  by  citizens  of  the  United  Netherlands ;  and  its  prayer  is,  that 
£dward  Ballard,  and  all  others  having  claim,  may  be  compelled  to 
make  restitution.  The  district  court  directed  restitution ;  the  circuit 
court  affirmed  the  decree,  and  the  cause  is  now  before  this  court  for 
revision.  The  Magdalena  was  captured  by  Ballard,  or  by  Ballard 
and  Talbot,  and  brought  into  Charleston.  The  general  question  is, 
whether  the  decree  of  restitution  was  well  awarded.  In  discussing 
the  question,  it  will  be  necessary  to  consider  the  capture  as  made, 

1.  By  Ballard. 

2.  By  Ballard  and  Talbot 

1.  By  Bsdlard.  This  ground  not  being  tenable,  has  been  almost 
abandoned  in  argument  It  is  indeed  impossible  to  suggest  any  reason 
in  favor  of  the  capture  on  the  part  of  Ballard.  Who  is  he  ?  A  citi- 
zen of  the  United  States ;  for  although  he  had  renounced  his  alle- 
giance to  Virginia,  or  declared  an  intention  of  expatriation,  and  admit- 
ting  the  same  to  have  been  constitutionally  done,  and  legally  proved, 
yet  he  had  not  emigmted  to  and  become  the  subject  or  citizen  of  any 
foreign  kingdom  or  republic.  He  was  domiciliated  within  the 
United  States,  from  whence  he  had  not  removed  and  joined  himself 
to  any  other  country,  settling  there  his  fortune,  and  family. 
•  From  Virginia,  he  passed  into  South  Carolina,  where  he  ]  *  153  ] 
sailed  on  board  the  armed  vessel  called  the  Ami  de  la  La- 
bert^.  He  sailed  from  and  returned  to  the  United  States,  without  so 
much  as  touching  at  any  foreign  port,  during  his  absence.  In  short, 
it  was  a  temporary  absence,  and  not  an  entire  departure  from  the 
United  States ;  an  absence  with  intention  to  return,  as  has  been 
verified  by  his  conduct  and  the  event,  and  not  a  departure  with  in- 
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tention  to  leave  this  country,  and  settle  in  another.  Ballard  was, 
and  still  is  a  citizen  of  the  United  States,  unless  perchance  he  should 
be  a  citizen  of  the  world.  The  latter  is  a  creature  of  the  imagination, 
and  far  too  refined  for  any  republic  of  ancient  or  modem  times.  If 
however  he  be  a  citizen  of  the  world,  the  character  bespeaks  univer- 
sal benevolence,  and.  breathes  peace  on  earth  and  good  will  to  man ; 
it  forbids  roving  on  the  ocean  in  quest  of  plunder,  and  implies  ame- 
nability to  every  tribunal.  But  what  is  conclusive  on  this  head  isj 
that  Ballard  sailed  from  this  country  with  an  iniquitous  purpose, 
cum  doh  et  cvlpa^  in  the  capacity  of  a  cruiser,  against  friendly  powers. 
The  thing  itself  was  a  crime.  Now  it  is  an  obvious  principle,  that 
an  act  of  illegality  can  never  be  construed  into  an  act  of  emigration, 
or  expatriation.  At  that  rate  treason  and  emigration,  or  treason  and 
expatriation  would,  in  certain  cases,  be  synonymous  terms.  The 
cause  of  removal  must  be  lawful ;  otherwise  the  emigrant  acts  con- 
trary to  his  duty,  and  is  justly  charged  with  a  crime.  Can  that 
emigration  be  legal  and  justifiable  which  commits  or  endangers  the 
neutrality,  peace,  or  safety  of  the  nation  of  which  the  emigrant  is  a 
member  ?  As  we  have  no  statute  of  the  United  States  on  the  sub- 
ject of  emigration,  I  have  taken  up  the  doctrine  respecting  it,  as  it 
stands  on  the  broad  basis  of  the  law  of  nations,  and  have  argued  ac- 
cordingly. That  law  is  in  no  wise  applicable  to  the  present  case ;  for 
Ballard,'  at  the  time  of  his  taking  the  command  of  the  Ami  de  la 
Libert^,  and  of  his  capturing  the  Magdalena,  was  a  citizen  of  the 
United  States,  he  was  domiciliated  within  the  samCi  and  not  else- 
where ;  and,  besides,  his  cause  of  departure,  supposing  it  to  have  been 
a  total  departure  from  and  abandonment  of  his  country,  was  unwar- 
rantable, as  he  went  from  the  United  States  in  the  character  of  an 
illegal  cruiser.  The  act  of  the  legislature  of  Virginia,  does  not  ap- 
ply. Ballard  was  a  citizen  of  Virginia,  and  also  of  the  United 
States.  If  the  legislature  of  Virginia  pass  an  act  specifying  the 
causes  of  expatriation,  and  prescribing  the  manner  in  which  it  is  to 
be  effected  by  the  citizens  of  that  State,  what  can  be  its  operation 
on  the  citizens  of  the  United  States  ?  If  the  act  of  Virginia  affects 
Ballard's  citizenship,  so  far  as  respects  that  State,  can  it  touch  his 

citizenship  so  far  as  it  regards  the  United  States  ?  Alle* 
[  *  154  ]  giance  to  a  particular  State  is  one  thing,  *  allegiance  to  the 

United  States  is  another.  Will  it  be  said,  that  the  renun- 
ciation of  allegiance  to  the  former  implies  or  draws  after  it  a  renun- 
ciation of  allegiance  to  the  latter  ?  The  sovereignties  are  different, 
the  allegiance  is  different,  the  right  too  may  be  diiferent.  Our  situa- 
tion being  new,  unavoidably  creates  new  and  intricate  questions. 
We  have  sovereignties  moving  within  a  sovereignty.     Of  course 
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there  is  complexity  and  difficulty  in  the  system,  which  requires  a 
penetrating  eye  fiilly  to  explore,  and  steady  and  masterly  hands  to 
keep  in  unison  and  order.  A  slight  collision  may  -disturb  the  har- 
mony of  the  parts,  and  endanger  the  machinery  of  the  whole.  A 
statute  of  the  United  States,  relative  to  expatriation  is  much  wanted, 
especially  as  the  common  law  of  England  is,  by  the  constitution  of 
some  of  the  States,  expressly  recognized  and  adopted.  Besides,  ascer- 
taining by  positive  law  the  manner  in  which  expatriation  may  be 
effiscted,  would  obviate  doubts,  render  the  subject  notorious  and 
easy  of  apprehension,  and  furnish  the  rule  of  civil  conduct  on  a  very 
interesting  point 

But  there  is  another  ground  which  renders  the  capture,  on  the  part 
of  Ballard,  altogether  unjustifiable.  The  Ami  de  la  Libert^  was 
built  in  Virginia,  and  is  owned  by  citizens  of  that  State;  she  was 
fitted  out  as  an  armed  sloop  of  war,  in,  and  as  such,  sailed  from  the 
United  States,  under  the  command  of  Ballard,  and  cruised  against 
and  captured  vessels  belonging  to  the  subjects  of  European  powers 
at  peace  with  the  said  States.  Such  was  her  predicament,  when 
she  took  the  Magdalena.  It  is  idle  to  talk  of  Ballard's  commission ; 
if  he  had  any  it  was  not  a  commission  to  cruise  as  a  privateer,  and 
if  so  it  was  of  no  validity,  because  granted  to  an  American  citizen 
by  a  foreign  officer  within  the  jurisdiction  of  the  United  States.  We 
are  not  however  to  presume  that  the  French  admiral  or  consul 
would  have  issued  a  commission  of  the  latter  kind,  because  it  would 
have  been  a  flagrant  violation  of  the  sovereignty  of  the  United  States, 
and  of  course  incompatible  with  his  official  duty.  Therefore  it  was 
not,  and  indeed  could  not  have  been,  a  war  commission.  It  is  not 
necessary  at  present  to  determine  whether  acting  under  ccdor  of 
such  a  commission  would  be  a  piratical  offence.  Every  illegal  act 
or  transgression,  committed  on  the  high  seas,  will  not  amount  to 
piracy.  A  capture,  although  not  piratical,  may  be  illegal,  ahd  of 
such  a  nature  as  to  induce  the  court  to  award  restitution. 

It  has  been  urged,  in  argument,  that  the  Ami  de  la  Libert^  is  the 
property  of  the  French  republic.  The  assertion  is  not  warranted  by 
the  evidence ;  and  if  it  was,  would  not  perhaps  be  of  any  avail  so  as 
to  prevent  restitution  by  the  competent  authority.  The  proof  is  clear 
and  satisfactory  that  she  was  an  American  vessel,  owned  by 
citizens  of  the  United  States,  and  *  still  continues  to  be  so.  [  *  155  J 
The  evidence  in  support  of  her  being  French  property  is  ex- 
tremely weak  and  futile,  it  makes  no  impression,  it  merits  no  atten- 
tion. But  if  the  Ami  de  la  Liberty  be  the  property  of  the  French 
republic,  it  might  admit  of  a  doubt,  whether  it  would  be  available 
so  as  to  legalize  her  captures  and  prevent  restoration ;  because  she 
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was,  after  the  sale,  if  any  took  place  to  the  republic,  and  before  her 
departure  from,  and  while  she  remained  in  the  United  States,  fitted 
out  as  an  armed  vessel  of  war;  fix>m  whence  in  such  capacity,  and 
commanded  by  Ballard,  an  American  citizen,  she  set  sail,  and  made 
capture  of  vessels  belonging  to  citizens  of  the  United  Netherlands. 
The  United  States  would  perhaps  be  bound,  both  by  the  law  of  na- 
tions and  an  express  stipulation  in  their  treaty  with  the  Dutch,  to 
restore  such  captured  vessels  when  brought  within  their  jurisdiction, 
especially  if  they  had  not  been  proceeded  upon  to  condemnation  in 
the  admhralty  of  France.  On  this,  however,  I  give  no  opinion.  The 
United  States  are  neutral  in  the  present  war ;  they  take  no  part  in 
it ;  they  remain  common  friends  to  all  the  belligerent  powers,  not 
favoring  the  arms  of  one  to  the  detriment  of  the  others.  An  exact 
impartiality  must  mark  their  conduct  towards  the  parties  at  war,  for 
if  they  favor  one,  to  the  injury  of  the  other,  it  would  be  a  departure 
from  pacific  principles,  and  indicative  of  a  hostile  disposition.  It 
would  be  a  fraudulent  neutrality.  To  this  rule  there  is  no  exception 
but  what  arises  from  the  obligation  of  antecedent  treaties,  which 
ought  to  be  religiously  observed.  If  therefore  the  capture  of  the 
Magdalena  was  effected  by  Ballard  alone,  it  must  be  pronounced  to 
be  illegal,  and  of  course  the  decree  of  restitution  is  just  and  proper. 
This  leads  us, 

II.  To  consider  the  capture  as  having  been  made  by  Ballard  and 
Talbot  Talbot  commanded  the  privateer  L' Ami  de  la  Point-i-Petre. 
The  question  is,  as  the  Magdalena  struck  to  and  was  made  prize  of 
by  Ballard,  and  as  Talbot,  who  knew  his  situation,  aided  in  his  equip- 
ment, and  acted  in  confederacy  with  him,  afterwards  had  a  sort  of 
joint  possession,  whether  Talbot  can  detain  her  as  prize  by  virtue  of 
his  French  commission.  To  support  the  validity  of  Talbofs  claim 
it  is  contended  that  Ballard  had  no  commission,  or  an  inadequate  one, 
and  therefore  his  capture  was  illegal  That  it  was  lawful  for  Talbot 
to  take  possession  of  the  ship  so  captured,  being  a  Dutch  bottom,  as 
the  United  Netherlands  were  at  open  war  and  enmity  with  the 
French  republic,  and  Talbot  was  a  naturalized  French  citizen,  acting 
under  a  regular  commission  from  the  governor  of  Gruadaloupe.  It 
has  been  ahready  observed  that  Ballard  was  a  citizen  of  the  United 
States ;  that  the  Ami  de  la  Libert^,  of  which  he  had  the  command, 
was  fitted  out  and  armed  as  a  vessel  of  war  in  the  United  States ; 

that  as  such  she  sailed  from  the  United  States  and  cruised 
[  *  156  ]  against  *  nations  at  peace  and  in  amity  with  the  said  States. 

These  acts  were  direct  and  daring  violations  of  the  princi- 
ples of  neutrality,  and  highly  criminal  by  the  law  of  nations.  In 
effecting  this  state  of  things,  how  far  was  Talbot  instrumental  and 
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active  ?  What  was  his  knowledge,  his  agency,  his  participation,  his 
conduct  in  the  business  ?  It  appears  in  evidence  that  Talbot  ex- 
pected Ballard  at  Tybee ;  that  he  waited  for  him  there  several  days; 
that  he  set  sail  without  him,  and  in  a  short  time  returned  to  his  for* 
mer  station.  This  indicates  contrivance  and  a  previous  communica- 
tion of  designs.  At  length  Ballard  appeared.  On  his  arrival,  Talbot 
put  on  board  the  Ami  de  la  Libert^,  in  Savannah  river,  and  confess- 
edly within  the  jurisdiction  of  the  United  States,  four  cannon  which 
he  had  brought  for  the  purpose.  Were  these  guns  furnished  by  the 
order  of  the  French  consul  ?  The  insinuation  is  equally  unfounded 
and  dishonorable.  They  also  fired  a  salute,  and  hailed  Sinclair,  a 
citizen  of  the  United  States,  as  an  owner.  An  incident  of  this  kind, 
at  such  a  moment,  has  the  effect  of  illumination.  Talbot  knew  Bal- 
lard's situation,  and  in  particular  aided  in  fitting  out  the  Ami  de  la 
Libert^,  by  furnishing  her  with  guns.  Without  this  assistance  she 
would  not  have  been  in  a  state  for  war.  An  essential  part  of  the 
outfit  therefore  was  provided  by  Talbot.  The  equipment  being  thus 
completed,  the  two  privateers  went  to  sea.  When  on  the  ocean 
fhey  acted  in  concert ;  they  cruise  together,  they  fought  together, 
they  captured  together.  Talbot  knew  that  Ballard  had  no  commis- 
sion ;  he  so  states  it  in  his  claim ;  the  facts  confirm  the  statement ; 
for  about  an  hour  after  Ballard  had  captured  the  Magdalena,  he  came 
up  and  took  a  joint  possession,  hoping  to  cover  the  capture  by  his 
commission,  and  thus  to  legalize  Ballard's  spoliation.  How  silly  and 
contemptible  is  cunning ;  how  vile  and  debasing  is  firaud.  In  furnish- 
ing Ballard  with  guns,  in  aiding  him  to  arm  and  outfit,  in  cooperat- 
ing with  him  on  the  high  seas,  and  using  him  as  the  instrument  and 
means  of  capturing  vessels,  Talbot  assumed  a  new  character,  and 
instead  of  pursuing  his  commission  acted  in  opposition  to  it  If  he 
was  a  French  citizen  duly  naturalized,  and  if  as  such  he  had  a  com- 
mission fairly  obtained,  he  was  authorized  to  capture  ships  belonging 
to  the  enemies  of  the  French  republic,  but  not  warranted  in  seduc- 
ing the  citizens  of  neutral  nations  firom  their  duty,  and  assisting  them 
in  committing  depredations  upon  firiendly  powers.  His  commission 
did  not  authorize  him  to  abet  the  predatory  schemes  of  an  illegal 
GTuiser  on  the  high  seas ;  and  if  he  undertook  to  do  so  he  unquestion- 
ably deviated  firom  the  path  of  duty.  Talbot  was  an  original  tres- 
passer, for  he  was  concerned  in  the  illegal  outfit  of  the  Ami  de 
la  Libert^.  Shall  he  then  reap  any  benefit  fix>m  her  cap- 
tures, when  brought  within  *  the  United  States  ?  Besides,  [  *  157  ] 
it  is  in  evidence  that  Ballard  took  possession  first  of 
the  Magdalena,  and  put  on  board  of  her  a  prize-master  and  some 
hands.     Talbot,  in  about  an  hour  after  came  up,  and  also  put  on 
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board  a  prize-master  and  other  men.  The  possession  in  the  first  in* 
stance  was  Baliard's ;  he  was  not  ousted  of  it ;  the  prey  was  not 
taken  from  him ;  indeed  it  was  never  intended  to  deprive  him  of  it 
So  far  from  it  that  it  was  an  artifice  to  cover  the  booty.  Talbot's 
possession  was  gained  by  a  fraudulent  cooperation  with  Ballard,  a 
citizen  of  the  United  States,  and  was  a  mere  fetch  or  contrivance  in 
order  to  secure  the  capture.  Ballard  still  continued  in  possession. 
The  Magdalena  thus  taken  and  possessed,  was  carried  into  Charles- 
ton. Can  there  be  a  doubt  with  respect  to  restoration  ?  Stating  the 
case  answers  the  question.  It  has  been  said  that  Ballard  had  a  com- 
mission and  acted  under  it.  The  point  has  already  been  considered, 
and  indeed  is  not  worth  debating ;  the  commission,  if  any,  was  ille- 
gal, and  of  course  the  seizures  were  so.  But  then  what  effect  has 
this  upon  Talbot  ?  Does  it  make  his  case  better  or  worse  ?  The 
truth  is  that  Talbot  knew  that  Ballard  had  no  commission,  and  he 
also  knew  the  precise  case  and  situation  of  the  Ami  de.  la  Libert^ ; 
to  whom  she  belonged,  where  fitted  out,  and  for  what  purpose.  Tal- 
bot gave  Ballard  guns  within  the  jurisdiction  of  the  United  States, 
and  thus  aided  in  making  him  an  illegal  cruiser ;  he  consorted  and 
acted  with  him,  and  was  a  participant  in  the  iniquity  and  firaud.  In- 
short,  Ballard  took  the  Magdalena,  had  the  possession  of  her,  and 
kept  it ;  Talbot  was  in  under  Ballard  by  connivance  and  fraud,  not 
with  a  view  to  oust  him  out  of  the  prize,  but  to  cover  and  secure  it; 
not  with  a  view  to  bring  him  into  judgment  as  a  transgressor  against 
the  law  of  nations,  but  to  intercept  the  stroke  of  justice,  and  prevent 
his  being  punished.  If  Talbot  procured  possession  of  the  Mag- 
dalena through  the  medium  of  Ballard,  a  citizen  of  the  United  States, 
and  then  brought  her  within  the  jurisdiction  of  the  said  States,  would 
it  not  be  the  duty  of  the  competent  authority  to  order  her  to  be  re- 
stored ?  The  principle  deducible  from  the  law  of  nations  is  plain  9 
you  shall  not  make  use  of  our  neutral  arm  to  capture  vessels  of  your 
enemies,  but  of  our  friends.  If  you  do,  and  bring  the  captured 
vessels  within  our  jurisdiction,  restitution  will  be  awarded.  Both 
the  powers  in  the  present  instance,  though  enemies  to  each  other, 
are  friends  of  the  United  States,  whose  citizens  ought  to  preserve 
a  neutral  attitude,  and  should  not  assist  either  party  in  their  hos- 
tile operations.  But  if,  as  is  agreed  on  all  hands,  Ballard  first  took 
possession  of  the  Magdalena,  and  if  he  continued  in  possession  and 
brought  her  within  the  jurisdiction  of  the  United  States,  which  I  take 
to  be  the  case,  then  no  question  can  arise  with  respect  to 
[  •158  ]  the  legality  *of  restitution.  It  is  an  act  of  justice  result- 
ing from  the  law  of  nations,  to  restore  to  the  friendly 
power  the  possession  of  his  vessel  which  a  citizen  of  the  United 
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States  illegally  bbtainedf  and  to  place  Joost  Janson,  the  master  of 
the  Magdalena,  in  his  former  sto^te,  from  whence  he  had  been  re- 
moved by  the  improper  interference  and  hostile  demeanor  of  Bal- 
lard.  Besides,  it  is  right  to  conduct  all  cases  of  this  kind  in  such 
a  manner  as  that  the  persons  guilty  of  fraud  should  not  gain  by 
it.  Hence  the  efficacy  of  the  legal  principle,  that  no  man  shall  set 
up  his  own  fraud  or  iniquity  as  a  ground  of  action  or  defence. 
This  maxim  applies  forcibly  to  the  present  case,  which,  in  my  ap- 
prehension, is  a  fraud  upon  the  principles  of  neutrality,  a  fraud 
upon  the  law  of  nations,  and  an  insult  as  well  as  a  fraud  against 
the  United  States  and  the  BepubUc  of  France. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  circuit  court 
ought  to  be  affirmed.  Being  clear  on  the  preceding  points,  it  super- 
sedes the  necessity  of  deciding  upon  other  great  questions  in  the 
cause ;  such  as,  whether  Redick  and  Talbot  were  French  citizens, 
whether  the  bill  of  sale  was  colorable  and  fraudulent;  whether 
Redick,  if  a  French  citizen,  did  not  lend  his  name  as  a  cover ;  and 
whether  the  property  did  not  continue  in  Sinclair  and  Wilson,  citi- 
zens of  the  United  States. 

Ibedell,  J.  In  delivering  my  opinion  on  the  great  points  arising 
in  this  case,  I  shall  divide  the  consideration  of  it  under  the  following 
heads: 

1.  Whether  the  district  court  had  jurisdiction  primd  facie  upon  the 
subject-matter  of  the  libel,  taking  for  granted  that  the  allegations  in 
it  were  true. 

2.  Admitting  that  the  court  had  jurisdiction  primd  faciey  whether 
William  Talbot  had  stated  and  supported  a  case  sufficient  to  entitle 
him  to  hold  the  property  as  prize,  exempt  from  the  jurisdiction  and 
control  of  the  district  court 

1.  The  first  inquiry  is  — 

Whether  the  district  court  had  jurisdiction  primd  facie  upon  the 
subject-matter  of  the  libel,  taking  for  granted  that  the  allegations  in 
it  were  true* 

These  aUegations  in  substance  are— 

That  the  ship  was  taken  on  the  high  seas,  by  a  schooner  called 
li' Ami  de  la  Liberty,  commanded  by  Edward  Ballard,  who  had  no  law- 
Ail  commission  to  take  her  as  the  property  of  an  enemy  of  the  French 
republic,  under  whose  authority  the  capture  was  alleged  to  be  made. 

That  William  Talbot,  who  came  up  after  the  surrender,  and  put 
some  men  on  board  when  the  prize  was  in  possession  of  BaUard,  had 
also  no  lawful  commission  for  the  purpose  of  such  a  capture,  being 
an  American  citizen,  and  his  owners  American  citizens  likewise. 

12* 
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[  *  159  ]  *  That  there  was  fraud  and  coUasion  between  Talbot  and 
Ballard,  both  vessels  being  in  fact  the  property  of  the  same 
owners,  Wilson  and  Sinclair,  who  were  American  citizens. 

Such,  substantially,  are  the  allegations  of  the  libel,  and  admitting 
them  to  be  true,  nothing  is  more  clear  than  that  the  capture  was 
unlawftd. 

But  it  is  objected  that  this  is  a  question  of  prize  or  no  prize,  and 
whether  the  ship  was  lawfully  a  prize,  or  not,  is  for  some  court  of  the 
French  republic  alone  to  determine,  under  whose  authority  Ballard 
and  Talbot  allege  they  acted ;  and  it  is  contended  that  the  capture 
in  question  being  of  a  Dutch  ship,  and  not  an  American,  the  United 
States  have  no  right  to  decide  a  dispute  between  the  Dutch  and 
the  French,  in  regard  to  a  capture  on  the  hi^  seas,  claimed  as  law- 
ful by  one  party  and  denied  to  be  such  by  the  other,  since  such  an 
interposition  would  be  equally  a  violation  of  the  law  of  nations, 
and  of  the  17th  article  of  the  treaty  with  France. 

To  this  objection,  the  following  answers  appear  to  me  to  be  satis- 
factory : 

1.  That  it  is  true,  both  by  the  law  of  nations  and  the  treaty  with 
France,  if  a  French  privateer  brings  an  enemy's  ship  into  our  ports, 
which  she  has  taken  as  prize  on  the  high  seas,  the  United  States  as 
a  nation  have  no  right  to  detain  her,  or  make  any  inquiry  into  the 
circumstances  of  the  capture. 

But  this  exemption  from  inquiry  by  our  courts  of  justice,  in  this 
respect,  only  belongs  to  a  French  privateer  lawfully  conmiissioned, 
and,  therefore,  if  a  vessel  claims  that  exemption,  but  does  not  appear 
to  be  duly  entitled  to  it,  it  is.  the  express  duty  of  the  court,  upon 
application,  to  make  inquiry  whether  she  is  the  vessel  she  pretends 
to  be,  since  her  title  to  such  exemption  depends  on  that  very  fact. 

Otherwise,  any  vessel  whatever,  under  a  color  of  that  kind,  might 
capture  with  impunity  and  defy  all  inquiry,  if  she  kept  out  of  a 
French  port,  equally  in  violation  of  the  law  of  nations,  and  insulting 
to  the  French  republic,  which,  from  a  regard  to  its  own  honor  and  a 
principle  of  justice,  would  undoubtedly  disdain  all  piratical  assist- 
ance.    She  might  say  now,  I  trust,  with  as  much  truth  as  dignity, 

Non*  tali  aoxilio,  nee  defensoribos  istiB 
Tempas  eget. 

2.  That  such  an  inquiry  being  thus  proper  to  be  made,  if  upon 
the  inquiry  it  shall  appear,  that  the  vessel  pretending  to  be  a  lawful 
privateer  is  really  not  such,  but  uses  a  colorable  commission  for  the 
purposes  of  plunder,  she  is  to  be  considered  by  the  law  of  nations,  so 
far  at  least  as  a  transfer  of  property  is  concerned,  or  a  title  to  hold  it 
insisted  upon,  in  the  same  light  as  having  no  commission  at  all. 
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3.  That  primd  fade  all  piracies  and  treepasBes  commilr 

ted  *  against  the  general  law  of  nations,  are  inquirable,  and  [  *  160  ] 
may  be  proceeded  against  in  any  nation  where  no  special 
exemption  can  be  maintained,  either  by  the  general  law  of  nations, 
or  by  some  treaty  which  forbids  or  restrains  it. 

It  is  expressly  held,  in  an  authority  quoted,  1  Lex  Mercatoria,  252, 
^  That  if  a  Spaniard  robs  a  Frenchman  on  the  high  seas,  their 
princes  being  both  then  in  amity  with  the  crown  of  England,  and 
the  ship  is  brought  into  a  port  in  England,  the  Frenchman  may  pro- 
ceed criminalUer  against  the  Spaniard  to  punish  him,  and  civilUer 
to  have  restitution  of  his  vessel."  The  authorities  referred  to  are, 
Selden  l^are  Glaus,  lib.  1,  chap.  27 ;  Grotius  de  Jure  Belli  et  Pacis, 
b.  3,  c  9,  s.  16 ;  both  books  of  very  high  authority. 

What  is  called  robbery  on  the  land  is  piracy  if  committed  at  sea. 
3  Inst.  113 ;  1  Com.  Dig.  269.  And  as  every  robbery  on  land  in- 
cludes a  trespass,  so  does  every  piracy  at  sea.  1  Com.  Dig.  268.  Con- 
sequently, if  there  be  an  uidawful  taking,  it  may  be  piracy  or  trespass 
according  to  the  circumstances  of  the  case,  both  being  equally  unlaw- 
fol,  though  one  a  higher  species  of  offence  than  the  other,  which 
cannot  alter  the  intrinsic  illegality  of  the  fact  common  to  both,  but 
only  occasion  a  greater  or  less  degree  of  punishment  proportioned  to 
the  nature  of  the  offence.  It  is,  therefore,  no  answer  to  say,  in  bar 
of  restitution,  that  no  piracy  has  been  committed,  and  therefore  no 
restitution  is  to  foUow,  since,  if  a  trespass  has  been  committed, 
though  not  a  piracy,  restitution  is  equally  proper  as  if  the  offence 
had  amounted  to  piracy  itself: 

4.  That  by  a  due  consideration  of  the  law  of  nations,  whatever 
opinions  may  have  prevailed  formerly  to  the  contrary,  no  hostilities 
of  any  kind  except  in  necessary  self-defence,  can  lawfully  be  prac- 
tised by  one  individual  of  a  nation  against  an  individual  of  any 
other  nation  at  enmity  with  it,  but  in  virtue  of  some  public  author- 
ity. War  can  alone  be  entered  into  by  national  authority ;  it  is 
instituted  for  national  purposes,  and  directed  to  national  objects; 
and  each  individual  on  both  sides  is  engaged  in  it  as  a  member  of 
the  society  to  which  he  belongs,  not  from  motives  of  personal  malig- 
nity and  ill  will  He  is  not  to  fly,  like  a  tiger  upon  his  prey,  the 
moment  he  sees  an  individual  of  his  enemy  before  him.  Such  sa- 
vage notions,  I  believe,  obtained  formerly.  Thank  God,  more  rational 
ones  have  succeeded,  and  a  liberal  man  can  frequently  see  great 
integrity  and  honor  on  both  sides,  though  different  and  irreconcila- 
ble views  of  national  interest  or  principles  may  unfortunately  engage 
two  nations  in  hostility.  Even  in  the  case  of  one  enemy  against 
another  enemy,  therefore,  there  is  no  color  of  justification  for  any 
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[  *  161  ]  ofFeasive  hostile  act,  imless  it  be  aathorized  *  by  some  act 
of  the  government  giving  the  puMic  oonstitational  sane 
tion  to  it 

5.  That  notwithstanding  an  apparent  contrariety  of  opinions  on 
this  subject,  it  would  be  easy  to  show,  upon  principle,  if  not  by  au- 
thority, that  such  hostility,  committed  without  public  authcNrity  on  the 
high  seas,  is  not  merely  an  offence  against  the  nation  of  the  indivi- 
dual committing  the  injury,  but  also  against  the  law  of  nations,  and 
of  course  cognizable  in  other  countries ;  but  that  is  not  material  in 
the  present  stage  of  the  inquiry,  which  affects  only  the  conduct 
of  our  own  citizens  in  our  own  vessels,  attacking  and  taking, 
under  color  of  a  foreign  commission,  on  the  high  seas,  goods  of  our 
Mends. 

This  is  so  palpable  a  violation  of  our  own  law,  I  mean  the  com* 
mon  law,  of  which  the  law  of  nations  is  a  part,  as  it  subsisted  either 
before  the  act  of  congress  on  the  subject,  or  since  that  has  provided  a 
particular  manner  of  enforcing  it,  as  well  as  of  the  law  of  nations 
generally,  that  I  cannot  entertain  the  slightest  doubt,  but  that  upon 
the  case  of  the  libel,  primdfaciej  the  district  court  had  jurisdiction* 

2.  The  next  inquiry  is, 

Whether  William  Talbot  has  stated  and  supported  a  case  suffi- 
dent  to  entitle  him  to  hold  the  property  as  prize,  exempt  firom  the 
jurisdiction  of  the  district  court 

This  claim  is  grounded  as  follows : 

1.  That  at  the  time  of  his  receiving  the  commission,  and  at  the 
time  of  the  capture,  he  was  a  real  French  citizen,  and  his  vessel  was 
French  property,  namely,  the  property  of  Samuel  Bedick,  a  French 
citizen  at  Point-a-Petre  in  Ghiadaloupe. 

2.  That  he  had  a  lawful  commission  to  cruise  from  the  French 
republic 

3.  That  whether  Ballard  had  a  lawful  commission  or  not,  he  him- 
self was  lawfully  entitied ;  1.  To  part,  if  Ballard  had  a  lawful  com* 
mission,  as  having  been  in  sight  at  the  time  of  the  capture,  and 
therefore  contributing  to  intimidate  the  enemy  into  a  surrender,  upon 
the  common  principle.  2.  K  Ballard  had  no  lawful  commission,  and 
is  to  be  considered  as  a  pirate,  his  capture  did  not  change  the  pro* 
perty ;  of  course  it  remained  Dutch,  and  he,  as  captain  of  a  Frendi 
privateer,  had  a  right  to  seize  and  retain  it 

The  first  point  to  be  considered  is, 

Whether  Talbot,  at  the  time  of  his  receiving  the  commission,  and 
at  the  time  of  the  capture,  was  a  French  citizen. 

This  involves  the  great  question  as  to  the  right  of  expatriation,  upon 
which  so  much  has  been  said  in  this  cause.     Perhaps  it  ia  not  neces^ 
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Bary  it  should  be  explicitly  decided  on  this  occasion,  but  I  shall  £reely 
express  my  sentiments  on  the  subject. 

*  That  a  man  ought  not  to  be  a  slave,  that  he  should  not  [  *  163  ] 
be  confined  against  his  will  to  a  particular  spot,  because 
he  happened  to  draw  his  first  breath  upon  it;  that  he  should  not 
be  compelled  to  continue  in  a  society  to  which  he  is  accidentally 
attached,  when  he  can  better  his  situation  elsewhere,  much  less  when 
he  must  starve  in  one  country  and  may  live  comfortably  in  another, 
are  positions  which  I  hold  as  strongly  as  any  man,  and  they  are  such 
as  most  nations  in  the  world  appear  clearly  to  recognize. 

The  only  difference  of  opinion  is,  as  to  the  proper  manner  of  exe- 
cuting this  right. 

Some  hold  that  it  is  a  natural,  unalienable  right  in  each  individual ; 
that  it  is  a  right  upon  which  no  act  of  legislation  can  lawfully  be 
exercised,  inasmuch  as  a  legislature  might  impose  dangerous  re- 
straints  upon  it ;  and,  of  course,  it  must  be  left  to  every  man's  will 
and  pleasure  to  go  off  when  and  in  what  manner  he  pleases. 

This  opinion  is  deserving  of  more  deference,  because  it  appears  to 
have  the  sanction  of  the  constitution  of  this  State,  if  not  of  some 
other  States  in  the  Union. 

I  must,  however,  presume  to  differ  firom  it,  for  the  following 
reasons: 

1.  It  is  not  the  exerdse  of  a  natural  right  in  which  the  individual 
is  to  be  considered  as  aloqe  concerned.  As  every  man  is  entitied  to 
claim  rights  in  society,  which  it  is  the  duty  of  the  society  to  protect, 
he  in  his  turn  is  under  a  solemn  obligation  to  discharge  all  those 
duties  faithfully,  which  he  owes  as  a  citizen,  to  the  society  of  which 
he  is  a  member,  and  as  a  man  to  the  several  members  of  the  society 
individually  vrith  whom  he  is  accociated.  Therefore,  if  he  has  been 
in  the  exercise  of  any  public  trust  for  which  he  has  not  fully  account- 
ed, he  ought  not  to  leave  the  society  until  he  has  accounted  for  it.  If 
he  owes  money  he  ought  not  to  quit  the  country,  and  carry  all  his 
property  with  him,  without  leave  of  his  creditors.  Many  other  cases 
might  be  put,  showing  the  importadbe  of  the  public  having  some 
hold  of  him,  until  •  he  has  fairly  performed  all  those  duties  which  re- 
main unperformed,  before  he  can  honestiy  abahdon  the  society  for- 
ever. But  it  is  said  his  ceasing  to  be  a  citizen  does  not  deprive  the 
public,  or  any  individual  of  it,  of  remedies  in  these  respects ;  yet  the 
right  of  emigration  is  said  to  carry  with  it  the  right  of  removing  his 
family,  and  effects.     What  hold  have  they  of  him  afterwards  ? 

2.  Some  writers  on  the  subject  of  expatriation  say,  a  man  shall 
not  expatriate  in  a  time  of  war,  so  as  to  do  a  prejudice  to  his  country. 
But  if  it  be  a  natural,  unalienable  right,  upon  the  footing  of  mere 
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private  will,  who  can  say  this  shall  not  be  exercised  in  time 
[  *  163  ]  of  war  as  well  as  in  time  of  peace,  since  the  *  individual, 

upon  that  principle,  is  to  think  of  himself  oidy  ?  I  therefore 
think,  with  one  of  the  gentlemen  for  the  defendant,  that  the  principle 
goes  to  a  state  of  war,  as  well  as  peace,  and  it  must  involve  a  time 
of  the  greatest  public  calamity,  as  well  as  the  profoundest  tran- 
quiUity. 

3.  The  very  statement  of  an  exception  in  time  of  war,  shows  that 
the  writers  on  the  law  of  nations,  upon  the  subject  in  general,  plainly 
mean,  not  that  it  is  a  right  to  be  always  exercised  without  the  least 
restraint  of  his  pwn  will  and  pleasure,  but  that  it  is  a  reasonable  and 
moral  right  which  every  man  ought  to  be  allowed  to  exercise,  with 
no  other  limitation  than  such  as  the  pubUc  safety  or  interest  requires, 
to  which  all  private  rights  ought  and  must  forever  give  way.  And 
if  in  any  government,  principles  of  patriotism  and  public  good  ought 
to  predominate  over  mere  private  inclination,  surely  they  ought  to  do 
so  in  a  republic  founded  on  the  very  basis  of  equal  rights,  to  be  per- 
fectly enjoyed  in  every  instance  where  the  public  good  does  not 
require  a  restraint. 

4.  In  some  instances,  even  in  time  of  war,  expatriation  may  fedrly 
be  permitted.  It  ought  not  then  to  be  restrained  But  who  is  to 
permit  it  ?  The  legislature  surely ;  the  constant  guardian  of  the  pub- 
lic interest,  where  a  new  law  is  to  be  made  or  an  old  one  dispensed 
with.  K  they  may  take  cognizance  in  one  instance,  as  for  example 
in  time  of  war,  because  the  public  safety  may  require  it,  why  not  in 
any  other  instance  where  the  public  safety,  for  some  unknown  cause, 
may  equally  require  it  ?  Upon  the  eve  of  a  war  it  may  be  still  more 
important  to  exercise  it,  as  we  often  see  in  case  of  embargoes. 

5.  The  supposition  that  the  power  may  be  abused,  is  of  no  import* 
ance  if  the  public  good  requires  its  exercise.  This  feverish  jealousy 
is  a  passion  that  can  never  be  satisfied.  No  man  denies  the  pro- 
priety of  the  legislature  having  ataxative  power.  Suppose  it  should 
be  seriously  objected  to,  because  the  legislature  might  tax  to  the 
amount  of  19s.  in  the  pound  ?^  They  have  the  power,  but  does  any 
man  fear  the  exercise  of  it  ?  A  legislature  must  possess  every  power 
necessary  to  the  making  of  laws.  When  constructed  as  ours  is, 
there  is  no  danger  of  any  material  abuse.  But  a  legislature  must  be 
weak,  to  the  extremest  verge  of  folly,  to  wish  to  retain  any  man  as  a 
citizen  whose  heart  and  siffections  are  fixed  on  a  foreign  country, 
in  preference  to  his  own.  They  would  naturally  wish  to  get  rid  of 
him  as  soon  as  they  could,  and  therefore  perhaps  the  proper  precau- 
tion would  be  to  restrain  acts  of  banishment,  if  such  could  be  at  all 
permitted,  rather  than  to  limit  the  legislative  control  over  expatdfr- 
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tion.     But  is  there  no  danger  of  abuse  on  the  other  side  ?     Have  not 

all  the  contentions  about  expatriation  in  the  courts,  arisen 

from  a  want  of  the  exercise  *  of  this  very  authority  ?     For,  [  *  164  J 

if  the  legblature  had  prescribed  a  mode,  every  one  would 

know  whether  it  had  or  had  not  been  pursued,  and  all  rights,  private 

as  well  as  public,  would  be  equally  guarded ;  but  upon  the  present 

doctrine  no  rights  are  secured  but  those  of  the  expatriator  himself. 

I,  therefore,- have  no  doubt,  that  when  the  question  is  in  regard  to 
a  citizen  of  any  country,  whose  constitution  has  not  prohibited  the 
exercise  of  the  legislative  power  in  this  instance,  it  not  only  is  a  pro- 
per instance  in  which  it  may  be  exercised,  but  it  is  the  duty  of  the 
legislature  to  make  such  provision,  and  for  my  part  I  have  always 
thought  the  Virginia  assembly  showed  a  very  judicious  foresight  in 
this  particular. 

Whether  the  Virginia  act  of  expatriation  be  now  in  force,  is  a 
question  so  important  that  I  would  not  wish  unnecessarily  to  decide 
it  If  it  be,  I  have  no  doubt  that  a  citizen  of  that  State  can  not  ex- 
patriate himself  in  any  other  manner.  It  seems  most  probable,  (but 
I  think  not  certain)  from  this  record,  that  Talbot  was  a  citizen  of 
Virginia.  We  are,  however,  undoubtedly  to  considet  him  as  a  citi- 
zen of  the  United  States.  Admitting  he  had  a  right  to  expatriate 
himself,  without  any  law  prescribing  the  method  of  his  doing  so,  we 
surely  must  have  some  evidence  that  he  had  done  it.  There  is  none, 
but  that  he  went  to  the  West  Indies,  and  took  an  oath  to  the  French 
republic,  and  became  a  citizen  there.  I  do  not  think  that  merely 
taking  such  an  oath,  and  being  admitted  a  citizen  there,  in  itself,  is 
evidence  of  a  bond  fide  expatriation,  or  completely  discharges  the 
obligations  he  owes  to  his  own  country.  Had  there  been  any  restric- 
tions by  our  own  law  on  his  quitting  this  country,  could  any  act  of  a 
foreign  country  operate  as  a  repeal  of  these  ?  Certainly  not.  When 
he  goes  there  they  know  nothing  of  him,  perhaps,  but  from  his  own 
representation.  He  becomes  a  citizen  of  the  new  country  at  his 
peril.  The  act  is  complete,  if  he  has  legally  quitted  his  own ;  if  not, 
it  is  subordinate  to  the  allegiance  he  originally  owed.  By  allegiance, 
I  mean  that  tie  by  which  a  citizen  of  the  United  States  is  bound  as 
a  member  of  the  society.  Did  any  man  suppose,  when  the  rights  of 
€dtizenship  were  so  freely  and  honorably  bestowed  on  the  unfortunate 
Marquis  de  la  Fayette,  that  that  absolved*  him,  as  a  subject  or  citi- 
zen of  his  own  country  ?  It  had  only  this  effect,  that  whenever  he 
came  into  this  country,  and  chose  to  reside  here,  he  was  ipso  facto  to 
be  deemed  a  citizen,  without  any  thing  farther.  The  same  conse* 
quence,  I  think,  would  follow  in  respect  to  rights  of  citizenship  con- 
ferred by  the  French  republic,  upon  some  illustrious  characters  in 
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oar  own  and  other  countries.  K  merely  intended,  as  ingeniously 
suggested  at  the  bar,  that  upon  going  to  Francei  and  performing 
{he  usual  requisites,  they  should  be  then  French  citizens, 
[  *  165  ]  where  is  the  *honor  of  it  ?  —  since  any  man  may  avail  him- 
self of  an  indiscriminate  indulgence  granted  by  law.  Some 
disagreeable  dilemmas  may  be  occasioned  by  this  double  citizenship; 
but  the  principles,  as  I  have  stated  them,  appear  to  me  to  be  war- 
ranted by  law  and  reason ;  and  if  any  difficulties  arise,  they  show 
more  strongly  the  importance  of  a  law  regulating  the  exercise  of  the 
right  in  question. 

His  going  to  the  West  Indies,  and  takmg  an  oath  of  aUegiance 
there,  considering  it  in  itself,  is  an  equivocal  act.  It  might  be  done, 
with  a  view  to  relinquish  his  own  country  for  ever.  It  might  be 
done,  with  a  view  to  relinquish  it  for  a  time,  in  order  to  gain  some 
temporary  benefit  by  it  If  the  former,  and  this  was  clearly  proved, 
it  possibly  might  have  the  effect  contended  for.  If  the  latter,  it  would 
show  that  he  voluntarily  submitted  to  the  embarrassments  of  two 
distinct  allegiances.  He  must  make  them  as  consistent  as  he  can. 
By  our  treaty  with  Holland,  any  American  citizen,  cruising  upon 
Dutch  subjects,  as  commander  of  a  privateer  under  a  foreign  com- 
mission, is  to  be  deemed  a  pirate.  If  he  left  America  for  the  very 
purpose  of  doing  this,  and  became  a  French  citizen  that  he  might 
have  a  color  for  doing  so,  then  his  taking  a  French  commission  could 
not  absolve  him  from  a  crime  which  he  was  committing  in  the  very 
act  of  taking  it,  and  of  which  the  French  government  might  not  be 
aware,  as  they  are  not  bound  to  take  notice  of  any  other  treaties  but 
their  own.  If  he  went,  intending  to  reside  there  for  a  time  and  to 
act  under  a  commission,  which  he  believed  would,  for  the  present, 
justify  him,  though  this  might  excuse  him  from  the  guilt  of  piracy, 
it  would  not  make  such  a  contract  lawful,  because  in  this  case,  even 
his  intention  was  not  to  expatriate  himself  forever;  and,  conse- 
quently, he  still  remained  an  American  citizen,  and  had  no  authority 
to  take  a  commission  at  alL  It  surely  is  impossible  for  us  to  say  he 
meant  a  real  expatriation,  when  his  conduct  primd  facicj  as  much 
indicates  a  crime  as  any  thing  else.  If  he  had  such  an  intention 
before  be  left  this  country,  why  not  mention  it?  K  a  citizen  of 
Virginia,  and  their  act  of  expatriation  was  not  in  force,  yet  surely  it 
prescribed  as  good  a  metjiod  of  effecting  it  as  any  other,  and  his  not 
pursuing  this  method,  if  he  really  meant  an  expatriation,  can  be 
accounted  for  in  no  other  manner  but  that  he  was  conscious  the 
vessel  he  was  fitting  out  was  for  the  purpose  of  cruising,  and  would 
have  been  stopped  by  the  government,  had  his  design  of  expatriation 
so  plainly  evinced  it 
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I  tiierefore  most  say,  there  is  no  evidence  to  satisfy  me  that  he 
ceased  to  be  an  American  citizen,  so  as  to  be  absolved  from  the 
dnties  he  owed  to  his  own  country ;  and,  among  others,  that  duty  of 
not  cruising  against  the  Dutch,  in  violation  of  the  law  of  nations 
generally,  and  of  the  treaty  with  Holland  in  particular. 

*  My  observations  as  to  Talbot  will,  in  a  great  measure,  [  *  166  ] 
apply  to  Redick,  who  appears  to  have  been  a  citizen  of  Vir- 
ginia. There  is  no  evidence  to  satisfy  me  that  he  ceased  to  be  an 
American  citizen  and  became  a  French  citizen,  absolved  from  the 
duty  he  owed,  as  a  citizen,  to  his  own  country.  There  is  nothing  to 
show  this,  but  a  residence  of  no  long  duration  in  a  French  island, 
his  taking  an  oath  to  the  Frenoh  Republic,  and  being  admitted  a 
French  citizen,  which,  for  the  reasons  I  have  given,  I  do  not  think 
sufficient 

In  addition  to  my  other  observations,  I  may  add,  how  is  it  pos- 
sible, upon  this  principle,  for  the  public  to  know  in  what  situation 
they  stand,  as  to  any  one  of  these  persons  ?  It  is  not  impossible,  (I 
believe  instances  indeed  have  already  happened  of  it,)  that  an  Ame- 
rican citizen  may  go  to  some  of  the  dominions  of  the  French,  become 
a  French  citizen  for  a  time,  enjoy  all  the  benefits  of  such,  and  after- 
wards return  to  his  own  country,  and  claim  and  enjoy  all  the  privi- 
leges of  a  citizen  there,  without  the  least  possibility  of  the  public 
knowing,  otherwise  than  from  accident,  whether  he  has  become  a 
citizen  of  another  government  or  not.  Suppose  one  of  them  was  to 
insist  on  holding  an  estate  in  land,  devised  to  him  after  his  new  citi- 
zenship, how  could  it  be  proved  he  was  an  alien  ? 

Whether,  therefore,  the  property  of  the  privateer  was  in  Redick,  or 
in  Wilson  and  Sinclair,  I  think  it  was  equally  American  property, 
though,  I  confess,  the  weight  of  the  evidence  impresses  m^  strongly 
with  a  belief,  that  the  property  was  Wilson  and  Sinclair's.  And,  in 
regard  to  the  objection,  that  nothing  they  could  say  or  do,  or  Talbot 
eitiier,  could  affect  Redick,  I  think,  as  Talbot  appears  as  the  agent  of 
Redick,  of  whom  we  know  nothing  but  through  him,  his  declarations 
axe  to  be  regarded  as  Redick's  own,  and  any  declarations  of  Wilson 
or  Sinclair,  in  his  presence,  and  any  of  the  conduct  of  either  of  them, 
sanctioned  by  him,  must  have  the  same  effect  as  if  the  declarations 
had  been  made  in  the  presence  of  Redick,  and  such  conduct  sanc- 
tioned by  himselfl 

I  consider  the  proof  of  the  commission  sufficient,  but  deny  its 
operation,  as  I  consider  the  vessel  to  have  been  an  American  vessel, 
owned  by  an  American  or  Americans,  and  with  an  American  captain 
on  board. 

I  now  proceed  to  inquire  into  the  consequences  of  Ballard's  capture, 

VOL.  I.  13 
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and  Talbot's  cooperation  with  him,  though  perhaps,  upon  my  prin- 
ciples, it  is  not  absolutely  necessary. 

1.  Ballard's  capture,  I  think,  is  clearly  insupportable.  Admitting 
him  to  have  been  expatriated,  (which,  if  the  Virginia  law  was  in 
force,  I  think  he  was,)  he  did  not  become  a  French  citizen  at  alL 

Only  one  of  the  crew  was  a  Frenchman.  I  think  all  the 
[  •167  ]  rest  were  proved  to  be  Americans  or  English.     She  •was 

fitted  out  in  the  United  States.  The  commission,  if  good 
at  all,  was  of  a  temporary  and  secret  nature,  and  seems  to  have  been 
confined  to  a  special  purpose,  to  be  executed  within  the  United 
States.  She  certainly  had  no  authority  to  cruise,  that  being  speci- 
fied in  every  commission  of  that  nature.  Whoever  were  her  owners 
she  does  not  appear  to  have  been  French  property.  On  the  contrary, 
there  is  the  highest  possibility  that  Talbot's  and  Ballard's  vessels  had 
the  same  ovtmers.  So  conscious  was  he  of  the  illegality  of  his  con- 
duct that  he  even  preferred  no  claim  for  the  captured  property. 

2.  Talbot,  considering  himself  as  master  of  a  lawful  privateer, 
claims  upon  two  grounds :  1.  Upon  supposition  of  Ballard's  being 
a  lawful  commission,  he  claims  as  being  in  sight  at  the  time  of  the 
capture.  To  this  it  is  sufficient  to  say,  that  it  was  not  a  lawful  com« 
mission.  2.  If  Ballard  had  no  lawful  conunission,  he  claims  upon 
his  independent  right,  alleging  that  if  Ballard  had  no  lawful  commis- 
sion, the  property  was  not  changed  to  Ballard,  and  therefore  he  had 
a  right  to  take. 

This  claim,  if  Talbot's  was  a  lawful  privateer,  would  undoubtedly 
be  good,  if  he  was  not  a  confederate  with  Ballard.  But  it  is  clear  that 
he  was,  that  he  cruised  before  and  after,  in  company  with  him ;  that 
he  put  guns  on  board  of  his  vessel ;  and  there  is  the  strongest  reason 
to  believe  that  they  both  belonged  to  the  same  owners.  It  is  true, 
if  Talbot  had  come  up,  ignorant  of  Bedlard's  authority,  and  inad- 
vertently put  men  on  board  the  prize  in  conjunction  with  Bedlard, 
supposing  he  had  a  lawful  commission,  when  in  reality  he  had  not, 
it  might  with  some  reason  be  contended  that  Talbot  should  hold  the 
prize.  But  wilful  ignorance  is  never  excusable ;  when  there  is  time 
to  inquire  inquiry  ought  to  be  made.  There  is  not,  however,  the 
least  reason  for  supposing  any  ignorance  in  the  case.  He  abetted 
Ballard's  authority  such  as  it  was.  He  acted  in  support  of  it,  not  in 
opposition  to  it.  It  does  not  appear  that  he  ever  questioned  it  until 
after  his  arrival  in  Charleston.  It  was,  therefore,  a  mere  afterthought. 
A  man  having  a  commission,  is  authorized,  but  not  compelled,  to 
exercise  it  His  will  must  concur  to  make  a  capture  under  it  It 
does  not  appear  that  he  relied,  at  sea,  upon  his  own  force,  but  upon 
Ballard's ;  at  least,  in  this  instance,  upon  his  own  and  Bcdlard's  in 
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conjunction.  A  man  having  a  lawful  commission,  is  authorized  to 
cruise  himself,  and  to  cruise  in  company  with  others  having  lawful 
authority.  It  does  not  authorize  him  to  associate  with  pirates,  or 
any  unlawful  depredators  on  the  high  seas.  If  he  does  so,  he  departs 
from  his  commission,  assumes  a  new  character  which  that  does  not 
authorize,  and  risks  all  the  consequences  of  it.  It  is  impos- 
sible that  Ballard  can  be  guilty  of  *  a  crime,  and  Talbot  [  *  168  ] 
who  associated  with  him,  in  the  wilful  commission  of  it, 
can  be  wholly  innocent  of  it  A  man  can  be  guilty  of  no  crime 
in  obeying  a  lawful  commission.  He,  therefore,  in  this  instance, 
if  guilty  of  a  crime,  must  be  considered  altogether  detached  from  a 
rightful  authority,  which  he  abandoned  in  search  of  the  profit  of  an 
illegal  adventure.  If,  at  sea,  he  acted  in  support  of  Ballard's  claim, 
how  can  he  claim  now,  on  the  principle  of  that  being  insupportable  ? 
At  sea  was  the  place  for  him  to  make  his  option.  He  has  no  right| 
after  the  prize  i&  brought  into  port,  to  say,  ^^  I  made  a  bad  option 
there ;  I  supported  Ballard's  claim,  whereas  I  ought  to  have  opposed 
it  and  stood  upon  my  own.  I  will  now  take  this  Dutch  ship  as  a 
prize  by  my  own  authority."  For  such,  in  effect,  I  take  to  be  the 
substance  of  any  claim  suggested  after  his  arrival  in  port. 

I  therefore  think,  upon  this  ground,  even  admitting  that  Talbot's 
was  a  rightful  privateer,  his  claim  is  insupportable. 

Wilson,  J.  As  I  decided  this  cause  in  the  circuit  court,  it  gives 
me  pleasure  to  be  relieved  from  the  necessity  of  giving  any  opinion 
on  the  appeal,  by  the  unanimity  of  sentiment  that  prevails  among 
the  judges^ 

Gushing,  J.  The  facts  in  this  case,  so  far  as  they  appear  to  me  to 
be  essential  for  forming  an  opinion,  may  be  reduced  to  a  very  narrow 
compass.  Ballard,  the  commander  of  a  vessel  which  was  illegally 
fitted  out  in  the  United  States,  cruises  in  company  with  Talbot,  who 
alleges  that  he  is  a  French  citizen,  and  produces  a  French  commis- 
sion. Ballard  captures  the  Magdalena,  a  Dutch  prize ;  then  Talbot 
joins  him ;  and  both,  having  put  prize-masters  on  board,  bring  the 
prize  into  the  harbor  of  Charleston.  The  questions  arising  on  this 
statement  are,  simply,  whether  the  capture  under  such  circumstances 
is  a  violation  of  our  treaty  with  Holland  ?  and  whether  it  is  such 
a  case  of  prize  as  the  courts  of  the  United  States  can  take  cogniz* 
ancc  of,  consistently  with  the  treaty  between  America  and  France  ? 
Now,  the  whole  transaction  at  Guadaloupe,  as  well  as  here,  presents 
itself  to  my  mind  as  fraudulent  and  collusive.  But  even  supposing 
that  Talbot  was,  bondfide^  a  French  citizen,  the  other  circumstances 
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of  the  case  are  sufficient  to  render  the  capture  void.  It  was,  in  trathy 
a  capture  by  Ballard,  who  had  no  authority,  or  color  of  authority,  for 
his'  conduct.  He  was  an  American  citizen ;  he  had  never  left  the 
United  States ;  his  vessel  was  owned  by  American  citizens ;  and  the 
commission  which  he  held  by  assignment,  was  granted  by  a  French 
admiral,  within  the  United  States,  to  another  person  for  a  particular 
purpose,  but  not  for  the  purpose  of  capture.  Then,  shall  not  the 
property,  which  he  has  thus  taken  firom  a  nation  at  peace 
[  *  169  ]  with  the  United  States,  and  *  brought  within  our  jurisdic* 
tion,  be  restored  to  its  owners  ?  Every  principle  of  justice, 
law,  and  policy,  unite  in  decreeing  the  affirmative ;  and  there  is  no 
positive  compact  with  any  power  to  prevent  it. 

On  the  important  right  of  expatriation,  I  do  not  think  it  necessary 
to  give  an  opinion ;  but  the  doctrine  mentioned  by  Heinecdus^  seems 
to  furnish  a  reasonable  and  satisfactory  rule.  The  act  of  expatria* 
tion  should  be  bondjide^  and  manifested  at  least  by  the  emigrant's 
actual  removal,  with  his  family  and  effects  into  another  country. 
This  however  forms  no  part  of  the  ground  on  which  I  think  the 
decree  of  the  circuit  court  ought  to  be  affirmed. 

RuTLEDGE,  C.  J.  The  merits  of  the  cause  are  so  obvious,  that 
I  do  not  conceive  there  is  much  difficulty  in  pronouncing  a  fair 
and  prompt  decision  for  affijrming  the  decree  of  the  circuit 
court 

The  doctrine  of  expatriation  is  certainly  of  great  magnitude,  but  it 
is  not  necessary  to  give  an  opinion  upon  it,  in  the  present  cause, 
there  being  no  proof  that  Captain  Talbot's  admission  as  a  citizen  of 
the  French  republic,  was  with  a  view  to  relinquish  his  native  coun- 
try, and  a  man  may  at  the  same  time  enjoy  the  rights  of  citizenship 
under  two  governments. 

It  appears,  upon  the  whole,  that  Ballard's  vessel  was  illegally  fitted 
out  in  the  United  States,  and  the  weight  of  evidence  satisfies  my 
mind  that  Talbot's  vessel,  which  was  originally  American  property, 
continued  so  at  the  time  of  the  capture,  notwithstanding  all  the  firaud- 
ulent  attempts  to  ^ve  it  a  different  complexion.  The  capture, 
therefore^  was  a  violation  of  the  law  of  nations  and  of  the  treaty  with 
Holland.  The  court  has  a  clear  jurisdiction  of  the  cause,  upon  the 
express  authority  of  Pelaches's  case.  4.  Inst  And  every  motive  of 
good  faith  and  justice  must  induce  us  to  concur  with  the  circuit 
court,  in  awarding  restitution. 

The  decree  of  the  circuit  court  affirmed. 

The  counsel  for  the  appellees  then  moved  the  court  to  assess  ad* 
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ditiooal  damages,  which  was  opposed  by  Dallas^  for  the  appellant, 
and,  after  argoment,  the  foUowing  order  was  made : 

By  the  Court.  Ordered,  that  the  decree  of  the  circuit  court  of 
South  Carolina  district,  pronounced  on  the  5th  day  of  November, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-four, 
afiirming  the  decree  of  the  district  court  of  the  same  district,  pro- 
nounced  on  the  sixth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-four,  be  in  all  its  parts  establish- 
ed and  affirmed.  And  it  is  further  considered,  ordered,  adjudged,  and 
decreed,  that  the  said  William  Talbot,  the  plaintiff  in  error, 
do  pay  to  the  said  ^Joost  Janson,  the  defendant  in  error,  [  *  170  ] 
in  addition  to  the  sum  of  one  thousand  seven  hundred  and 
fifty-five  dollars  fifty-three  cents,  for  demurrage  and  interest,  and 
eighty-two  dollars  for  costs,  in  the  decree  of  the  said  circuit  court 
mentioned,  demurrage  for  the  detention  and  delay  of  the  said  brig- 
antine  Vrouw  Christina  Magdalena,  at  the  rate  of  nine  dollars  and 
thirty-three  cents,  lawful  money  of  the  United  States,  per  diem,  to  be 
accounted  firom  the  fifth  day  of  November  last  past,  till  the  sixth  day 
of  June  last,  the  day  of  the  actual  sale  of  the  said  brigantine,  under 
the  interlocutory  order  of  this  court,  of  the  third  day  of  March  last 
past,  to  wit,  for  two  hundred  and  thirteen  days,  a  sum  of  nineteen 
hundred  and  eighty-seven  dollars  and  twenty-nine  cents,  and.  also 
interest  at  the  rate  of  seven  per  centum  per  annum,  for  two  hundred 
and  ninety  days,  on  the  sum  of  fifty-one  thousand  eight  hundred 
and  forty-five  dollars,  being  the  amount  of  the  sales  of  the  cargo  of 
the  said  brigantine  heretofore  sold,  by  order  and  permission  of  the 
said  district  court,  and  making  a  sum  of  two  thousand  eight  hundred 
and  eighty-three  dollars  and  forty-two  cents,  and  also  a  like  sum  of 
seven  per  centum  per  annum  on  the  amount  of  sales  of  the  said  brig- 
antine Vrouw  Christina  Magdalena,  under  the  order  of  this  court, 
that  is  to  say,  interest  for  seventy-seven  days  on  the  sum  of  eighteen 
hundred  and  twenty  dollars,  from  the  said  sixth  day  of  June  last, 
making  the  sum  of  twenty-six  dollars  and  eighty-seven  cents,  the 
whole  of  which  interest  to  be  accounted  to  this  day,  and  making  to- 
gether the  sum  of  two  thousand  nine  hundred  and  ten  dollars  twenty- 
nine  cents,  lawful  money  of  the  United  States,  and  which  said  in- 
terest and  demurrage  make  together  the  sum  of  four  thousand  eight 
hundred  and  ninety-seven  dollars  fifty-eight  cents,  in  addition  to  and 
exclusive  of  the  demurrage,  interest,  and  costs  adjudged  in  the  said 
circuit  court  of  the  United  States  for  South  Carolina  district,  also 
ninety-one  dollars  and  ninety-three  cents  for  his  costs  and  charges,  and 
that  the  said  Joost  Janson  have  execution  of  this  judgment  and  de- 
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cree  by  special  mandate  to  the  said  circuit  court,  and  process  agree- 
able to  the  act  of  the  congress  of  the  United  States,  in  that  case 
made  and  provided*^ 

S  D.  909 ;  8  C.  110;  1  W.  238;  3  P.  i4S. 
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On  the  4tli  Febmaiy,  a  oommiflsion,  bearing  date  the  27th  of  Jannaiy,  1796,  was 
read,  appointing  Samuel  Chase  one  of  the  justices  of  the  supreme  court 

On  the  8th  of  March,  a  commission,  bearing  date  the  4th  of  March,  1796,  was  read, 
appcMuting  Olirer  Ellsworth  chief  justice. 

Htlton,  Plaintiff  in  Error,  v.  The  United  States. 

3.  D.  171. 

A  tax  on  carriages,  under  the  act  of  June  5tfa,  1794,  (1  U.  8.  Stat  at  Laige,  373,)  is  not  a 
direct  tax,  aad  so  not  required  by  the  constitution  to  be  laid  according  to  the  census. 

This  was  a  isrit  of  error  to  the  drcoit  court  of  the  United  States 
for  the  district  of  Virginia.  The  question  raised,  and  all  the  facts 
necessary  to  be  adverted  to,  appear  in  the  opinions  of  the  members 
of  the  court  The  cause  was  argued  by  the  Attorney' General  and 
BdmiUony  in  support  of  the  tax,  and  by  Campbeltj  district  attorney 
for  the  district  of  Virginia,  and  BiffersoUj  the  attorney-general  of 

Pennsylvania,  in  opposition  to  it. 
[  •  172  ]      •  The  court  delivered  their  opinions  seriatim^  in  the  fol- 
lowing terms.^ 

Chase,  J.  By  the  case  stated,  only  one  question  is  submitted  to 
the  opinion  of  this  court :  —  Whether  the  law  of  congress  of  the  5th 
of  June,  1794,  (1  U.  S.  Stat  at  Large,  373,)  entitled,  <<  An  act  to  lay 
duties  upon  carriages  for  the  conveyance  of  persons,"  is  unconstitu* 
tional  and  void  ? 


1  As  to  additional  damages,  see  Cotton  v.  Wallace,  3  D.  802 ;  Jennings  et  al.  v.  The 
Brig  Perseverance,  8  D.  836. 

'  The  chief  justice,  Ellsworth,  was  sworn  into  office  in  the  morning;  but  not  having 
heard  the  whole  of  the  argument,  he  declined  taking  anj  part  in  the  decision  of  this 
cause. 
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The  principles  laid  down  to  prove  the  above  law  void,  are  these : 
That  a  tax  on  carriages  is  a  direct  tax,  and  therefore,  by  the  con- 
stitation,  must  be  laid  according  to  the  census  directed 
*  by  the  constitution  to  be  taken,  to  ascertain  the  number  [  *  173  ] 
of  representatives  from  each  State.  And  that  the  tax  in 
question,  on  cairiages,  is  not  laid  by  that  role  of  apportionment,  but 
by  the  rule  of  uniformity,  prescribed  by  the  constitution  in  the  case 
of  duties,  imposts,  and  excises ;  and  a  tax  on  carriages  is  not  within 
either  of  those  descriptions. 

By  the  second  section  of  the  first  article  of  the  constitution  it  is  pro- 
vided that  direct  taxes  shall  be  apportioned  among  the  several  States, 
according  to  their  numbers,  to  be  determined  by  the  rule  prescribed. 

By  the  ninth  section  of  the  same  article  it  is  further  provided,  that 
no  capitation  or  other  direct  tax  shall  be  laid  unless  in  proportion  to 
the  census,  or  enumeration  before  directed. 

By  the  eighth  section  of  the  same  artide  it  was  declared  that 
congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises,  but  all  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States. 

As  it  was  incumbent  on  the  plaintiff's  counsel  in  error,  so  they 
took  great  pains  to  prove  that  the  tax  on  carriages  was  a  direct  tax, 
but  they  did  not  satisfy  my  mind.  I  think  at  least  it  may  be 
doubted ;  and  if  I  only  doubted,  I  should  afiSrm  the  judgment  of  the 
circuit  court  The  deliberate  decision  of  the  national  legislature, 
(who  did  not  consider  a  tax  on  carriages  a  direct  tax,  but  thought  it 
was  within  tiie  description  of  a  duty)  would  determine  me,  if  the 
case  was  doubtful,  to  receive  the  construction  of  the  legislature. 
But  I  am  inclined  to  think  that  a  tax  on  carriages  is  not  a  direct  tax, 
within  the  letter  or  meaning  of  the  constitution. 

The  great  object  of  the  constitution  was,  to  give  congress  a  power 
to  lay  taxes  adequate  to  the  exigencies  of  government ;  but  they 
were  to  observe  two  rules  in  imposing  them,  namely,  the  rule  of  uni- 
formity when  they  laid  duties,  imposts,  or  excbes  ;  and  the  rule  of 
apportionment,  according  to  the  census,  when  they  laid  any  direct  tax- 

If  there  are  any  other  species  of  taxes  that  are  not  direct,  and  not 
included  within  the  words  duties,  imposts,  or  excises,  they  may  be 
laid  by  the  rule  of  uniformity  or  not,  as  congress  shall  think  proper 
and  reasonable.  If  the  framers  of  the  constitution  did  not  contem* 
plate  other  taxes  than  direct  taxes,  and  duties,  imposts,  and  excises, 
there  is  great  inaccuracy  in  their  language.  If  these  four  species 
of  taxes  were  aU  that  were  meditated,  the  general  power  to  lay  taxes 
was  unnecessary.  K  it  was  intended  that  congress  should  have  au- 
thority to  lay  only  one  of  the  four  above  enumerated,  to  wit,  direct 
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taxes  by  the  rale  of  apportionment,  and  the  other  three  by  the  rule 
of  uniformity,  the  expresaions  would  have  run  thus :  ^^  Congress 
shall  have  power  to  lay  and  collect  direct  taxes  and  duties, 
[  *  174  ]  imposts,  *  and  excises ;  the  first  shall  be  laid  according  to 
the  census,  and  the  three  last  shall  be  uniform  throughout 
the  United  States."  The  power  in  the  eighth  section  of  the  first 
article  to  lay  and  collect  taxes,  included  a  power  to  lay  direct  taxes, 
(whether  capitation,  or  any  other)  and  also  duties,  imposts,  and  ex- 
cises, and  every  other  species  or  kind  of  tax  whatsoever,  and  called 
by  any  other  name.  Duties,  imposts,  and  excises  were  enumerated, 
after  the  general  term  taxes,  only  for  the  purpose  of  declaring  that 
they  were  to  be  laid  by  the  rule  of  uniformity.  I  consider  the  con- 
stitution to  stand  in  tUs  manner,  —  a  general  power  is  given  to  con- 
gress to  lay  and  collect  taxes  of  every  kind  or  nature  without  any 
restraint,  except  only  on  exports ;  but  two  rules  are  prescribed  for 
their  government,  namely,  uniformity  and  apportionment ;  three  kinds 
of  taxes,  to  wit,  duties,  imposts,  and  excises  by  the  first  rule,  and 
capitation  or  other  direct  taxes  by  the  second  rule. 

I  believe  some  taxes  may  be  both  direct  and  indirect  at  the  same 
time.  If  so,  would  congress  be  prohibited  from  laying  such  a  tax 
because  it  is  partiy  a  direct  tax? 

The  constitution  evidently  contemplated  no  taxes  as  direct  taxes, 
but  only  such  as  congress  could  lay  in  proportion  to  the  census. 
The  rule  of  apportionment  is  only  to  be  adopted  in  such  cases  where 
it  can  reasonably  apply ;  and  the  subject  taxed  must  ever  determine 
the  application  of  the  rule. 

If  it  is  proposed  to  tax  any  specific  article  by  the  rule  of  appor- 
tionment, and  it  would  evidentiy  create  great  inequality  and  injus- 
tice, it  ia  unreasonable  to  say  that  the  constitution  intended  such  tax 
should  be  laid  by  that  rule. 

It  appears  to  me  that  a  tax  on  carriages  cannot  be  laid  by  the  rule 
of  apportionment,  without  very  great  inequality  and  injustice.  For 
example,  suppose  two  States  equal  in  census,  to  pay  eighty  thousand 
dollars  each,  by  a  tax  on  carriages  of  eight  dollars  on  every  carriage, 
and  in  one  State  there  are  one  hundred  carriages,  and  in  the  other 
one  thousand.  The  owners  of  carriages  in  one  State  would  pay  ten 
times  the  tax  of  owners  in  the  other.  A,  in  one  State,  would  pay 
for  his  carriage  eight  dollars ;  but  B,  in  the  other  State,  would  pay 
for  his  carriage,  eighty  dollars. 

It  was  argued  that  a  tax  on  carriages  was  a  direct  tax,  and  might 
be  laid  according  to  the  rule  of  apportionment,  and,  as  I  understood, 
in  this  manner :  Congress,  after  determining  on  the  gross  sum  to  be 
raised,  was  to  apportion  it  according  to  the  census,  and  then  lay  it 
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in  one  State  on  carriages,  in  another  on  horses,  in  a  third  on  tobacco, 
)n  a  fourth  on  rice ;  and  so  on.  I  admit  that  this  mode  might  be 
adopted  to  raise  a  certain  sum  in  each  State,  according  to  the  cen* 
sns,  but  it  would  not  be  a  tax  on  carriages,  but  on  a  number  of  spe- 
cific articles ;  and  it  seems  to  me  that  it  would  be  liable  to 
the  same  objection  of  *  abuse  and  oppression,  as  a  selection  [  *  175  ] 
of  any  one  article  in  all  the  States. 

I  think  an  annual  tax  on  carriages  for  the  conveyance  of  persons, 
may  be  considered  as  within  the  power  granted  to  congress  to  lay 
duties.  The  term  duty,  is  the  most  comprehensive  next  to  the  ge- 
nerical  term  ^0:2;;  and  practically  in  Great  Britain,  whence  we  take 
our  general  ideas  of  taxes,  duties,  imposts,  excises,  customs,  &c.,  ism- 
braces  taxes  on  stamps,  tolls  for  passage,  &;c.,  &c,  and  is  not  confined 
to  taxes  on  importation  only. 

It  seems  to  me  that  a  tax  on  expense  is  an  indirect  tax ;  and  I 
think  an  annual  tax  on  a  carriage  for  the  conveyance  of  persons,  is 
of  that  kind ;  because  a  carriage  is  a  consumable  commodity,  and  i 
such  annual  tax  on  it,  is  on  the  expense  of  the  owner. 

I  am  inclined  to  think,  but  of  this  I  do  not  give  a  judicial  opinion, 
that  the  direct  taxes  contemplated  by  the  constitution,  are  only  two, 
to  wit,  a  capitation  or  poll  tax,  simply  without  regard  to  property, 
profession,  or  any  other  circumstance ;  and  a  tax  on  land.  I  doubt 
whether  a  tax,  by  a  general  assessment  of  personal  property,  within 
the  United  States,  is  included  within  the  term  direct  tax. 

As  I  do  not  think  the  tax  on  carriages  is  a  direct  tax,  it  is  unneces- 
sary at  this  time  for  me  to  determine  whether  this  court  constitu- 
tionally possesses  the  power  to  declare  an  act  of  congress  void,  on  the 
ground  of  its  being  made  contrary  to,  and  in  violation  of,  the  consti- 
tution ;  but  if  the  court  have  such  power,  I  am  firee  to  declare,  that  I 
will  never  exercise  it  but  in  a  very  clear  case. 

I  am  for  affirming  the  judgment  of  the  circuit  court 

Paterson,  J.  By  the  second  section  of  the  first  article  of  the  con- 
stitution of  the  United  States,  it  is  ordained  that  representatives  and 
direct  taxes  shall  be  apportioned  among  the  States,  according  to 
their  respective  numbers,  which  shall  be  determined  by  adding  to  the 
whole  number  of  free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  including  Indians  not  taxed,  three  fifths  of  all 
other  persons. 

The  eighth  section  of  the  said  article  declares  that  congress  shall 
have  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises ; 
but  all  duties,  imposts  and  excises,  shall  be  uniform  throughout  the 
United  States. 


154         SUPREME   COURT  OF   THE   UNITED   STATES. 

Hjlton  V.  The  United  States    8  D. 

The  ninth  section  of  the  same  article  provides,  that  no  capitatioa 
or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the  census  or 
enumeration  before  directed  to  be  taken. 

Congress  passed  a  law  on  the  5th  of  June,  1794,  (1  U.  S.  Stat,  at 
Large,  373,)  entitled,  ^  An  act  laying  duties  upon  carriages  for  the 

conveyance  of  persons." 
[  *  176  ]  *  Daniel  Lawrence  Hylton,  on  the  5th  of  June,  1794,  and 
therefrom  to  the  last  day  of  September  next  following, 
owned,  possessed,  and  kept  one  hundred  and  twenty-five  chariots  for 
the  conveyance  of  persons,  but  exclusively  for  his  own  separate  use, 
and  not  to  let  out  to  hire,  or  for  the  conveyance  of  persons  for  hire. 

The  question  is,  whether  a  tax  upon  carriages  be  a  direct  tax?  If 
it  be  a  direct  tax,  it  is  unconstitutional,  because  it  has  been  laid  pur- 
suant to  the  rule  of  uniformity,  and  not  to  the  rule  of  apportionment. 
In  behalf  of  the  plaintiff  in  eiror,  it  has  been  urged,  that  a  tax  on 
carriages  does  not  come  within  the' description  of  a  duty,  impost,  or 
excise,  and  therefore  is  a  direct  tax.  It  has,  on  the  other  hand,  been 
contended  that  as  a  tax  on  carriages  is  not  a  direct  tax,  it  must  fall, 
within  one  of  the  classifications  just  enumerated,  and  particularly 
must  be  a  duty  or  excise.  The  argument  on  both  sides  turns  in  a 
circle ;  it  is  not  a  duty,  impost,  or  excise,  and  therefore  must  be  a 
direct  tax ;  it  is  not  tax,  and  therefore  must  be  a  duty  or  excise. 
What  is  the  natural  and  common,  or  technical  and  appropriate 
meaning  of  the  words,  duty  and  excise,  it  is  not  easy  to  ascertain* 
They  present  no  clear  and  precise  idea  to  the  mind.  Different  per- 
sons will  annex  different  significations  to  the  terms.  It  was,  how- 
ever, obviously  the  intention  of  the  framers  of  the  constitution,  that 
congress  should  possess  full  power  over  every  species  of  taxable 
property,  except  exports.  The  term  taxes  is  generical,  and  was 
made  use  of  to  vest  in  congress  plenary  authority  in  all  cases  of  tax- 
ation. The  general  division  of  taxes  is  into  direct  and  indirect. 
Although  the  latter  term  is  not  to  be  found  in  the  constitution,  yet 
the  former  necessarily  implies  it.  Indirect  stands  opposed  to  direct. 
There  may,  perhaps,  be  an  indirect  tax  on  a  particular  article,  that 
cannot  be  comprehended  within  the  description  of  duties,  or  imposts, 
or  excises ;  in  such  case  it  will  be  comprised  under  the  general  de- 
nomination of  taxes.    For  the  term  tax  is  the  genus,  and  includes, 

1.  Direct  taxes. 

2.  Duties,  imposts,  and  excises. 

3.  All  other  classes  of  an  indirect  kind,  and  not  vdthin  any  of  the 
classifications  enumerated  under  the  preceding  heads. 

The  question  occurs,  how  is  such  tax  to  be  laid ;  uniformly  or 
apportionately  ?    The  rule  of  uniformity  wiU  apply,  because  it  is  an 
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indirect  tax,  and  direct  taxes  only  are  to  be  apportioned.  What  are 
direct  taxes  within  the  meaning  of  the  constitution  ?  The  constitu- 
tion declares  that  a  capitation  tax  is  a  direct  tax ;  and  both  in  theory 
and  practice,  a  tax  on  land  is  deemed  to  be  a  direct  tax.  In  this 
way,  the  terms  direct  taxes,  and  capitation  and  other  direct 
tax,  are  satisfied.  It  is  not  *  necessary  to  determine,  [  *  177  ] 
whether  a  tax  on  the  product  of  land  be  a  direct  or  indirect 
tax.  Perhaps  the  immediate  product  of  land,  in  its  original  and 
crude  state,  ought  to  be  considered  as  the  land  itself;  it  makes  part 
of  it,  or  else  the  provision  made  against  taxing  exports  would  be 
easily  eluded.  Land,  independentiy  of  its  produce,  is  of  no  value. 
When  the  produce  is  converted  into  a  manufacture  it  assumes  a  new 
shape ;  its  nature  is  altered,  its  original  state  is  changed,  it  becomes 
quite  another  subject,  and  will  be  differentiy  considered.  Whether 
direct  taxes,  in  the  sense  of  the  constitution,  comprehend  any  other 
tax  than  a  capitation  tax,  and  tax  on  land,  is  a  questionable  point. 
If  congress,  for  instance,  should  tax,  in  the  aggregate  or  mass,  things 
that  generally  pervade  all  the  States  in  the  Union,  then  perhaps  the 
rule  of  apportionment  would  be  the  most  proper,  especially  if  an 
assessment  was  to  intervene.  This  appears,  by  the  practice  of  some 
of  the  States,  to  have  been  considered  as  a  direct  tax.  Whether  it 
be  so  under  the  constitution  of  the  United  States  is  a  matter  of  some 
difficulty ;  but  as  it  is  not  before  the  court,  it  would  be  improper  to 
give  any  decisive  opinion  upon  it  I  never  entertained  a  doubt  that 
the  principal,  I  will  not  say  the  only  objects,  that  the  framers  of  the 
constitution  contemplated  as  falling  within  the  rule  of  apportion- 
ment, were  a  capitation  tax  and  a  tax  on  land.  Local  considera- 
tions, and  the  particular  circumstances  and  relative  situation  of  the 
States,  naturally  lead  to  this  view  of  the  subject  The  provision  was 
made  in  favor  of  the  southern  States.  They  possessed  a  large  num- 
ber of  slaves ;  they  had  extensive  tracts  of  territory,  thinly  settied 
and  not  very  productive.  A  majority  of  the  States  had  but  few 
slaves,  and  several  of  them  a  limited  territory,  well  settled,  and  in  a ' 
high  state  of  cultivation.  The  Southern  States,  if  no  provision  had 
been  introduced  in  the  constitution,  would  have  been  wholly  at  the . 
mercy  of  the  other  States.  Congress  in  such  case,  might  tax  slaves, 
at  discretion  or  arbitrarily,  and  land  in  every  part  of  the  Union  after 
the  same  rate  or  measure ;  so  much  a  head  in  the  first  instance,  and 
so  much  an  acre  in  the  second.  To  guard  them  against  imposition, 
in  these  particulars,  was  the  reason  of  introducing  the  clause  in  the 
constitution,  which  directs  that  representatives  and  direct  taxes  shall 
be  apportioned  among  the  States  according  to  their  respective 
numbers. 
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On  the  part  of  the  plaintiff  in  error,  it  has  been  contended,  that 
the  role  of  apportionment  is  to  be  favored  rather  than  the  rule  of 
uniformity ;  and,  of  course,  that  the  instrument  is  to  receive  such  a 
construction,  as  will  extend  the  former  and  restrict  the  latter.  I  am 
not  of  that  opinion.  The  constitution  has  been  considered 
I  *  178  ]  as  an  accommodating  system ;  it  was  the  ^effect  of  mutual 
sacrifices  and  concessions ;  it  was  the  work  of  compromise. 
The  rule  of  apportionment  is  of  this  nature ;  it  is  radically  wrong ; 
it  cannot  be  supported  by  any  solid  reasoning.  Why  should  slaves, 
who  are  a  species  of  proper^,  be  represented  more  than  any  other 
property?  The  rule,  therefore,  ought  not  to  be  extended  by  con- 
struction. 

Again,  numbers  do  not  afford  a  just  estimate  or  rule  of  wealth.  It 
is,  indeed,  a  very  uncertain  and  incompetent  sign  of  opulence.  There 
is  another  reason  against  the  extension  of  the  principle  laid  down  in 
the  constitution. 

The  counsel  on  the  part  of  the  plaintiff  in  eiror,  have  further  uj^^ed, 
that  an  equal  participation  of  the  expense  or  burden  by  the  several 
States  in  the  Union,  was  the  primary  object  which  the  firamers  of  the 
constitution  had  in  view ;  and  that  this  object  will  be  effected  by  the 
principle  of  apportionment,  which  is  an  operation  upon  States,  and 
not  on  individuals ;  for,  each  State  will  be  debited  for  the  amount  of 
its  quota  for  the  tax,  and  credited  for  its  payments.  This  brings  it 
to  the  old  system  of  requisitions.  An  equal  rule  is  doubtless  the 
best.  But  how  is  this  to  be  applied  to  States  or  to  individuals? 
The  latter  are  the  objects  of  taxation,  without  reference  to  States, 
except  in  the  case  of  direct  taxes.  The  fiscal  power  is  exerted  cer- 
tainly, equally,  and  effectually  on  individuals ;  it  cannot  be  exerted 
on  States.  The  history  of  the  United  Netherlands,  and  of  our  own 
country,  will  evince  the  truth  of  this  position.  The  government  of 
the  United  States  could  not  go  on  under  the  confederation,  because 
congress  were  obliged  to  proceed  in  the  line  of  requisition.  Con- 
gress could  not,  under  the  old  confederation,  raise  money  by  taxes, 
be  the  public  exigencies  ever  so  pressing  and  great.  They  had  no 
coercive  authority  —  if  they  had,  it  must  have  been  exercised  against 
the  delinquent  States,  which  would  be  ineffectual,  or  terminate  in  a 
separation.  Requisitions  were  a  dead  letter,  unless  the  State  legisla* 
tures  could  be  brought  into  action ;  and  when  they  were,  the  sums 
raised  were  very  disproportionaL  Unequal  contributions  or  pay- 
ments engendered  discontent,  and  fomented  State  jealousy.  When- 
ever it  shall  be  thought  necessary  or  expedient  to  lay  a  direct  tax  on 
land,  where  the  object  is  one  and  the  same,  it  is  to  be  apprehended 
that  it  will  be  a  fund  not  much  more  productive  than  that  of  requisi- 
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tion  under  the  former  government  Let  us  put  the  case.  A  given 
sum  is  to  be  raised  firom  the  landed  property  in  the  United  States. 
It  is  easy  to  apportion  this  sum,  or  to  assign  to  each  State  its  quota. 
The  constitution  gives  the  rule.  Suppose  the  proportion  of  North 
Carolina  to  be  eighty  thousand  dollars.  This  sum  is  to  be  laid  on 
the  landed  property  in  the  State,  but  by  what  rule,  and  by 
whom?  Shall  every  acre  pay  "the  same  sum,  without  re-  [  •ITO  ] 
gard  to  its  quality,  value,  situation,  or  productiveness  ?  This 
would  be  manifestly  unjust.  Do  the  laws  of  the  different  States  fur- 
nish sufficient  data  for  the  purpose  of  forming  one  common  rule,  com- 
prehending the  quality,  situation,  and  value  of  the  lands  ?  In  some 
of  the  States  there  has  been  no  land  tax  for  several  years,  and  where 
there  has  been,  the  mode  of  laying  the  tax  is  so  various,  and  the  diver- 
sity in  the  land  is  so  great,  that  no  common  principle  can  be  deduced, 
and  carried  into  practice.  Do  the  laws  of  each  State  famish  data  from 
whence  to  extract  a  rule,  whose  operation  shall  be  equal  and  certain 
in  the  same  State  ?  Even  this  is  doubtfol.  Besides,  subdivisions 
will  be  necessary ;  the  apportionment  of  the  State,  and  perhaps  of  a 
particular  part  of  the  State,  is  again  to  be  apportioned  among  coun- 
ties, townships,  parishes,  or  districts.  If  the  lands  be  classed,  then  a 
specific  value  must  be  annexed  to  each  class.  And  there  a  question 
arises,  how  often  are  classifications  and  assessments  to  be  made  ? 
Annually,  triennially,  septennially  ?  The  oftener  they  are  made,  the 
greater  will  be  the  expense ;  and  the  seldomer  they  are  made,  the 
greater  will  be  the  inequality  and  injustice.  In  the  process  of  the 
operation  a  number  of  persons  will  b^  necessary,  to  class,  to  value, 
and  assess  the  land ;  and  after  all  the  guards  and  provisions  that  can 
be  devised,  we  must  ultimately  rely  upon  the  discretion  of  the  officers 
in  the  exercise  of  their  functions.  Tribunals  of  appeal  must  also  be 
instituted  to  hear  and  decide  upon  unjust  valuations,  or  the  assessors 
will  act  ad  libitum  without  check  or  control.  The  work,  it  is  to  be 
feared,  will  be  operose  and  unproductive,  and  full  of  inequality,  injus- 
tice, and  oppression.  Let  us,  however,  hope,  that  a  system  of  land 
taxation  may  be  so  corrected  and  matured  by  practice,  as  to  become 
easy  and  equal  in  its  operation,  and  productive  and  beneficial  in  its 
effects.  But  to  return.  A  tax  on  carriages,  if  apportioned,  would  be 
oppressive  and  pernicious.  How  would  it  work  ?  In  some  States 
there  are  many  carnages,  and  in  others  but  few.  Shall  the  whole 
sum  fall  on  one  or  two  individuals  in  a  State,  who  may  happen  to 
own  and  possess  can^iages  ?  The  thing  would  be  absurd  and  inequi- 
table. In  answer  to  this  objection,  it  has  been  observed,  that  the  sum, 
and  not  the  tax,  is  to  be  apportioned ;  and  that  congress  may  select 
in  the  different  States  different  articles  or  objects  from  whence  to  raise 
VOL.  I.  14 
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the  apportioned  sum.  The  idea  is  novel  What,  shall  land  be  taxed 
in  one  State,  slaves  in  another,  carriages  in  a  third,  and  horses  in  a 
fourth ;  or  shall  several  of  these  be  thrown  together,  in  order  to  levy 
and  make  the  quotaed  sum  ?  The  scheme  is  fancifuL  It  would  not 
work  well,  and  perhaps  is  utterly  impracticable.    It  is  easy  to  discern, 

that  great,  and  perhaps  insurmountable,  obstacles  must  arise 
[  *  180  ]  in  forming  the  *  subordinate  arrangements  necessary  to  carry 

the  system  into  ejBTect ;  when  formed,  the  operation  would 
be  slow  and  expensive,  unequal  and  unjust  K  a  tax  upon  land, 
where  the  object  is  simple  and  uniform  throughout  the  States,  is 
scarcely  practicable,  what  shall  we  say  of  a  tax  attempted  to  be  ap- 
portioned among,  and  raised  and  collected  £rom,  a  number  of  dissimi- 
lar objects.  The  difficulty  will  increase  with  the  number  and  variety 
of  the  things  proposed  for  taxation.  We  shall  be  obliged  to  resort 
to  intricate  and  endless  valuations  and  assessments,  in  which  every 
thing  will  be  arbitrary,  and  nothing  certain.  There  will  be  no  rule 
to  walk  by.  The  rule  of  uniformity,  on  the  contrary,  implies  cer- 
tainty, and  leaves  nothing  to  the  will  and  pleasure  of  the  assessor. 
In  such  case,  the  object  and  the  sum  coincide,  the  rule  and  the  thing 
unite,  and  of  course  there  can  be  no  imposition.  The  truth  is,  that 
the  articles  taxed  in  one  State  should  be  taxed  in  another ;  in  this 
way  the  spirit  of  jealousy  is  appeased,  and  tranquillity  preserved ;  in 
this  way  the  pressure  on  industry  will  be  equal  in  the  several  States, 
and  the  relation  between  the  different  subjects  of  taxation  duly  pre- 
served. Apportionment  is  an  operation  on  States,  and  involves  valu- 
ations and  assessments,  which  are  arbitrary,  and  should  not  be  resorted 
to  but  in  case  of  necessity.  Uniformity  is  an  instant  operation  on 
individuals,  without  the  intervention  of  assessments,  or  any  regard 
to  States,  and  is  at  once  easy,  certain,  and  efficacious.  All  taxes  on 
expenses  or  consumption  are  indirect  taxes.  A  tax  on  carriages  is  of 
this  kind,  and  of  course  is  not  a  direct  tax.  Indirect  taxes  are  cir- 
cuitous modes  of  reaching  the  revenue  of  individuals,  who  generally 
live  according  to  their  income.  In  many  cases  of  this  nature  the  in- 
dividual may  be  said  to  tax  himself.  I  shall  close  the  discourse  with 
reading  a  passage  or  two  from  Smith's  Wealth  of  Nations. 

"  The  impossibility  of  taxing  people  in  proportion  to  their  revenue 
by  any  capitation,  seems  to  have  given  occasion  to  the  invention  of 
taxes  upon  consumable  commodities ;  the  State  not  knowing  how  to 
tax  directly  and  proportionably  the  revenue  of  its  subjects,  endea- 
vors to  tax  it  indirecdy  by  taxing  their  expense,  which  it  is  supposed 
in  most  cases  will  be  nearly  in  proportion  to  their  revenue.  Their 
expense  is  taxed  by  taxing  the  consumable  commodities  upon  which 
it  is  laid  out     Vol.  iii.  p.  331. 
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"  Consamable  commodities,  whether  necessaries  or  luxuries,  may- 
be taxed  in  two  different  ways ;  the  consumer  may  either  pay  an 
annual  sum  on  account  of  his  using  or  consuming  goods  of  a  certain 
kind,  or  the  goods  may  be  taxed  while  they  remain  in  the  hands  of 
the  dealer,  and  before  they  are  delivered  to  the  consumer. 
The  consumable  goods,  which  •  last  a  considerable  time  [  *  181  ] 
before  they  are  consumed  altogether,  are  most  properly  taxed 
in  the  one  way ;  those  of  which  the  consumption  is  immediate,  or 
more  speedy,  in  the  other ;  the  coach  tax  and  plate  tax  are  examples 
of  the  former  method  of  imposing ;  the  greater  part  of  the  other 
duties  of  excise  and  customs,  of  the  latter."     Vol.  iii.  p.  341. 

I  am,  therefore,  of  opinion  that  the  judgment  rendered  in  the  cir- 
cuit court  of  Virginia  ought  to  be  affirmed. 

iBEBEjiL,  J.  ]  agree  in  opinion  with  my  brothers,  who  have  already 
expressed  theirs,  that  the  tax  in  question  is  agreeable  to  the  constitu- 
tion ;  and  the  reasons  which  have  satisfied  me  can  be  delivered  in  a 
very  few  words,  since  I  think  the  constitution  itself  affords  a  clear 
guide  to  decide  the  controversy. 

The  congress  possess  the  power  of  taxing  all  taxable  objects,  with- 
out limitation,  with  the  particular  exception  of  a  duty  on  exports. 

There  are  two  restrictions  only  on  the  exercise  of  this  authority -~ 

1.  All  direct  taxes  must  be  apportioned. 

2«  All  duties,  imposts,  and  excises  must  be  uniform. 

If  the  carriage  tax  be  a  direct  tax,  within  the  meaning  of  the  con- 
stitution, it  must  be  apportioned* 

If  it  be  a  duty,  impost,  or  excise,  within  the  meaning  of  the  con 
stitution,  it  must  be  uniform* 

If  it  can  be  considered  as  a  tax,  neither  direct  within  the  meaning 
of  the  constitution,  nor  comprehended  within  the  term  duty,  impost, 
or  excise ;  there  is  no  provision  in  the  constitution,  one  way  or  ano- 
ther, and  then  it  must  be  left  to  such  an  operation  of  the  power,  as 
if  the  authority  to  lay  taxes  had  been  given  generally  in  all  instances, 
without  saying  whether  they  should  be  apportioned  or  uniform  ;  and 
in  that  case,  I  should  presume,  the  tax  ought  to  be  uniform ;  because 
the  present  constitution  was  particularly  intended  to  affect  indivi- 
duals, and  not  States,  except  in  particular  cases  specified ;  and  this  is 
the  leading  distinction  between  the  articles  of  confederation  and  the 
present  constitution. 

As  all  direct  taxes  must  be  apportioned,  it  is  evident  that  the  consti- 
tution contemplated  none  as  direct  but  such  as  could  be  apportioned* 

If  this  cannot  be  apportioned,  it  is,  therefore,  not  a  direct  tax  in 
the  sense  of  the  constitution. 
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That  this  tax  cannot  be  apportioned  is  evident  Suppose  ten  dol- 
lars contemplated  as  a  tax  on  each  chariot,  or  post  chaise,  in  the 
United  States,  and  the  noxaber  of  both  in  all  the  United  States  be 
computed  at  one  hundred  and  five,  the  number  of  represent* 
[  *  182  ]  atives  in  congress, — ^this  would  produce  in  the  whole  one 
thousand  and  fifty  dollars;  the  share  of  Virginia,  being 
19-105  parts,  would  be  one  hundred  and  ninety  dollars ;  the  share 
of  Connecticut,  being  7-105  parts,  would  be  seventy  dollars ;  then 
suppose  Virginia  had  fifty  carriages,  Ck>nnecticut  two,  the  share  of 
Virginia  being  one  hundred  and  ninety  doUars,  this  must  of  course 
be  collected  from  the  owners  of  carriages,  and  there  would  therefore 
be  collected  from  each  carriage  three  dollars  and  eighty  cents ;  the 
share  of  Ck>nnecticut  being  seventy  dollars,  each  carriage  would  pay 
thirty-five  dollars. 

If  any  State  had  no  carriages,  there  could  be  no  apportionment  at 
all.  This  mode  is  too  manifestly  absurd  to  be  supported,  and  has 
not  even  been  attempted  in  debate. 

But  two  expedients  have  been  proposed  of  a  very  extraordinary 
nature  to  evade  the  difficulty. 

1.  To  raise  the  money  a  tax  on  carriages  would  produce,  not  by 
laying  a  tax  on  each  carriage  uniformly,  but  by  selecting  different 
articles  in  diflferent  States,  so  that  the  amount  paid  in  each  State 
may  be  equal  to  the  sum  due  upon  a  principle  of  apportionment. 
One  State  might  pay  by  a  tax  on  carriages,  another  by  a  tax  on 
slaves,  &c. 

I  should  have  thought  this  merely  an  exercise  of  ingenuity,  if  it 
had  not  been  pressed  with  some  earnestness ;  and  as  this  was  done 
by  gentlemen  of  high  respectability  in  their  profession,  it  deserves  a 
serious  answer,  though  it  is  very  difficult  to  give  such  a  one. 

1.  This  is  not  an  apportionment,  of  a  tax  on  carriages,  but  of  the 
money  a  tax  on  carriages  might  be  supposed  to  produce,  which  is 
quite  a  different  thing. 

2.  It  admits  that  congress  cannot  lay  an  uniform  tax  on  all  car- 
riages in  the  Union,  in  any  mode,  but  that  they  may  on  carriages  in 
one  or  more  States.  They  may  therefore  lay  a  tax  on  caniages  in 
fourteen  States,  but  not  in  the  fifteenth. 

3.  If  congress,  according  to  this  new  decree,  may  select  carriages 
as  a  proper  object,  in  one  or  more  States,  but  omit  them  in  others,  I 
presume  they  may  omit  them  in  all,  and  select  other  articles. 

Suppose,  then,  a  tax  on  carriages  would  produce  $100,000,  and  a 
tax  on  horses  a  like  sum,  $100,000,  and  $100,000  were  to  be  appor* 
Honed  according  to  that  mode ;  gentlemen  might  amuse  themselves 
with  calling  this  a  tax  on  carriages,  or  a  tax  on  horses,  while  not 
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a  *  single  carnage,  nor  a  single  horse  was  taxed  throughout  [  *  183  ] 
the  Union« 

4.  Such  an  arbitrary  method  of  taxing  different  States  differently, 
is  a  suggestion  altogether  new,  and  would  lead,  if  practised,  to  such 
dangerous  consequences  that  it  will  require  very  powerful  arguments 
to  show  that  that  method  of  taxing  would  be  in  any  manner  compa^ 
tible  with  the  constitution,  with  which  at  present,  I  deem  it  utterly 
inecondlable,  it  being  altogether  destructive  of  the  notion  of  a  com* 
mon  interest,  upon  which  the  very  principles  of  the  constitution  are 
founded,  so  far  as  the  condition  of  the  United  States  will  admit 

The  second  expedient  proposed  wias,  that  of  taxing  carriages, 
among  other  things,  in  a  general  assessment.  This  amounts  to  say- 
ing that  congress  may  lay  a  tax  on  carriages,  but  that  they  may  not 
do  it  unless  they  blend  it  with  other  subjects  of  taxation.  For  this, 
no  reason  or  authority  has  been  given,  and  in  addition  to  other  sug- 
gestions offered  by  the  counsel  on  that  side,  affords  an  irrefragable 
proof,  that  when  positions  plainly  so  untenable,  are  offered  to  coun- 
teract the  principle  contended  for  by  the  opposite  counsel,  the  princi- 
ple itself  is  a  right  one ;  for,  no  one  can  doubt,  that  if  better  reasons 
could  have  been  offered,  they  would  not  have  escaped  the  sagaciiy 
and  learning  of  the  gentlemen  who  offered  them. 

There  is  no  necessity  or  propriety  in  determining  whut  is,  or  is  not 
a  direct  or  indirect  tax  in  all  cases. 

Some  difficulties  may  occur  which  we  do  not  at  present  foresee. 
Perhaps  a  direct  tax,  in  the  sense  of  the  constitution,  can  mean 
nothing  but  a  tax  on  something  inseparably  annexed  to  the  soil, 
something  capable  of  apportionment  under  all  such  circumstances. 

A  land  or  a  poll  tax  may  be  considered  of  this  description. 

The  latter  is  to  be  considered  so  particularly  under  the  present  con* 
stitution,  on  account  of  the  slaves  in  the  southern  States,  who  give  a 
ratio  in  the  representation  in  the  proportion  of  three  to  five. 

Either  of  these  is  capable  of  apportionment 

In  regard  to  other  articles,  there  may  possibly  be  considerable 
doubt 

It  is  sufficient,  on  the  present  occasion,  for  the  court  to  be  satisfied 
that  this  is  not  a  direct  lax  contemplated  by  the  constitution,  in  order 
to  affirm  the  present  judgment ;  since,  if  it  cannot  be  apportioned, 
it  must  necessarily  be  uniform. 

I  am  clearly  of  opinion  this  is  not  a  direct  tax  in  the  sense  of  the 
constitution,  and,  therefore,  that  the  judgment  ought  to  be  affirmed. 

Wilson,  J.     As  there  were  only  four  judges,  including 
myself,  who  attended  the  argument  of  this  cause,  I  *  should  [  *  184  ] 

14* 


162  SUPREME  COURT  OF  THE  UNITED  STATES. 

Hillf  V  Rosf.    3  D. 

have  thought  it  proper  to  join  in  the  decision,  though  I  had  be* 
fore  expressed  a  judicial  opinion  on  the  subject,  in  the  circuit  court 
of  Virginia,  did  not  the  unanimity  of  the  otiier  three  judges  relieve 
me  from  the  necessity.  I  shall  now,  however,  only  add,  that  my  sen* 
timents  in  favor  of  the  constitutionality  of  the  tax  in  question  have 
not  been  changed. 

Gushing,  J.  As  I  have  been  prevented  by  indisposition,  £rom 
attending  to  the  argument,  it  would  be  improper  to  give  an  opinion 
on  the  merits  of  the  cause. 

By  the  Court.     Let  the  judgment  of  the  circuit  court  be  affirmed* 


Hills  et  aL  Plaintifb  in  Error  r.  Ross. 

3  D.  184. 

It  is  not  ground  for  reTersing  a  decree  of  the  circuit  court  in  an  admiralty  cause,  brought  up 
on  a  writ  of  error  under  the  judiciary  act,  that  the  facts,  on  which  the  decree  was  founded, 
do  not  appear  of  record. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Georgia,  On  examining  the  record  it  did  not  show  the  facts  on 
which  the  decree  was  founded.  Cox  and  DupanceaUj  for  the  plain* 
tiffi  in  error,  contended  for  a  reversal  of  the  decree ;  Reed^  (of  S.  C.) 
E.  Tilgkmanj  and  LetoiSj  that  as  it  did  not  appear  the  decree  was 

erroneous,  it  should  be  affirmed. 
[  *  187  1       The  court  were  unanimously  of  opinion  that  the  error 

assigned  was  not  a  snfficienf  g«>uSd  for  «,versing  the 
decree,  and  recommended  to  the  parties  to  come  to  some  agreement, 
which  might  bring  the  matters  in  controversy  fairly  before  them. 

After  some  conversation,  an  agreement  took  place  between  the 
counsel  on  both  sides,  that  the  cause  should  be  continued  to  the 

next  term;  and  that,  in  the  mean  time,  new  evidence 
[  *  188  ]  *  might  be  taken  on  both  sides,  and  the  whole  matter  of 

fact,  as  well  as  the  law,  brought  before  the  supreme  court  of 
the  United  States,  as  upon  an  appeal.^ 

3  D.  331. 


1  See  the  same  case,  3  D.  831. 
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M'DoNouQH  V.  Dannery,  and  the  Ship  Mary  Ford. 

3  D.  188. 

If  a  captured  vessel  ia  abandoned  at  sea  by  the  captors,  and  being  thus  derelict,  is  taken 
possession  of  by  a  nentral  and  brought  into  a  neutral  port,  and  libelled  for  salvage,  the 
district  coort  has  jurisdiction  to  entertain  sudi  libel,  and  ex  necessitate,  may  also  adjudicate 
iqion  the  conflicting  claims  of  the  captors  and  former  owners,  to  the  surplus  in  the  registry. 

In  such  a  case  the  claim  of  the  captors  was  allowed,  as  no  nentral  nation  can  impugn  or 
destroy  the  right  vested  in  the  belligerent  by  the  capture. 

This  was  a  writ  of  error  to  the  circuit  court  of  the  district  of 
BAassachusetts,  in  a  cause  of  salvage. 

The  Mary  Ford,  belonging  to  subjects  of  Great  Britain,  was  cap- 
tured by  a  French  squadron,  her  officers  and  crew  removed,  and  after 
an  unsuccessful  attempt  to  destroy  her  was  left  derelict  at  sea.  In 
this  state  she  was  fallen  in  with  by  the  ship  George,  belonging  to  the 
port  of  Boston,  the  mate  and  three  of  the  crew  of  the  George  went 
on  board  the  Mary  Ford  and  brought  her  safely  into  Boston,  where 
she  and  her  cargo  were  libelled  for  salvage  in  the  district  court  The 
consul  of  his  Britannic  Majesty  intervened  for  the  original  owners, 
and  subsequently  the  consul  of  the  French  Republic  intervened  for 
the  captors.  The  vessel  and  cargo  were  sold  by  consent,  and  a 
decree  having  awarded  to  the  salvors  one  third  of  the  proceeds,  the 
remaining  two  thirds  were  by  the  district  judge  decreed  to  the  ori- 
ginal owners.  Upon  appeal  to  the  circuit  court,  by  the  captors, 
the  decree  of  the  district  court  was  reversed,  and  the  surplus,  after 
payment  of  the  salvage,  was  adjudged  to  them.  To  examine  tUs 
last  decree  the  present  writ  of  error  was  brought  by  the  British 
consul 

The  cause  was  argued  by  K  Tilghmanj  for  the  plaintiff  in  error, 
and  by  LigersoUy  and  Duponceauj  for  the  defendants. 

•  By  thb  Court,  —  We  are  unanimously  of  opinion  that  [  *  198  ] 
the  district  court  had  jurisdiction  upon  the  subject  of  sal- 
vage;  and  that,  consequently,  they  must  have  a  power  of  deter- 
mining to  whom  the  residue  of  the  property  ought  to  be  delivered. 

In  determining  the  question  of  property,  we  think,  that  inmiedi- 
ately  on  the  capture,  the  captors  acquired  such  a  right  as  no  neutral 
nation  could  justly  impugn  or  destroy ;  and,  consequently,  we  can- 
not say,  that  the  abandonment  of  the  Mary  Ford,  under  the  circum- 
stances of  this  case,  revived  and  restored  the  interest  of  the  original 
British  proprietors. 


164  SUPREME  COURT  OF  THE  UNITED  STATES. 


Ware  v.  Hylton.     3  D. 


Some  doubts  have  been  entertained  by  the  court,  whether  on  the 
principles  of  an  abandonment  by  the  French  possessors,  the  whole 
property  ought  not  to  have  been  decreed  to  the  American  libellants, 
or,  at  least,  a  greater  portion  of  it  by  way  of  salvage ;  but  as  they 
have  not  appealed  from  the  decision  of  the  inferior  court,  we  cannot 
now  take  notice  of  their  interest  in  the  cause.  . 

Upon  the  whole,  let  the  decree  be  affirmed 

1  W.  2S8 


[  *  199  ]    *  Ware,    Administrator  of  Jones,   Plaintiff  in  Error,  v. 

Htlton  et  aL 

3  D.  199. 

The  fourth  article  of  the  definitive  treaty  of  peace,  between  the  United  States  and  Great 
Britain,  concluded  on  the  3d  of  September,  1783,  enables  British  creditors  ^to  recoTer 
debts,  prerioosly  contracted  to  them  by  our  citizens,  notwithstanding  a  payment  of  the 
debt  into  a  State  treasary  had  been  made  during  the  war,  under  the  authority  of  a  State 
law  of  sequestration. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Virginia.  The  action  was  debt  on  a  bond,  and  the  question  raised 
and  argued  was,  whether  payment  of  a  debt  due  before  the  war  of 
the  revolution,  from  a  citizen  of  Virginia  to  British  subjects,  into  the 
loan  office  of  Virginia,  pursuant  to  a  law  of  that  State,  discharged 
the  debtor. 

The  cause  was  aj^ed  by  E.  TUghman^  and  WilcockSy  for  the 
plaintiff  in  error,  and  by  Marshallj  of  Virginia,  and  Campbell^  for  the 

defendants  in  error. 
[  *  220  ]      *  The  court,   after  great  consideration,  delivered  tiieir 
opinions,  seriatim^  as  follow :  — 

Chace,  J.  The  defendants  in  error,  on  the  7th  day  of  July,  1774, 
passed  their  penal  bond  to  Fairell  and  Jones,  for  the  payment  of 
^2,976  lis,  6d.j  of  good  British  money ;  but  the  condition  of  the 
bond,  or  the  time  of  payment,  does  not  appear  on  the  record. 

On  the  20th  of  October,  1777,  the  legislature  of  the  commonwealth 
of  Virginia  passed  a  law  to  sequester  British  property.  In  the  third 
section  of  the  law,  it  was  enacted,  "  That  it  should  be  lawfril  for  any 
citizen  of  Virginia,  owing  money  to  a  subject  of  Great  Britain,  to 
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pay  the  same,  or  any  part  thereof,  from  time  to  time,  as  he  should 
think  fit,  into  the  loan  office,  taking  thereout  a  certificate  for  the  same, 
in  the  name  of  the  creditor,  with  an  indorsement,  under  the  hand  of 
the  commissioner  of  the  said  office,  expressing  the  name 
of  the  payer ;  and  *  shall  deliver  such  certificate  to  the  [  *  221  ] 
governor  and  the  council,  whose  receipt  shall  discharge  him 
from  so  much  of  the  debt  And  the  governor  and  the  council  shall, 
in  like  manner,  lay  before  the  general  assembly,  once  in  every  year, 
an  account  of  these  certificates,  specifying  the  names  of  the  persons 
by,  and  for  whom  they  were  paid ;  and  shall  see  to  the  safe  keeping 
of  the  same ;  subject  to  the  future  directions  of  the  legislature ;  pro- 
vided that  the  governor  and  the  council  may  make  such  allowance 
as  they  shall  think  reasonable,  out  of  the  interest  of  the  money  so 
paid  into  the  loan  office,  to  the  vdves  and  children,  residing  in  the 
State  of  such  creditor. 

On  the  26th  of  April,  1780,  the  defendants  in  error,  paid  into  the 
loan  office  of  Virginia,  part  of  their  debt,  to  wit,  3,111  1-9  doUars, 
equal  to  ^934  145.  Qd.  Virginia  currency ;  and  obtained  a  certificate 
from  the  commissioners  of  the  loan  office,  and  a  receipt  from  the 
governor  and  the  council  of  Virginia,  agreeably  to  the  above,  in  part 
recited  law. 

The  defendants  in  error  being  sued  on  the  above  bond  in  the  cir- 
cuit court  of  Virginia,  pleaded  the  above  law,  and  the  payment  above 
stated,  in  bar  of  so  much  of  the  plaintiff's  debt  The  plaintiff,  to 
avoid  this  bar,  replied  the  fourth  article  of  the  definitive  treaty  of 
peace,  between  Great  Britain  and  the  United  States,  of  the  3d  of 
September,  1783.  To  this  replication  there  v^ras  a  general  demuirer 
and  joinder.  The  circuit  court  allowed  the  demurrer,  and  the  plain- 
tiff brought  the  present  writ  of  error. 

The  case  is  of  very  great  importance,  not  only  from  the  property 
that  depends  on  the  decision,  but  because  the  effect  and  operation  of 
the  treaty  are  necessarily  involved.  I  wished  to  decline  sitting  in  the 
cause,  as  I  had  been  counsel,  some  years  ago,  in  a  suit  in  Maryland, 
in  favor  of  American  debtors ;  and  I  consulted  with  nly  brethren, 
who  unanimously  advised  me  not  to  withdraw  from  the  bench.  I 
have  endeavored  to  divest  myself  of  all  former  prejudices,  and  to 
form  an  opinion  with  impartiaUty.  I  have  diligently  attended  to  the 
aj^^uments  of  the  learned  counsel  who  debated  the  several  questions 
tbat  were  made  in  the  cause,  vdth  great  legal  abilities,  ingenuity,  and 
skilL  I  have  given  the  subject,  since  the  argument,  my  deliberate 
investigation,  and  shall,  as  briefly  as  the  case  will  permit,  deliver  the 
result  of  it  with  great  diffidence,  and  the  highest  respect  for  those 
who  entertain  a  different  opinion.     I  solicit,  and  I  hope  I  shall  meet 
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with  a  candid  allowance  for  the  many  imperfections  which  may  be 
discovered  in  observations  hastily  drawn  up,  in  the  intervals  of  at- 
tendance in  court,  and  the  consideration  of  other  very  important 
cases. 

The  first  point  raised  by  the  counsel  for  the  plaintiff  in  error 

was,  ^<  that  the  legislature  of  Vii^inia  had  no  right  to  make 

I  •  222  ]  •the  law  of  the  20th  October,  1777,  above  in  part  recited. 

If  this  objection  is  established,  the  judgment  of  the  circuit 

court  must  be  reversed ;  because  it  destroys  the  defendant's  plea  in 

bar,  and  leaves  him  without  defence  to  the  plaintiff's  action. 

This  objection  was  maintained  on  different  grounds  by  the  plain- 
tiff's counsel.  One  of  them,  Mr.  Tilghman,  contended  that  the 
legislature  of  Virginia  had  no  right  to  confiscate  any  British  property, 
because  Virginia  was  part  of  the  dismembered  empire  of  Great 
Britain,  and  the  plaintiff  and  defendants  were,  all  of  them,  members 
of  the  British  nation  when  the  debt  was  contracted,  and  therefore 
that  the  laws  of  independent  nations  do  not  apply  to  the  case ;  and 
if  applicable,  that  the  legislature  of  Virginia  was  not  justified  by  the 
modem  law  and  practice  of  European  nations,  in  confiscating  private 
debts.  In  support  of  this  opinion,  he  cited  Vattel,  lib.  3,  c.  5,  §  77, 
who  expresses  himself  thus :  "  The  sovereign  has  naturally  the  same 
right  over  what  his  subjects  maybe  indebted  to  enemies.  Therefore, 
he  may  confiscate  debts  of  this,  nature,  if  the  term  of  payment  hap- 
pen in  the  time  of  war.  But  at  present,  in^  regard  to  the  advantage 
and  safety  of  commerce,  all  the  sovereigns  of  Europe  have  departed 
from  this  rigor ;  and,  as  this  custom  has  been  generally  received,  he 
who  should  act  contrary  to  it,  would  injure  the  public  faith ;  for 
strangers  trusted  his  subjects  only  firom  a  firm  persuasion  that  the 
general  custom  would  be  observed." 

The  other  counsel  for  the  plaintiff  in  error,  Mr.  Lewis,  denied  any 
power  in  the  Virginia  legislature  to  confiscate  any  British  property, 
because  all  such  power  belonged  exclusively  to  congress;  and  he 
contended,  that  if  Virginia  had  a  power  of  confiscation,  yet  it  did  not 
extend  to  the  confiscation  of  debts  by  the  modem  law  and  practice 
of  nations. 

I  would  premise  that  this  objection  against  the  right  of  the  Vir* 
ginia  legislature  to  confiscate  British  property,  and  especially  debts, 
is  made  on  the  part  of  British  subjects,  and  after  the  treaty  of  peace, 
and  not  by  the  government  of  the  United  States.  I  would  also  re- 
mark, that  the  law  of  Virginia  was  made  after  the  declaration  of 
independence  by  Virginia,  and  also  by  congress ;  and  se^reral  years 
before  the  confederation  of  the  United  States,  which,  although  agreed 
to  by  congress  on  the  15th  of  November,  1777,  and  assented  to  by 
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ten  States,  in  1778,  was  only  finally  completed  and  ratified  on  the 
Ist  of  March,  1781. 

I  am  of  opinion  that  the  exclusive  right  of  confiscating,  during  the 
war,  all  and  every  species  of  British  property,  within  the  territorial 
limits  of  Virgiiiia,  resided  only  in  the  legislature  of  that  common- 
wealth. I  shall  hereafter  consider  whether  the  law  of  the  20th 
of  October,  1777,  operated  to  confiscate  or  extinguish 
•  British  debts,  contracted  "efore  the  war.  It  is  worthy  of  [  *  223  ] 
remembrance,  that  delegates  and  representatives  were  elect- 
ed by  the  people  of  the  several  counties  and  corporations  of  Virginia, 
to  meet  in  general  convention,  for  the  purpose  of  firaming  a  new  go- 
vernment, by  the  authority  of  the  people  only ;  and  that  the  said 
convention  met  on  the  6th  of  May,  and  continued  in  session  until 
the  5th  of  July  1776,  and  in  virtue  of  their  delegated  power,  estab- 
lished a  constitution,  or  form  of  government,  to  regulate  and  deter- 
mine by  whom  and  in  what  manner  the  authority  of  the  people  of 
Virginia  was  thereafter  to  be  executed.  As  the  people  of  that  coun- 
try were  the  genuine  source  and  fountain  of  all  power  that  could 
be  rightfully  exercised  within  its  limits ;  they  had  therefore  an  un- 
questionable right  to  grant  it  to  whom  they  pleased,  and  under  what 
restrictions  or  limitations  they  thought  proper.  The  people  of  Vir- 
ginia, by  their  constitution  or  fundamental  law,  granted  and  dele- 
gated all  their  supreme  civil  power  to  a  legislature,  an  executive,  and 
a  judiciary ;  the  first  to  make,  the  second  to  execute,  and  the  last  to 
declare  or  expound  the  laws  of  the  commonwealth.  This  abolition 
of  the  old  government,  and  this  establishment  of  a  new  one,  was  the 
highest  act  of  power  that  any  people  can  exercise.  From  the  mo- 
ment the  people  of  Virginia  exercised  this  power,  all  dependence  on, 
and  connection  with  Great  Britain  absolutely  and  forever  ceased; 
and  no  formal  declaration  of  independence  was  necessary,  although 
a  decent  respect  for  the  opinions  of  mankind  required  a  declaration 
of  the  causes  which  impelled  the  separation ;  and  was  proper  to  give 
notice  of  the  event  to  the  nations  of  Europe.  I  hold  it  as  unquestion- 
able, that  the  legislature  of  Virginia  established,  as  I  have  stated,  by 
the  authority  of  the  people,  was  for  ever  thereafter  invested  with  the 
supreme  and  sovereign  power  of  the  State,  and  with  authority  to 
make  any  laws  in  their  discretion,  to  affect  the  lives,  liberties,  and 
property  of  all  the  citizens  of  that  commonweath,  with  this  excep- 
tion only,  that  such  laws  should  not  be  repugnant  to  the  constitution, 
or  fundamental  law,  which  could  be  subject  only  to  the  control  of 
the  body  of  the  nation,  in  cases  not  to  be  defined,  and  which  will 
always  provide  for  themselves.  The  legislative  power  of  every 
nation  can  only  be  restrained  by  its  own  constitution ;  and  it  is  the 
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duty  of  its  courts  of  justice  not  to  question  the  validity  of  any  law 
made  in  pursuance  of  the  constitution.  There  is  no  question  but  the 
act  of  the  Virginia  legislature,  of  the  20th  of  October,  1777,  was 
within  the  authority  granted  to  them  by  the  people  of  that  country, 
and  this  being  admitted,  it  is  a  necessary  result,  that  the  law  is  obH- 
gatory  on  the  courts  of  Virginia,  and  in  my  opinion,  on  the  courts 

of  the  United  States.  If  Virgiipa  as  a  sovereign  State,  vio- 
[  *  224  ]  lated  the  ancient  or  modem  *  law  of  nations,  in  making  the 

law  of  the  20th  of  October,  1777,  she  was  answerable  in  her 
political  capacity  to  the  British  nation,  whose  subjects  have  been 
injured  in  consequence  of  that  law.  Suppose  a  general  right  to  con- 
fiscate British  property  is  admitted  to  be  in  congress,  and  congress 
had  confiscated  all  British  property  within  the  United  States,  includ- 
ing private  debts,  would  it  be  permitted  to  contend  in  any  court  of 
the  United  States  that  congress  had  no  power  to  confiscate  such 
debts,  by  the* modem  law  of  nations  ?  K  the  right  is  conceded  to 
be  in  congress,  it  necessarily  follows  that  she  is  the  judge  of  the 
exercise  of  the  right,  as  to  the  extent,  mode,  and  manner.  The  same 
reasoning  is  strictly  applicable  to  Virginia,  if  considered  a  sovereign 
nation ;  provided  she  had  not  delegated  such  power  to  congress, 
before  the  making  of  the  law  of  October,  1777,  which  I  will  hereafter 
consider. 

In  June,  1776,  the  convention  of  Virginia  formaDy  declared  that 
Virginia  was  a  free,  sovereign,  and  independent  State ;  and  on  the 
4th  of  July,  1776,  following,  the  United  States,  in  congress  assem- 
bled, declared  the  thirteen  united  colonies  free  and  independent 
States ;  and  that  as  such,  they  had  full  power  to  levy  war,  conclude 
peace,  &c.  I  consider  this  as  a  declaration,  not  that  the  United  Colo- 
nies jointly,  in  a  collective  capacity,  were  independent  States,  &c., 
but  that  each  of  them  was  a  sovereign  and  independent  State,  that 
is,  each  or  them  had  a  right  to  govern  itself  by  its  own  Authority 
and  its  own  laws,  without  any  control  firom  any  other  power  upon 
earth. 

Before  these  solenm  acts  of  separation  firom  the  crown  of  Great 
Britain,  the  war  between  Great  Britain  and  the  United  Colonies 
jointly  and  separately,  was  a  civil  war ;  but  instantly,  on  that  great 
and  ever  memorable  event,  the  war  changed  its  nature,  and  became 
a  public  war  between  independent  governments ;  and  immediately 
thereupon  all  the  rights  of  public  war,  and  all  the  other  rights  of  an 
independent  nation,  attached  to  the  government  of  Virginia ;  and  all 
the  former  political  connection  between  Great  Britain  and  Virginia, 
and  also  between  their  respective  subjects,  were  totally  dissolved ; 
and  not  only  the  two  nations,  but  all  the  subjects  of  each,  were  in  a 
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state  of  wai;,  precisely  as  in  the  present  war  between  Great  Britain 
and  France.  Vatt  lib.  3,  c  18,  s.  292  to  295 ;  lib.  3,  c  6,  s.  70,  72, 
and  73. 

From  the  4th  of  July,  1776,  the  American  States  were  defactOy  as 
well  as  dejwrey  in  the  possession  and  actual  exercise  of  all  the  rights 
of  independent  governments.-  On  the  6th  of  February,  1778,  the 
king  of  France  entered  into  a  treaty  of  alliance  with  the  United 
States ;  and  on  the  8th  of  October,  1782,  a  treaty  of  amity  and  com- 
merce was  concluded  between  the  United  States  and  the 
States  Greneral  of  the  United  Provinces.  I  have  ever  *  con-  [  *  225  ] 
sidered  it  as  the  established  doctrine  of  the  United  States, 
that  their  independence  originated  from,  and  commenced  with  the 
declarations  of  congress,  on  the  4th  of  July,  1776 ;  and  that  no  other 
period  can  be  fixed  on  for  its  commencement ;  and  that  all  laws 
made  by  the  legislatures  of  the  several  States,  after  the  declaration 
of  independence,  were  the  laws  of  sovereign  and  independent  govern* 
ments. 

That  Virginia  was  part  of  the  dismembered  British  empire,  can, 
in  my  judgment,  make  no  difference  in  the  case.  No  such  distinc- 
tion is  taken  by  Vattel,  (or  any  other  writer)  but  Vattel,  when  con- 
sidering the  rights  of  war  between  two  parties  absolutely  independ- 
ent, and  no  longer  acknowledging  a  common  superior,  (precisely  the 
case  in  question,)  thus  expresses  himself,  lib.  3,  c.  18,  s.  295 :  <^  In 
such  case  the  State  is  dissolved,  and  the  war  between  the  two  par^ 
ties,  in  every  respect,  is  the  same  with  that  of  a  public  war  between 
two  different  nations."  And  Vattel  denies  that  subjects  can  acquire 
property  in  things  taken  during  a  civil  war. 

That  the  creditor  and  debtor  were  members  of  the  same  empire 
when  the  debt  was  contracted,  cannot,  in  my  opinion,  distinguish 
the  case,,  for  the  same  reasons.  A  most  arbitrary  claim  was  made  by 
the  parliament  of  Great  Britain  to  make  laws  to  bind  the  people  of 
America  in  all  cases  whatsoever,  and  the  king  of  Great  Britain, 
with  the  approbation  of  parliament,  employed  not  only  the  national 
fiirOes,  but  hired  foreign  mercenaries  to  compel  submission  to  this 
absurd  claim  of  onmipotent  power.  The  resistance  against  this 
cslaim  was  just,  and  independence  became  necessary ;  and  the  peo- 
ple of  the  United  States  announced  to  the  people  of  Great  Britain, 
^  that  they  would  hold  them,  as  the  rest  of  mankind,  enemies  in  war ; 
in  peace,  friends."  On  the  declaration  of  independence,  it  was  in  the 
option  of  any  subject  of  Great  Britain,  to  join  their  brethren  in  Ame- 
rica, or  to  remain  subjects  of  Great  Britain.  Those  who  joined  us 
were  entitled  to  all  the  benefits  of  our  freedom  and  independence ; 
but  those  who  elected  to  continue  subjects  of  Great  Britain,  exposed 

VOL.  I.  15 
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themselves  to  any  loss  that  might  arise  therefrom.  By  their  adher* 
ing  to  the  enemies  of  the  United  States,  they  voluntarily  became 
parties  to  the  injustice  and  oppression  of  the  British  government ; 
and  they  also  contributed  to  carry  on  the  war,  and  to  enslave  their 
former  fellow-citizens.  As  members  of  the  British  government,  from 
their  own  choice,  they  became  personably  answerable  for  the  conduct 
of  that  government,  of  which  they  remained  a  part;  and  their  pro- 
perty, wherever  found,  on  land  or  water,  became  liable  to  confisca- 
tion. On  this  ground,  congress  on  the  24th  of  July,  1776,  confisca- 
ted any  British  property  taken  on  the  seas.  See  2  Ruth. 
[  •226  ]  Inst  lib.  2,  c.  9,  s.  13,  p.  631,  569;  Vatt  •lib.  2,  c  7,  s.  81, 
and  c  18,  s.  344 ;  lib.  3,  c.  6,  s.  74,  and  c.  9,  s.  161,  and  193. 

The  British  creditor,  by  the  conduct  of  his  sovereign,  became  an 
enemy  to  the  commonwealth  of  Virginia ;  and  thereby  his  debt  was 
forfei^ble  to  that  government,  as  a  compensation  for  the  damages  of 
an  unjust  war. 

It  appears  to  me  that  every  nation  at  war  with  another  is  justifia- 
ble, by  the  general  and  strict  law  of  nations,  to  seize  and  confis- 
cate all  movable  property  of  its  enemy,  (of  any  kind  or  nature 
whatsoever)  wherever  found,  whether  within  its  territory,  or  not 
Bynkershoek  Q.  L  P.  £2e  rebtts  belliciSi  lib.  1,  c  7,  p.  67,  thus  delivers 
his  opinion :  ^^  Chim  ea  sit  belli  conditio  ut  hostes  sintf  omm  jut/re^ 
spoliati  proscriptiquey  rationis  estj  quascimque  res  hostiuniy  apod  hostes 
inventaSy  Domimtm  mutarey  et  Pisco  cedere,^^  ^  Since  it  is  a  condition 
of  war  that  enemies,  by  every  right,  may  be  plundered  and  seized 
upon,  it  is  reasonable  that  whatever  efiects  of  the  enemy  are  found 
with  us  who  are  his  enemy,  should  change  their  master  and  be  con- 
fiscated, or  go  into  the  .treasury."  S.  P.  Lee  on  Capt  c  8,  p.  Ill ; 
S.  P.  2  Burl.  p.  209,  s.  12;  p.  219,  s.  2 ;  p.  221,  s.  11.  Bynkershoek, 
the  same  book  and  chapter,  page  67,  thus  expresses  himself:  <'  Quod 
dixi  de  actionibus  recte  publicandis  ita  demwn  obiinet  Si  quod  stibditi 
nostri  hostilms  nostris  debenty  princeps  a  stibditis  suisy  revera  exegerit. 
Si  eocegerit  recte  solutum  esty  si  non  exegerity  pace  factay  reviviscitjus 
pristinum  creditoris;  quia  occupatioy  quce  beUofity  magis  infactOy  quam 
in  potestate  juris  consistiU  Nomina  igitur,  non  exactay  tempore  belli 
quodammodo  intermori  videntury  sed  per  paceniy  genere  quodam  postli" 
miniiy  ad  priorem  dominum  reverti.  Secundum  hcec  inter  gentesfere 
convenit  ut  nominUms  beUo  publicatisypace  deinde  factay  exacta  censean^ 
turperiisscy  etmaneaaU  extincta;  non  a/utem  exacta  reviviscanty  et  res- 
tituantur  veris  creditoribus.^^ 

"  What  I  have  said  of  things  in  action  being  rightfully  confiscated, 
holds  thus :  K  the  prince  truly  exacts  firom  his  subjects  what  they 
owed  to  the  enemy ;  if  he  shall  have  exacted  it,  it  is  rightfully  paid ; 
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if  he  shall  not  have  exacted  it,  peace  being  made,  the  fonner  right 
of  the  creditor  revives ;  because  the  seizure,  which  is  made  during 
war,  consists  more  in  fact  than  in  right.  Debts,  therefore,  not  ex- 
acted, seem  as  it  were  to  be  forgotten  in  time  of  war,  but  upon 
peace,  by  a  kind  of  postliminy,  return  to  their  former  proprietor.  Ac- 
cordingly, it  is  for  the  most  part  agreed  among  nations,  that  things 
«  in  action,  being  confiscated  in  war,  the  peace  being  made,  those 
which  were  paid  are  deemed  to  have  perished,  and  remain  extinct ; 
but  those  not  paid  revive,  and  are  restored  to'their  true  creditors. 
Vatt  lib.  4,  8.  22 ;  S.  P.  Lee  on  Capt  c.  8,  p.  118." 

*  That  this  is  the  law  of  nations,  as  held  in  Great  Britain,  [  *  227  ] 
appears  firom  Sir  Thomas  Parker's  Rep.  p.  267,  (11  William 
3,)  in  which  it  was  determined  that  choses  in  action  belonging  to 
an  alien  enemy  are  forfeitable  to  the  crown  of  Great  Britain ;  but 
there  must  be  a  commission  and  inquisition  to  entitle  the  crown ; 
and  if  peace  is  concluded  before  inquisition  taken,  it  discharges  the 
cause  of  forfeiture. 

The  right  to  confiscate  the  property  of  enemies  during  war,  is  de- 
rived firom  a  state  of  war,  and  is  called  the  rights  of  war.  This  right 
originates  from  self-preservation,  and  is  adopted  as  one  of  the  means 
to  weaken  an  enemy,  and  to  strengthen  ourselves.  Justice,  also,  is 
another  pillar  on  which  it  may  rest ;  to  wit,  a  right  to  reimburse  the 
expense  of  an  unjust  war.  Vatt  lib.  3,  c  8,  s.  138,  and  c.  9,  s.  161. 

But  it  is  said,  if  Virginia  had  a  right  to  confiscate  British  propertyi 
yet  by  the  modern  law,  and  practice  of  European  nations,  she  was 
not  justified  in  confiscating  debts  due  from  her  citizens  to  subjects  of 
Great  Britain;  that  is,  private  debts.  Vattel  is  the  only  author 
relied  on,  or  that  can  be  found  to  maintain  the  distinction  between 
Confiscating  private  debts,  and  other  property  of  an  enemy.  He 
admits  the  right  to  confiscate  such  debts,  if  the  term  of  payment 
happen  in  the  time  of  war ;  but  this  limitation  on  the  right  is  nowhere 
else  to  be  found.  His  opinion  alone  will  not  be  sufficient  to  restrict 
the  right  to  that  case  only.  It  does  not  appear  in  the  present  case, 
whether  the  time  of  payment  happened  before,  or  during  the  war. 
If  this  restriction  is  just,  the  plaintiff  ought  to  have  shown  the  fact. 
Vattel  adds,  '^  At  present,  in  regard  to  the  advantages  and  safety  of 
commerce,  all  the  sovereigns  of  Europe  have  departed  from  this 
rigor;  and  this  custom  has  been  generally  received,  and  he  who 
should  act  contrary  to  it  (the  custom)  would  injure  the  public  faith." 
From  these  expressions  it  may  be  fairly  inferred,  that,  by  the  rigor  of 
the  law  of  nations,  private  debts  to  enemies  might  be  confiscated,  as 
well  as  any  other  of  their  property ;  but  that  a  general  custom  had 
prevailed  in  Europe  to  the  contrary,  founded  on  commercial  reasons. 
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The  law  of  nations  may  be  considered  of  three  kinds,  to  wit,  general, 
conventional,  or  customary.  The  first  is  universal,  or  established  by 
the  general  consent  of  mankind,  and  binds  all  nations.  The  second 
is  founded  on  express  consent,  and  is  not  universal,  and  only  binds 
those  nations  that  have  assented  to  it.  The  third  is  founded  on  tacit 
consent,  and  is  only  obligatory  on  those  nations  who  have  adopted 
it  The  relaxation  or  departure  firom  the  strict  rights  of  war  to  con* 
fiscate  private  debts,  by  the  commercieLl  nations  of  Europe,  was  not 
binding  on  the  State  of  Virginia,  because  founded  on  custom  only ; 
and  she  was  at  liberty  to  reject  or  adopt  the  custom  as  she 
[  *  228  ]  pleased.  *  The  conduct  of  nations  at  war,  is  generally  gov- 
erned and  limited  by  their  exigencies  and  necessities.  Crreat 
Britain  could  not  claim  firom  the  United  States,  or  any  of  them,  any 
relaxation  of  the  general  law  of  nations  during  the  late  war,  because 
she  did  not  consider  it  as  a  civil  war,  and  much  less  as  a  public  wbTi 
but  she  gave  it  the  odious  name  of  rebellion ;  and  she  refused  to  the 
citizens  of  the  United  States  the  strict  rights  of  ordinary  war. 

It  cannot  be  forgotten  that  the  parliament  of  Great  Britain,  by 
statute  (16  Geo.  3,  c.  5,  in  1776,)  declared,  that  the  vessels  and  car- 
goes belonging  to  the  people  of  Virginia,  and  the  twelve  other  colo* 
lonies,  found  and  taken  on  the  high  seas,  should  be  liable  to  seizure 
and  confiscation,  as  the  property  of  open  enemies ;  and,  that  the 
mariners  and  crews  should  be  taken  and  considered  as  having  volun- 
tarily entered  into  the  service  of  the  king  of  Great  Britain ;  and  that 
the  killing  and  destroying  the  persons  and  property  of  the  Americans, 
before  the  passing  of  this  act,  was  just  and  lawful.  And  it  is  well 
known  that,  in  consequence  of  this  statute,  very  considerable  property 
of  the  citizens  of  Virginia  was  seized  on  the  high  seas  and  confis* 
cated ;  and  that  other  considerable  property  found  within  that  com* 
monwealth,  was  seized  and  applied  to  the  use  of  the  British  army  or 
navy.  Vattel,  lib.  3,  c.  12,  s.  191,  says,  and  reason  confirms  his  opi* 
nion,  ^<  That  whatever  is  lawful  for  one  nation  to  do  in  time  of  war, 
is  lawful  for  the  other."  The  law  of  nations  is  part  of  the  municipal 
law  of  Ghreat  Brit^,  and  by  her  laws  all  movable  property  of  ene- 
mies, found  within  the  kingdom,  is  considered  as  forfeited  to  the 
crown,  as  the  head  of  the  nation ;  but  if  no  inquisition  is  taken  to 
ascertain  the  owners  to  be  alien  enemies,  before  peace  takes  place, 
the  cause  of  forfeiture  is  discharged,  by  the  peace  ipso  facto.  Sir 
Thomas  Parker's  Rep.  p.  267.  This  doctrine  agrees  with  Bynk.  lib. 
1,  c.  7,  p.  57,  and  Lee  on  Capt  c.  8,  p.  118,  that  debts  not  confis- 
cated and  paid,  revive  on  peace.  Lee  says,  "  Debts,  therefore,  which 
are  not  taken  hold  of,  seem,  as  it  were,  suspended  and  forgotten  in 
time  of  war ;  but  by  a  peace  return  to  their  former  proprietor  by  a 
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kind  of  poBtliminy."  Mr.  Lee,  who  wrote  since  Vattel,  differs  from 
him  in  opinion,  that  private  debts  are  not  confiscable,  p.  114.  He 
thus  delivers  himself,  <<  By  the  law  of  nations,  rights  and  credits  are 
not  less  in  our  power  than  other  goods ;  why,  therefore,  should  we 
regard  the  rights  of  war  in  regard  to  one,  and  not  as  to  the  other  ? 
And  when  nothing  occurs,  which  gives  room  for  a  proper  distinction, 
the  general  law  of  nations  ought  to  prevail.  He  gives  many  exam- 
ples of  confiscating  debts,  and  concludes,  (p.  119,)  '<  All 
which  prove  that  not  only  actions,  but  all  *  other  things  [  *  229  ] 
whatsoever,  are  forfeited  in  time  of  war,  and  are  often 
exacted.'' 

Great  Britain  does  not  consider  herself  bound  to  depart  from  the 
rigor  of  the  general  law  of  nations,  because  the  commercial  powers 
of  Europe  wish  to  adopt  a  more  liberal  practice.  It  may  be  recol- 
lected, that  it  is  an  established  principle  of  the  law  of  nations,  <<  that 
the  goods  of  a  friend  are  free  in  an  enemy's  vessel ;  and  an  enemy's 
goods  lawfril  prize  in  the  vessel  of  a  friend."  This  may  be  called 
the  general  law  of  nations.  In  1780  the  empress  of  Russia  proposed 
a  relaxation  of  this  rigor  of  the  laws  of  nations,  '^  That  all  the  effects 
belonging  to  the  subjects  of  the  belligerent  powers  shall  be  free  on 
board  neutral  vessels,  except  only  contraband  articles."  This  proposal 
was  acceded  to  by  the  neutral  powers  of  Sweden,  Denmark,  the 
States  General  of  the  United  Provinces,  Prussia,  and  Portugal;  France 
and  Spain,  two  of  the  powers  at  war,  did  not  oppose  the  principle, 
and  Great  Britain  only  declined  to  adopt  it,  and  she  still  adheres  to 
the  rigorous  principle  of  the  law  of  nations.  Can  this  conduct  of 
Great  Britain  be  objected  to  her  as  an  uncivilized  and  barbarous 
practice  ?  The  confiscating  private  debts  by  Virginia  has  been  brand- 
ed with  those  terms  of  reproach,  and  very  improperly  in  my  opinion. 

It  is  admitted,  that  Virginia  could  not  confiscate  private  debts 
without  a  violation  of  the  modem  law  of  nations,  yet  if,  in  fact,  she 
has  so  done,  the  law  is  obligatory  on  all  the  citizens  of  Virginia,  and 
on  her  courts  of  justice ;  and,  in  my  opinion,  on  all  the  courts  of  the 
United  States.  If  Virginia  by  such  conduct  violated  the  law  of 
nations,  she  was  answerable  to  Great  Britain,  and  such  injury  could 
only  be  redressed  in  the  treaty  of  peace.  Before  the  establishment 
of  the  national  government,  British  debts  could  only  be  sued  for  in 
the  State  court.  This,  alone,  proves  that  the  several  States  possessed 
a  power  over  debts.  K  the  crown  of  Great  Britain  had,  according 
to  the  mode  of  proceeding  in  that  country,  confiscated,  or  forfeited 
American  debts,  would  it  have  been  permitted  in  any  of  the  courts 
of  Westminster  Hall,  to  have  denied  the  right  of  the  crown,  and 
that  its  power  was  restrained  by  the  modem  law  of  nations  ?    Would 

16' 
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it  not  have  been  answered,  that  the  British  nation  was  to  justify  her 
own  conduct ;  but  that  her  courts  were  to  obey  her  laws. 

It  appears  to  me,  that  there  is  another  and  conclusiye  ground, 
which  effectually  precluded  any  objection,  since  the  peace,  on  the 
part  of  Great  Britain,  as  a  nation,  or  on  the  part  of  any  of  her  sub- 
jects, against  the  right  of  Virginia  to  confiscate  British  debts,  or 
any  other  British  property,  during  the  war ;  even  on  the  admission 
that  such  confiscation  was  in  violation  of  the  ancient  or  modem  law 

of  nations. 
[  *  230  ]  *  If  the  legislature  of  Virginia  confiscated  or  extinguished 
the  debt  in  question,  by  the  law  of  the  20th  of  October, 
1777,  as  the  defendants  in  enor  contend,  this  confiscation  or  extin- 
guishment took  place  in  1777,  flagrante  beUo;  and  the  definitive 
treaty  of  peace  was  ratified  in  1783.  What  effects  flow  firom  a  treaty 
of  peace,  even  if  the  confiscation  or  extinguishment  of  the  debt  was 
contrary  to  the  law  of  nations,  and  the  stipulation  in  the  fourth  article 
of  the  treaty  does  not  provide  for  the  recovery  of  the  debt  in  question  ? 

I  apprehend  that  the  treaty  of  peace  abolishes  the  subject  of  the 
war,  and  that  after  peace  is  concluded,  neither  the  matter  in  dispute, 
nor  the  conduct  of  either  party  during  the  war,  can  ever  be  revived 
or  brought  into  contest  again.  All  violences,  injuries,  or  damages 
sustained  by  the  government,  or  people  of  either,  during  the  war,  are 
buried  in  oblivion;  and  all  those  things  are  implied  by  the  very 
treaty  of  peace ;  and  therefore  not  necessary  to  be  expressed*  Hence 
it  follows,  that  the  restitution  of,  or  compensation  foi:,  British  property 
confiscated,  or  extinguished,  during  the  war,  by  any  of  the  United 
States,  could  only  be  provided  for  by  the  treaty  of  peace ;  and  if  there 
had  been  no  provision  respecting  these  subjects  in  the  treaty,  they 
could  not  be  agitated  after  the  treaty,  by  the  British  government, 
much  less  by  her  subjects  in  courts  of  justice.  If  a  nation,  during  a 
war,  conducts  herself  contrary  to  the  law  of  natioiis,  and  no  notice 
is  taken  of  such  conduct  in  the  treaty  of  peace,  it  is  thereby  so  far 
considered  lawful,  as  never  afterwards  to  be  revived,  or  to  be  a  sub- 
ject of  complaint 

Vattel,  Ub.  4,  s.  21,  p.  139,  says,  "  The  state  of  things  at  the  instant 
of  the  treaty,  is  held  to  be  legitimate,  and  any  change  to  be  made  in 
it  requires  an  express  specification  in  the  treaty ;  oonsequentiy,  all 
things  not  mentioned  in  the  treaty  are  to  remain  as  they  were  at  the 
conclusion  of  it.  All  the  damages  caused  during  the  war  are  like- 
wise buried  in  oblivion ;  and  no  plea  is  allowable  for  those,  the  repara- 
tion .of  which  is  not  mentioned  in  the  treaty;  they  are  looked  on  as 
if  they  had  never  happened."  The  same  principle  applies  to  injuries 
done  by  one  nation  to  another,  on  occasion  of,  and  during  the  war* 
Bee  Grotius,  lib.  3,  c.  8,  s.  4. 
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The  Baron  De  Wolfius,  1222,  says,  ^'  De  quibus  nihil  dictum  ea 
manent  quo  sunt  loeoJ^  ^  Things  of  which  nothing  ib  said  remain  in 
the  state  in  which  they  are." 

It  ia  the  opinion  of  the  celebrated  and  judicious  Doctor  Ruther* 
forth,  that  a  nation  in  a  just  war  may  seize  upon  any  movable  goods 
of  an  enemy,  (and  he  makes  no  distinction  as  to  private  debts,)  but 
that  whilst  the  war  continues,  the  nation  has,  of  right, 
nothing  but  the  custody  of  the  goods  taken ;  and  *  if  the  [  *  231  ] 
nation  has  granted  to  private  captors,  as  privateers,  the  pro- 
perty of  goods  taken  by  them,  and  on  peace  restitution  is  agreed  on, 
that  the  nation  is  obliged  to  make  restitution,  and  not  the  private 
captors ;  and  if  on  peace  no  restitution  is  stipulated,  that  the  full 
property  of  movable  goods,  taken  from  the  enemy  during  the  war, 
passes,  by  tacit  consent,  to  the  nation  that  takes  them.  This  I  collect 
as  the  substance  of  his  opinion  in  lib.  2,  c  9,  from  p.  558  to  573. 

I  ^hall  conclude  my  observations  on  the  right  of  Virginia  to  con- 
fiscate any  British  property,  by  remarking,  that  the  validity  of  such  a 
law  would  not  be  questioned  in  the  court  of  chancery  of  Great  Bri- 
tain ;  and  I  confess  the  doctrine  seemed  strange  to  me  in  an  Ameri- 
can court  of  justice.  In  the  case  of  Wright  and  Nutt,  Lord  Chan« 
cellor  Thurlow  declared,  that  he  considered  an  act  of  the  State  of 
Georgia,  passed  in  1782,  for  the  confiscation  of  the  real  and  personal 
estate  of  Sir  James  Wright,  and  also  his  debts,  as  a  law  of  an  inde- 
pendent country ;  and  concluded  with  the  following  observation,  that 
the  law  of  every  country  must  be  equally  regarded  in  the  courts  of 
justice  of  Great  Britain,  whether  the  law  was  a  barbarous  or  civil- 
ized institution,  or  wise  or  foolish ;  1  H.  BlacL  Rep.  149.  In  the 
case  of  FoUiott  against  Ogden,  Lord  Loughborough,  chief  justice  of 
the  court  of  common  pleas,  in  delivering  the  judgment  of  the  court, 
declared  ^  that  the  act  of  the  State  of  New  York,  passed  in  1779,  for 
attainting,  forfeiting,  and  confiscating  the  real  and  personal  estate  of 
Folliott,  the  plaintifi^  was  certainly  of  as  full  validity  as  the  act  of 
any  independent  State ; "  1 H.  Black.  Rep.  135.  On  a  writ  of  error 
Lord  Kenyon,  chief  justice  of  the  court  of  king's  bench,  and  Judge 
Grose,  delivered  direct  contrary  sentiments ;  but  Judges  Ashurst  and 
BuUer  were  silent ;  3  Term  Rep.  726. 

From  these  observations,  and  the  authority  of  Bynkershoek,  Lee, 
Bnrlamaqui,  and  Rutherforth,  I  conclude,  that  Virginia  had  a  right, 
as  a  sovereign  and  independent  nation,  to  confiscate  any  British  pro- 
perty within  its  territory,  unless  she  had  before  delegated  that  power 
to  congress,  which  Mr.  Lewis  contended  she  had  done;  The  proof 
of  the  allegation  that  Virginia  had  transferred  this  authority  to  con- 
gress, lies  on  those  who  make  it ;  because  if  she  had  parted  with  such 
power  it  must  be  conceded  that  she  once  rightfully  possessed  it 
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It  has  been  inquired  what  powers  congress  possessed  from  the  first 
meeting,  in  September,  1774,  until  the  ratification  of  the  articles  of 
confederation,  on  the  1st  of  March,  1781  ?  It  appears  to  me,  that 
the  powers  of  congress,  during  that  whole  period,  were  derived  from 
the  people  they  represented,  expressly  given,  through  the  medium  of 
their  State  conventions,  or  State  legislatures ;  or  that  after 
[  •  232  ]  they  were  exercised  they  were  *  impliedly  ratified  by  the  ac- 
quiescence and  obedience  of  the  people.  After  the  confede- 
racy was  completed,  the  powers  of  congress  rested  on  the  authority 
of  the  State  legislatures  and  the  implied  ratifications  of  the  people ; 
and  was  a  government  over  governments.  The  powers  of  congress 
originated  from  necessity,  and  arose  out  of,  and  were  only  limited  by 
events,  or,  in  other  words,  they  were  revolutionary  in  their  very  nature* 
Their  extent  depended  on  the  exigencies  and  necessities  of  public  af- 
fairs. It  was  absolutely  and  indispensably  necessary  that  congress 
should  possess  the  power  of  conducting  the  war  against  Great  Bri- 
tain, and  therefore,  if  not  expressly  given  by  all,  as  it  was  by  some 
of  the  States,  I  do  not  hesitate  to  say,  that  congress  did  rightfully 
possess  such  power.  The  authority  to  make  war,  of  necessity  im- 
plies the  power  to  make  peace ;  or  the  war  must  be  perpetual  I 
entertain  this  general  idea,  that  the  several  States  retained  all  inter- 
nal sovereignty ;  and  that  congress  properly  possessed  the  great  rights 
of  external  sovereignty.  Among  others,  the  right  to  make  treaties  of 
commerce  and  alliance,  as  with  France  on  the  6th  of  February,  1778. 
In  deciding  on  the  powers  of  congress,  and  of  the  several  States,  be- 
fore the  confederation,  I  see  but  one  safe  rule,  namely,  ihat  all  the 
powers  actuaUy  exercised  by  congress,  before  that  period,  were  right- 
fully  exercised,  on  the  presumption  not  to  be  controverted,  that  they 
were  so  authorized  by  the  people  they  represented,  by  an  express,  or 
implied  grant ;  and  that  all  the  powers  exercised  by  the  State  con- 
ventions or  State  legislatures  were  also  rightfully  exercised,  on  the 
same  presumption  of  authority  from  the  people.  That  congress  did 
not  possess  all  the  powers  of  war  is  self-evident  from  this  considera- 
tion alone,  that  she  never  attempted  to  lay  any  kind  of  tax  on  the 
people  of  the  United  States,  but  relied  altogether  on  the  State  legis- 
latures to  impose  taxes,  to  raise  money  to  carry  on  the  war,  and  to 
sink  the  emissions  of  all  the  paper  money  issued  by  eongress.  It  was 
expressly  provided,  in  the  eighth  article  of  the  confederation,  that  "  all 
charges  of  war,  and  all  other  expenses  for  the  common  defence 
and  general  welfare,  and  allowed  by  congress,  shall  be  defrayed  out 
of  a  common  treasury,  to  be  supplied  by  the  several  States  in  pro- 
portion to  the  value  of  the  land  in  each  State ;  and  the  taxes  for  pay- 
ing the  said  proportion,  shall  be  levied  by  the  legislatures  of  the  seve- 
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lal  States."  In  every  free  country,  the  power  of  laying  taxes  is 
considered  a  legislative  power  over  the  property  and  persons  of  the 
citizens ;  and  this  power  the  people  of  the  United  States  granted  to 
their  State  legislatures,  and  they  neither  could,  nor  did  transfer  it  to 
congress ;  but  on  the  contrary  they  expressly  stipulated  that  it  should 
remain  with  them.  It  is  an  incontrovertible  fact  that  con- 
gress never  attempted  to  *  confiscate  apy  kind  of  British  [  *  233  ] 
property  within  the  United  States,  except  what  their  army 
or  vessels  of  war  captured,  and  thence  I  conclude  that  congress  did 
not  conceive  the  power  was  vested  in  them.  Some  of  the  States  did 
exercise  this  power,  and  thence  I  infer,  they  possessed  it  On  the 
23d  of  March,  3d  of  April,  and  24th  of  Jidy,  1776,  congress  confis- 
cated Britbh  property  taken  on  the  high  seas.^ 

The  second  point  made  by  the  counsel  for  the  plaintiff  in  error  was, 
^<  if  the  legblature  of  Virginia  had  a  right  to  confiscate  British  debts, 
yet  she  did  not  exercise  that  right  by  the  act  of  the  20th  October, 
1777."  If  this  objection  is  well  founded,  the  plaintiff  in  error  must 
have  judgment  for  the  money  covered  by  the  plea  of  that  law,  and 
the  payment  under  it  The  preamble  recites,  that  the  public  faith, 
and  the  law  and  the  usage  of  nations  require,  that  debts  incurred, 
during  the  connexion  with  Great  Britain,  should  not  be  confiscated. 
No  language  can  possibly  be  stronger  to  express  the  opinion  of  the 
legislature  of  Virginia,  that  British  debts  ought  not  to  be  confiscated, 
and  if  the  words  or  effect  and  operation,  of  the  enacting  clause,  are 
ambiguous  or  doubtful,  such  construction  should  be  made  as  not  to 
extend  the  provisions  in  the  enacting  clause,  beyond  the  intention  of 
the  legislature,  so  clearly  expressed  in  the  preamble ;  but  if  the  words 
in  the  enacting  clause,  in  their  nature,  import,  and  common  under* 
standing,  are  not  ambiguous,  but  plain  and  clear,  and  their  operation 
and  eflfect  certain,  there  is  no  room  for  construction.  It  is  not  an 
uncommon  case  for  a  legislature,  in  a  preamble,  to  declare  their  in* 
tention  to  provide  for  certain  cases,  or  to  punish  certain  offences,  and 
in  enacting  clauses  to  include  other  cases,  and  other  offences.  But 
I  believe  very  few  instances  can  be  found  in  which  the  legislature 
declared  that  a  thing  ought  not  to  be  done,  and  afterwards  did  the 
very  thing  they  reprobated.  There  can  be  no  doubt  that  strong 
words  in  the  enacting  part  of  a  law  may  extend  it  beyond  the  pre- 
amble.   If  the  preamble  is  contradicted  by  the  enacting  clause,  as  to 


1  See  the  ordinance  of  the  SOth  of  November,  1781.  See,  also,  the  resolation  of  the 
28d  of  November,  1781,  in  which  congress  recommended  to  the  States,  to  pass  laws  to 
punish  infractions  of  the  law  of  nations. 
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the  intention  of  the  legislature,  it  must  prevail,  on  the  principle  that 
the  legislature  changed  their  intention. 

I  am  of  opinion,  that  the  law  of  the  20th  of  October,  1777,  and  the 
payment  in  virtue  thereof,  amounts  either  to  a  confiscation  or  extin- 
guishment, of  so  much  of  the  debt  as  was  paid  into  the  loan  office 
of  Virginia.  1st.  The  law  makes  it  lawful  for  a  citizen  of 
Virginia  indebted  to  a  subject  of  Great  Britain  *  to  pay  the  [  .*  234  ] 
whole,  or  any  part,  of  his  debt,  into  the  loan  office  of  that 
commonwealth.  2d.  It  directs  the  debtor  to  take  a  certificate  of  his 
payment,  and  to  deliver  it  to  the  governor  and  the  council ;  and  it 
declares  that  th^  receipt  of  the  governor  and  the  council  for  the  cer- 
tificate shall  discharge  him,  the  debtor,  firom  so  much  of  the  debt  as 
he  paid  into  the  loan  office.  3d.  It  enacts  that  the  certificate  shall 
be  subjected  to  the  future  direction  of  the  legislature.  And,  4thly,  it 
provides,  that  the  governor  and  council  may  make  such  allowance, 
as  they  shall  think  reasonable,  out  of  the  interest  of  the  money  paid, 
to  the  wives  and  children,  residing  v^thin  the  State,  of  such  creditor. 
The  payment  by  the  debtor  into  the  loan  office  is  made  a  lawful  act. 
The  public  receive  the  money,  and  they  discharge  the  debtor,  and 
they  make  the  certificate,  which  is  the  evidence  of  the  payment,  sub- 
ject to  their  direction ;  and  they  benevolently  appropriate  part  of  the 
money  paid,  to  wit,  the  interest  of  the  debt,  to  such  of  the  family  of 
the  creditor  as  may  live  within  the  State.  All  these  acts  are  plainly 
a  legislative  interposition  between  the  creditor  and  debtor ;  annihi- 
lates the  right  of  the  creditor,  and  is  an  exercise  of  the  right  of  owner- 
ship over  the  money ;  for  the  giving  part  to  the  family  of  the  creditor, 
under  the  restriction  of  being  residents  of  the  State,  or  to  a  stranger, 
can  make  no  difierence.  The  government  of  Virginia  had  pre- 
cisely the  same  right  to  dispose  of  the  whole,  as  of  part  of  the  debt 
Whether  all  these  acts  amount  to  a  confiscation  of  the  debt,  or  not, 
may  be  disputed  according  to  the  different  ideas  entertained  of  the 
proper  meaning  of  the  word  confiscation.  I  am  inclined  to  think  that 
all  these  acts,  collectively  considered,  are  substantially  a  confiscation 
of  the  debt.  Thfe  verb  confiscate  is  derived  from  the  Latin,  con^  with, 
sndfiscusj  a  basket,  or  hamper,  in  which  the  emperor's  treasure  was 
formerly  kept.  The  meaning  of  the  word  to  confiscate  is  to  transfer 
property  firom  private  to  public  use;  or  to  forfeit  property  to  the 
prince,  or  state.  In  the  language  of  Mr.  Lee,  (page  118)  the  debt 
was  taken  hold  of;  and  this  he  considers  as  confiscation.  But  if 
strictly  speaking,  the  debt  was  not  confiscated,  yet  it  certainly  was 
extinguished  as  between  the  creditor  and  debtor ;  the  debt  was  legally 
paid,  and  of  consequence  extinguished.  The  State  interfered  and 
received  the  debt,  and  discharged  the  debtor  irom  his  creditor ;  and 
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not  from  the  State,  as  suggested.  The  debtor  owed  nothing  to  the 
State  of  Virginia,  but  she  had  a  right  to  take  the  debt  or  not  at  her 
pleasure.  To  say  that  the  discharge  was  from  the  State,  and  not 
from  the  debtor,  implies  that  the  debtor  was  under  some  obligation 
or  duty  to  pay  the  State  what  he  owed  his  British  creditor.  If  the 
debtor  was  to  remain  charged  to  his  creditor,  notwithstand- 
ing his  payment ;  not  one  farthing  would  have  been  *  paid  [  *  235  ] 
into  the  loan  office.  Such  a  construction,  therefore,  is  too 
violent  and  not  to  be  admitted.  If  Virginia  had  confiscated  British 
debts,  and  received  the  debt  in  question,  and  said  nothing  more,  the 
debtor  would  have  been  discharged  by  the  operation  of  the  law.  In 
the  present  case,  there  is  an  express  discharge  on  payment,  certificate, 
and  receipt.  '"'^^ 

It  appears  to  me  that  the  plea,  by  the  defendant,  of  the  act  of       / 
assembly,  and  the  payment  agreeably  to  its  provisions,  which  is  ad-      / 
mitted,  is  a  bar  to  the  plaintiff's  action,  for  so  much  of  his  debt  as     / 
he  paid  into  the  loan  office,  imless  the  plea  is  avoided,  or  destroyed    ( 
by  the  plaintiff's  replication  of  the  fourth  article  of  the  definitive 
treaty  of  peace,  between  Great  Britain  and  the  United  States  on  the 
3d  of  September,  1783.  _ 

The  question  then  may  be  stated  thus :  Whether  the  4th  article  of 
the  said  treaty  nullifies  the  law  of  Virginia,  passed  on  the  20th  of 
October,  1777 ;  destroys  the  payment  made  under  it,  and  revives  the 
debt  and  gives  a  right  of  recovery  thereof  against  the  original  debtor  ? 

It  was  doubted  by  one  of  the  counsel  for  the  defendants  in  error 
(Mr.  Marshall)  whetiier  congress  had  a  power  to  make  a  treaty  that 
could  operate  to  annul  a  legislative  act  of  any  of  the  States,  and  to 
destroy  rights  acquired  by,  or  vested  in  individuals  in  virtue  of  such 
acts.  Another  of  the  defendant's  counsel,  (Mr.  Campbell)  expressly, 
and  with  great  zeal,  denied  that  congress  possessed  such  power. 

But  a  few  remarks  will  be  necessary  to  show  the  inadmissibility 
of  this  objection  to  the  power  of  congress. 

1st.  The  legislatures  of  all  the  States  have  offcen  exercised  the 
power  of  taking  the  property  of  its  citizens  for  the  use  of  the  public, 
but  they  uniformly  compensated  the  proprietors.  The  principle  to 
maintain  this  right  is  for  the  public  good,  and  to  that  the  interest  of 
individuals  must  yield.  The  instances  are  many ;  and  among  them 
are  lands  taken  for  forts,  magazines,  or  arsenals,  or  for  public  roads, 
or  canals,  or  to  6rect  towns. 

2d.  The  legislatures  of  all  the  States  have  often  exerdsed  the 
power  of  devesting  rights  vested,  and  even  of  impairing,  and  in  some 
instances,  of  almost  annihilating  the  obligation  of  contracts,  as  by 
tendcp  laws,  which  made. an  offer  to  pay,  and  a  refusal  to  receive  pa- 
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per  money  for  a  specie  debt,  an  extinguishment  to  the  amoimt  ten* 
dered. 

3d.  If  the  legislature  of  Virginia  could,  by  a  law  annul  any  for- 
mer law,  I  apprehend  that  the  eflFect  would  be  to  destroy  all  rights 
acquired  under  the  law  so  nullified. 

4th.  If  the  legislature  of  Virginia  could  not  by  ordinary  acts  of 
legislation  do  these  things,  yet  possessing  the  supreme  sovereign 
power  of  the  State,  she  certainly  could  do  them  by  a  treaty  of 
peace,  if  she  had  not  parted  with  the  power  of  making 
[•236]  •such  treaty.  If  .Virginia  had  such  power  before  she 
delegated  it  to  congress,  it  follows  that  afterwards  that 
body  possessed  it.  Whether  Virginia  parted  with  the  power  of  mak- 
ing treaties  of  peace,  will  be  seen  by  a  perusal  of  the  ninth  article 
of  the  confederation  (ratified  by  all  the  States  on  the  Ist  of  March, 
1781,)  in  which  it  was  declared,  <<  that  the  United  States  in  congress 
assembled,  shall  have  the  sole  and  exclusive  right  and  power  of  de- 
termining on  peace  or  war,  except  in  the  two  cases  mentioned  in  the 
sixth  article,  and  of  entering  into  treaties  and  alliances,  with  a  pro- 
viso, when  made,  respecting  commerce."  This  grant  has  no  restric- 
tion, nor  is  there  any  limitation  on  the  power  in  any  part  of  the 
confederation.  Aright  to  make  peace  necessarily  includes  the  power 
of  determining  on  what  terms  peace  shall  be  made.  A  power  to 
make  treaties  must  of  necessity  imply  a  power  to  decide  the  terms 
on  which  they  shall  be  made.  A  war  between  two  nations  can  only 
concluded  by  treaty. 

Surely  the  sacrificing  public  or  private  property  to  obtain  peace 
cannot  be  the  cases  in  which  a  treaty  would  be  void.  Vatt.  lib.  2^ 
c.  12,  s.  160, 161,  p.  173 ;  lib.  6,  c  2,  s.  2.  It  seems  to  me  that  trea- 
ties made  by  congress,  according  to  the  confederation,  were  superior 
to  the  laws  of  the  States,  because  the  confederation  made  them  ob- 
ligatory on  all  the  States.  They  were  so  declared  by  congress  on 
the  13th  of  April,  1787 ;  were  so  admitted  by  the  legislatures  and 
executives  of  most  of  the  States ;  and  were  so  decided  by  the  judi- 
ciary of  the  general  government,  and  by  the  judiciaries  of  some  of 
the  state  governments. 

I      If  doubts  could  exist  before  the  establishment  of  the  present  na- 

!  tional  government,  they  must  be  entirely  removed  by  the  sixth  article 

/  of  the  constitution,  which  provides  ^'  that  all  treaties  made,  or  which 

'  shall  be  made  under  the  authority  of  the  United  States,  shall  be  the 

I  supreme  law  of  the  land;  and  the  judges  in  every  State  shall  be  bound 

/  thereby,  any  thing  in  the  constitution  or  laws  of  any  State  to  the 

contrary  notwithstanding."      There  can  be  no  limitation  on  the 

power  of  the  people  of  the  United  States.    By  their  authority  the 
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state  constitutions  were  made,  and  by  their  authority  the  constitution' 
of  the  United  States  was  established ;  and  they  had  the  power  to 
change  or  abolish  the  state  constitutions,  or  to  make  them  yield  to 
the  general  government,  and  to  treaties  made  by  their  authority.  A 
treaty  cannot  be  the  supreme  law  of  the  land,  th^t  is,  of  all  the  Uni- 
ted States,  if  any  act  of  a  state  legislature  can  stand  in  its  way.  If 
the  constitution  of  a  State  (which  is  the  fundamental  law  of  the 
State,  and  paramount  to  its  legislature)  must  give  way  to  a  treaty, 
and  fall  before  it,  can  it  be  questioned  whether  the  less 
power,  an  act  of  *  the  state  legislature  must  not  be  pros-  [  *  237  ] 
trate  ?  It  is  the  declared  will  of  the  people  of  the  United 
States  that  every  treaty  made  by  the  authority  of  the  United  States, 
shall  be  superior  to  the  constitution  and  laws  of  any  individual  State, 
and  their  will  alone  is  to  decide.  If  a  law  of  a  State,  contrary  to  a 
treaty,  is  not  void,  but  voidable  only  by  a  repeal,  or  nullification  by  a 
state  legislature,  this  certain  consequence  follows,  that  the  will  of  a 
small  part  of  the  United  States  may  control  or  defeat  the  will  of  the 
whole.  The  people  of  America  have  been  pleased  to  declare  that  all 
treaties  made  before  the  establishment  of  the  national  constitution, 
or  laws  of  any  of  the  States,  contrary  to  a  treaty,  shall  be  disregarded. 

Four  things  are  apparent  on  a  view  of  this  Qth  article  of  the  na* 
tional  constitution.  Isl  That  it  is  retrospective,  and  is  to  be  consi- 
dered in  the  same  light  as  if  the  constitution  had  been  established 
before  the  making  of  the  treaty  of  1783.  2d.  That  the  constitution, 
or  laws,  of  any  of  the  States,  so  far  as  either  of  them  shall  be  found 
contrary  to  that  treaty,  are,  by  force  of  the  said  article,  prostrated  be- 
fore the  treaty.  3d.  That  consequently  the  treaty  of  1783  has  supe- 
rior power  to  the  legislature  of  any  State,  because  no  legislature  of 
any  State  has  any  kind  of  power  over  the  constitution,  which  was 
its  creator.  4th.  That  it  is  the  declared  duty  of  the  state  judges  to 
determine  any  constitution,  or  laws  of  any  State,  contrary  to  that 
treaty,  or  any  other,  made  under  the  authority  of  the  United  States, 
null  and  void  National  or  federal  judges  are  bound  by  duty  and 
oath  to  the  same  conduct.^ 

The  argument,  that  congress  had  not  power  to  make  the  4th  arti- 
cle of  the  treaty  of  peace,  if  its  intent  and  operation  was  to  annul 
the  laws  of  any  of  the  States,  and  to  destroy  vested  rights,  which 
the  plaintiff's  counsel  contended  to  be  the  object  and  effect  of  the  4th 
article,  was  unnecessary,  but  on  the  supposition  that  this  court  pos- 


1  See  the  oath  in  the  act  of  the  24th  of  September,  1789,  voL  1,  p.  53,  s.  8,  SwifVs 
edition,  1  U.  S.  Stat  at  Large,  76. 

VOL.  I.  16 
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Bess  a  power  to  decide  whether  this  article  of  the  treaty  is  within  the 
authority  delegated  to  that  body,  by  the  articles  of  confederation. 
Whether  this  court  constitutionally  possess  such  a  power  is  not  ne- 
cessary now  to  determine,  because  I  am  fully  satisfied  that  congress 
were  invested  with  the  authority  to  make  the  stipulation  in  the  4th 
article.  If  the  court  possess  a  power  to  declare  treaties  void,  I  shall 
never  exercise  it  but  in  a  very  clear  case  indeed.  One  further  remark 
wiU  show  how  very  circumspect  the  court  ought  to  be  before  they 

would  decide  against  the  right  of  congress  to  make  the  sti- 
[  *  238  ]  pulation  objected  to.     If  congress  had  no  •power,  under  the 

confederation,  to  make  the  4th  article  of  the  treaty,  and  for 
want  of  power  that  article  is  void,  would  it  not  be  in  the  option  of 
the  crown  of  Great  Britain  to  say,  whether  the  other  articles,  in  the 
same  treaty,  shall  be  obligatory  on  the  British  nation  ? 

I  will  now  proceed  to  the  consideration  of  the  treaty  of  1783.  It 
is  evident  on  a  perusal  of  it  what  were  the  great  and  principal  objects 
in  view  by  both  parties.  There  were  four  on  the  part  of  the  United 
States,  to  wit :  1st.  An  acknowledgment  of  their  independence  by 
the  crown  of  Great  Britain.  2d.  A  settlement  of  their  western 
bounds.  3d.  The  right  of  fishery :  and  4th.  The  firee  navigation  of 
the  Mississippi  There  were  three  on  the  part  of  Great  Britain,  to 
wit:  1st.  A  recovery,  by  British  merchants,  of  the  value  in  sterling 
money,  of  debts  contracted  by  the  citizens  of  America,  before  the 
treaty.  2d.  Restitution  of  the  confiscated  property  of  real  British 
subjects,  and  of  persons  resident  in  districts  in  possession  of  the 
British  forces,  and  who  had  not  borne  arms  against  the  United  States ; 
and  a  conditional  restoration  of  the  confiscated  property  of  all  other 
persons :  and  3d.  A  prohibition  of  all  future  confiscations  and  prose- 
cutions. The  following  facts  were  of  the  most  public  notoriety,  at 
the  time  when  the  treaty  was  made,  and  therefore  must  have  been 
very  well  known  to  the  gentlemen  who  assented  to  it  1st.  That 
British  debts,  to  a  great  amount,  had  been  paid  into  some  of  the 
state  treasuries,  or  loan  offices,  in  paper  money  of  very  little  value, 
either  under  laws  confiscating  debts,  or  under  laws  authorizing  pay- 
ment of  such  debts  in  paper  money,  and  discharging  the  debtors. 
2d.  That  tender  laws  had  existed  in  all  the  States ;  and  that  by  some 
of  those  laws,  a  tender  and  a  refusal  to  accept  by  principal  or  factor, 
was  declared  an  extinguishment  of  the  debt  From  the  knowledge 
that  such  laws  had  existed  there  was  good  reason  to  fear  that  simi- 
lar laws,  with  the  same  or  less  consequences,  might  be  again  made, 
and  the  fact  really  happened,  and  prudence  required  to  guard  the  Bri- 
tish creditor  against  them.  ,3d.  That,  in  some  of  the  States,  property 
of  any  kind  might  be  paid  at  an  appraisement,  in  discharge  of  any 
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execution.  4th.  That  laws  were  in  force  in  some  of  the  States,  at 
the  time  of  the  treaty,  which  prevented  suits  by  British  creditors. 
5th.  That  laws  were  in  force  in  other  of  the  States,  at  the  time  of 
the  treaty,  to  prevent  suits  by  any  person  for  a  limited  time.  All 
these  laws  created  legal  impediments,  of  one  kind  or  another,  to  the 
recovery  of  many  British  debts,  contracted  before  the  war ;  and  in 
many  cases  compelled  the  receipt  of  property  instead  of  gold  and 
silver. 

To  secure  the  recovery  of  British  debts,  it  was  by  the  latter  part 
of  the  fifth  article,  agreed  as  follows :  '^  That  all  persons 
*  who  have  any  interest  in  confiscated  lands,  by  debts,  should  [  *  239  ] 
meet  with  no  lawful  impediment  in  the  prosecution  of  their 
just  rights."  This  provision  clearly  relates  to  debts  secured  by  mort- 
gages on  lands  in  fee-simple,  which  were  afterwards  confiscated ;  or 
to  debts  on  judgments,  which  were  a  lien  on  lands,  which  also  were 
afterwards  confiscated ;  and  where  such  debts  on  mortgages,  or  judg- 
ments, had  been  paid  into  the  State  treasuries,  and  the  debtors  dis* 
charged.  This  stipulation  was  absolutely  necessary  if  such  debts 
were  intended  to  be  paid.  The  pledge,  or  security  by  lien,  had  been 
confiscated  and  sold.  British  subjects  being  aliens,  could  neither  re- 
cover the  possession  of  lands  by  ejectment,  nor  foreclose  the  equity 
of  redemption ;  nor  could  they  claim  the  money  secured  by  a  mort- 
gage, or  have  the  benefit  of  a  lien  firom  a  judgment,  if  the  debtor  had 
paid  his  debt  into  the  treasury  and  been  discharged.  If  a  British 
subject,  in  either  of  those  cases,  prosecuted  his  just  right,  it  could  only 
be  in  a  court  of  justice ;  and  if  any  of  the  above  causes  were  set  up 
as  a  lawful  impediment,  the  courts  were  bound  to  decide  whether 
this  article  of  the  treaty  nullified  the  laws  confiscating  the  lands,  and 
also  the  purchases  made  under  them,  or  the  laws  authorizing  pay- 
ment of  such  debts  to  the  State ;  or  whether  aliens  were  enabled,  by 
this  article,  to  hold  lands  mortgaged  to  them  before  the  war.  In  all 
these  cases,  it  seems  to  me,  that  the  courts,  in  which  the  cases  arose, 
were  the  only  proper  authority  to  decide,  whether  the  'case  was  within 
this  article  of  the  treaty,  and  the  operation  and  effect  of  it  One  in- 
stance among  many  wiU  iUustrate  my  meaning.  ^  Suppose  a  mort- 
gagor  paid  the  mortgage  money  into  the  public  treasury,  and  after- 
wards sold  the  land,  would  not  the  British  creditor,  under  this  article, 
be  entitied  to  a  remedy  against  the  mortgaged  lands  ? 

The  fourth  article  of  the  treaty  is  in  these  words :  <'  It  is  agreed  that 
creditors,  on  either  side,  shall  meet  with  no  lawful  impediment  to  the 
recovery  of  the  full  value,  in  sterling  money,  of  all  bond  fide  debts 
heretofore  contracted." 

Before  I  consider  this  article  of  the  treaty,  I  will  adopt  the  follow- 
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ing  remarks,  which  I  think  applicable,  and  which  may  be  found  in 
Dr.  Rutherforth  and  Vattel,  2  Ruth.  307  to  316 ;  Vattel,  lib.  2,  c.  17, 
8.  263  and  271.  The  intention  of  the  firamers  of  the  treaty,  must  be 
collected  from  a  view  of  the  whole  instrument,  and  from  the  words 
made  use  of  by  them  to  express  their  intention,  or  from  probable  or 
rational  conjectures.  If  the  words  express  the  meaning  of  the  par« 
ties  plainly,  distinctly,  and  perfectly,  there  ought  to  be  no  other 
means  of  interpretation ;  but  if  the  words  are  obscure,  or  ambiguous^ 
or  imperfect,  recourse  must  be  had  to  other  oneans  of  interpretation, 
and  in  these  three  cases,  we  must  collect  the  meaning  from 
[  *  240  ]  the  words,  *  or  from  probable  or  rational  conjectures,  or  from 
both.  When  we  collect  the  intention  from  the  words  only, 
as  they  lie  in  the  writing  before  us,  it  is  a  literal  interpretation ;  and 
indeed  if  the  words,  and  the  construction  of  a  writing  are  clear  and 
precise,  we  can  scarce  call  it  interpretation  to  collect  the  intention  of 
the  writer  from  thence.  The  principal  rule  to  be  observed,  in  literal 
interpretation,  is  to  follow  that  sense,  in  respect  both  of  the  words 
and  the  construction,  which  is  agreeable  to  common  use. 

If  the  recovery  of  the  present  debt  is  not  within  the  clear  and 
manifest  intention  and  letter  of  the  fourth  article  of  the  treaty,  and  if 
it  was  not  intended  by  it  to  annul  the  law  of  Virginia,  mentioned  in 
the  plea,  and  to  destroy  the  payment  under  it,  and  to  revive  the  right 
of  the  creditor  against  his  original  debtor ;  and  if  the  treaty  cannot 
effect  all  these  things,  I  think  the  court  ought  to  determine  in  favor 
of  the  defendants  in  error.  Under  this  impression,  it  is  altogether 
unnecessary  to  notice  the  several  rules  laid  down  by  the  counsel  for 
the  defendants  in  error,  for  the  construction  of  the  treaty. 

I  wiU  examine  the  fourth  article  of  the  treaty  in  its  several  parts, 
and  endeavor  to  affix  the  plain  and  natural  meaning  of  each  part. 

To  take  the  fourth  article  in  order  as  it  stands. 

1.  ^<  It  is  agreed,"  that  is,  it  is  expressly  contracted ;  and  it  appears 
from  what  follows,  that  certain  things  shall  not  take  plsu^.  This 
stipulation  is  direct.  The  distinction  is  self-evident,  between  a  thing 
that  shall  not  happen,  and  an  agreement  that  a  third  power  shall 
prevent  a  certain  thing  being  done.  The  first  is  obligatory  on  the 
parties  contracting;  the  latter  will  depend  on  the  will  of  another; 
and  although  the  parties  contracting  had  power  to  lay  him  under  a 
moral  obligation  for  compliance,  yet  there  is  a  very  great  difference 
in  the  two  cases.     This  diversity  appears  in  the  treaty. 

2.  <'  That  creditors  on  either  side,"  v\dthout  doubt  meaning  British 
and  American  creditors. 

3.  "  Shall  meet  with  no  lawful  impediment,"  that  is,  with  no 
obstacle,  or  bar,  arising  from  the  common  law,  or  acts  of  parliament| 
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or  acts  of  congress,  or  acts  of  any  of  the  States,  then,  in  existence, 
or  thereafter  to  be  made,  that  would,  in  any  manner,  operate  to  pre-, 
vent  the  recovery  of  such  debts  as  the  treaty  contemplated.     A  law- 
ful impediment  to  prevent  a  recovery  of  a  debt  can  only  be  matter 
of  law  pleaded  in  bar  to  the  action.     If  the  word  lawful  had  been 
omitted,  the  impediment  would  not  be  confined  to  matter  of  law. 
The  prohibition  that  no  lawful  impediment  shall  be  interposed,  is 
the  same  as  that  all  lawful  impediments  shall  be  removed.     The 
meaning  cannot  be  satisfied  by  the  removal  of  one  impedi- 
ment, and  leaving  another ;  and  a  *  fortiori  by  taking  away     *  241  ] 
the  less  and  leaving  the  greater.     These  words  have  both 
a  retrospective  and  future  aspect. 

4th.  "  To  the  recovery,"  that  is,  to  the  right  of  action,  judgment, 
and  execution,  and  receipt  of  the  money,  without  impediments  in 
courts  of  justice,  which  could  only  be  by  plea,  as  in  the  present  case, 
or  by  proceedings  after  judgment,  to  compel  receipt  of  paper  money, 
or  property,  instead  of  sterling  money.  The  word  recovery  is  very 
comprehensive,  and  operates,  in  the  present  case,  to  give  remedy 
firom  the  commencement  of  suit  to  the  receipt  of  the  money. 

dth.  "  In  the  full  value  in  sterling  money,"  that  is,  British  creditors 
shall  not  be  obliged  to  receive  paper  money,  or  property  at  a  valua- 
tion, or  any  thing  else  but  the  full  value  of  their  debts,  according  to 
the  exchange  with  Great  Britain.  This  provision  is  clearly  restricted 
to  British  debts  contracted  before  the  treaty,  and  cannot  relate  to 
debts  contracted  afterwards,  which  would  be  dischargeable  according 
to  contract,  and  the  laws  of  the  State  where  entered  into.  This 
provision  has  also  a  future  aspect  in  this  particular,  namely,  that  no 
lawful  impediment,  no  law  of  any  of  the  States  made  after  the 
treaty,  shall  oblige  British  creditors  to  receive  their  debts  contracted 
before  the  treaty,  in  paper  money,  or  property  at  appraisement,  or  in 
any  thing  but  tiie  value  in  sterling  money.  The  obvious  intent  of 
these  words  was  to  prevent  the  operation  of  past  and  future  tender 
laws;  or  past  and  future  laws,  authorizing  the  discharge  of  executions 
for  such  debts  by  property  at  a  valuation. 

6th.  "  Of  all  bond  fide  debts,"  that  is,  debts  of  every  species,  kind, 
or  nature,  whether  by  mortgage,  if  a  covenant  therein  for  payment ; 
or  by  judgments,  specialties,  or  simple  contracts.  But  the  debts  con- 
templated were  to  be  bojyi  fide  debts,  that  is,  bond  fide  contracted 
before  the  peace,  and  contracted  with  good  faith,  or  honestly,  and 
without  covin,  and  not  kept  on  foot  fraudulently.  Bond  fide  is  a  legal 
technical  expression ;  and  the  law  of  Great  Britain  and  this  country 
has  annexed  a  certain  idea  to  it.  It  is  a  term  used  in  statutes  in 
England,  and  in  acts  of  assembly  of  all  the  States,  and  signifies  a 

16* 
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thing  done  really,  with  a  good  faith,  without  firand,  or  deceit,  or  collii- 
sion,  or  trust.  The  words  bond  fide  are  restrictive,  for  a  debt  may  be 
for  a  valuable  consideration,  and  yet  not  band  fide.  A  debt  must  be 
bond  fide  at  the  time  of  its  commencement,  or  it  never  can  become 
so  afterwards.  The  words  bondfide^  were  not  prefixed  to  describe 
the  nature  of  the  debt  at  the  date  of  the  treaty,  but  the  nature  of  the 
debt  at  the  time  it  was  contracted.  Debts  created  before  the  war, 
were  almost  the  only  debts  in  the  ^contemplation  of  the  treaty; 
although  debts  contracted  during  the  war  were  covered  by  the  general 
provision,  taking  in  debts  from  the  most  distant  period  of 
[  •  242  ]  time  *  to  the  date  of  the  treaty.  The  recovery,  where  no 
lawful  impediments  were  to  be  interposed,  was  to  have  two 
qualifications:  1st.  The  debts  were  to  be  bond  fide  contracted,  and 
2d,  they  were  to  be  contracted  before  the  peace. 

7th.  "  Heretofore  contracted,"  that  is,  entered  into  at  any  period  of 
time  before  the  date  of  the  treaty,  without  regard  to  the  length  or 
distance  of  time.  These  words  are  descriptive  of  the  particular  debts 
that  might  be  recovered ;  and  relate  back  to  the  time  such  debts  were 
contracted.  The  time  of  the  contract  was  plainly  to  designate  the 
particular  debts  that  might  be  recovered.  A  debt  entered  into  dur- 
ing the  war,  would  not  have  been  recoverable,  unless  under  this 
description  of  a  debt  contmcted  at  any  time  before  the  treaty. 

If  the  words  of  the  fourth  article,  taken  separately,  truly  bear  the 
meaning  I  have  given  them,  their  sense,  collectively,  cannot  be  mis- 
taken, and  must  be  the  same. 

The  next  inquiry  is,  whether  the  debt  in  question  is  one  of  tiiose 
described  in  this  article.  It  is  very  clear  that  the  article  contemplated 
no  debts  but  those  contracted  before  the  treaty ;  and  no  debts  but 
only  those  to  the  recovery  whereof  some  lawful  impediment  might 
be  interposed.  The  present  debt  was  contracted  before  the  war,  and 
to  the  recovery  of  it  a  lawful  impediment,  to  wit,  a  law  of  Virginia 
and  payment  under  it,  is  pleaded  in  bar.  There  can  be  no  doubt 
that  the  debt  sued  for  is  within  the  description,  if  I  have  given  a 
proper  interpretation  of  the  words.  If  the  treaty  had  been  silent  as 
to  debts,  and  the  law  of  Virginia  had  not  been  made,  I  have  already 
proved  that  debts  would,  on  peace,  have  revivedby  the  law  of  nations. 
This  alone  shows  that  the  only  impediment  to  the  recovery  of  the 
debt  in  question,  is  the  law  of  Virginia,  and  the  payment  under  it ; 
and  the  treaty  relates  to  every  kind  of  legal  impediment 

But  it  is  asked,  did  the  fourth  article  intend  to  annul  a  law  of  the 
States,  and  destroy  rights  acquired  under  it  ? 

I  answer,  that  the  fourth  article  did  intend  to  destroy  all  lawful  im- 
pediments, past  and  future :  and  that  the  law  of  Virginia,  and  the 
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payment  under  it,  is  a  lawful  impediment ;  and  would  bar  a  recovery, 
if  not  destroyed  by  this  article  of  the  treaty.  This  stipulation  could 
not  intend  only  to  repeal  laws  that  created  legal  impediments  to  the 
recovery  of  the  debt,  without  respect  to  the  mode  of  payment,  because 
the  mere  repeal  of  a  law  would  not  destroy  acts  done,  and  rights  ac- 
quired, under  the  law,  during  its  existence  and  before  the  repeaL 
This  right  to  repeal  was  only  admitted  by  the  counsel  for  the  defend- 
ants in  error,  because  a  repeal  would  not  affect  their  case ;  but  on 
the  same  ground  that  a  treaty  can  repeal  a  law  of  the  State,  it  can 
nullify  it  I  have  already  proved  that  a  treaty  can  totally 
*  annihilate  any  part  of  the  constitution  of  any  of  the  in-  [  *  243  ] 
dividual  States,  that  is  contrary  to  a  treaty.  It  is  admitted 
that  the  treaty  intended  and  did  annul  some  laws  of  the  States,  to 
wit,  any  laws,  past  or  future,  that  authorized  a  tender  of  paper 
money  to  extinguish  or  discharge  the  debt,  and  any  laws,  past  or 
future,  that  authorized  the  discharge  of  executions  by  paper  money,  or 
delivery  of  property  at  appraisement ;  because  if  the  words  sterling 
money  have  not  this  effect,  it  cannot  be  shown  that  they  have  any 
ottier.  If  the  treaty  could  nullify  some  laws,  it  will  be  difficult  to 
maintain  that  it  could  not  equally  annul  others. 

It  was  argued,  that  the  fourth  article  was  necessary  to  revive  debts 
which  had  not  been  paid,  as  it  was  doubtful  whether  debts  not  paid 
would  revive  on  peace  by  the  law  of  nations.  I  answer,  that  the  4th 
article  was  not  necessary  on  that  account,  because  there  was  no  doubt 
that  debts  not  paid  do  revive  by  the  law  of  nations ;  as  appears  from 
Bynkershoek,  Lee,  and  Sir  Thomas  Parker.  And  if  necessary,  this 
article  would  not  have  this  effect,  because  it  revives  no  debts  but 
only  those  to  which  some  legal  impediment  might  be  interposed,  and 
there  could  be  no  legal  impediment  or  bar  to  the  recovery,  after 
peace,  of  debts  not  paid  during  the  war,  to  the  State. 

It  was  contended,  that  the  provision  is,  that  creditors  shall  recover, 
iccy  and  there  was  no  creditor  at  the  time  of  the  treaty,  because 
there  was  then  no  debtor,  be  having  been  legally  discharged.  The 
creditors  described  in  the  treaty  were  not  creditors  generally,  but 
only  those  with  whom  debts  had  been  contracted  at  some  time  before 
the  treaty ;  and  is  a  description  of  persons,  and  not  of  their  rights. 
This  adhering  to  the  letter  is  to  destroy  the  plain  meaning  of  the 
provision ;  because,  if  the  treaty  does  not  extend  to  debts  paid  into 
the  State  treasuries,  or  loan  offices,  it  is  very  clear  that  nothing  was 
done  by  the  treaty  as  to  those  debts,  not  even  so  much  as  was  stipu- 
lated for  royalists  and  refugees,  to' wit,  a  recommendation  of  restitu- 
tution.  Further,  by  this  construction  nothing  was  done  for  British 
creditors,  because  the  law  of  nations  secured  a  recovery  of  their  debts, 
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which  had  not  been  confiscated  and  paid  to  the  States ;  and  if  the 
debts  paid  in  paper  money,  of  little  value,  into  the  State  treasuries, 
or  loan  offices,  were  not  to  be  paid  to  them,  the  article  was  of  no 
kind  of  value  to  them,  and  they  were  deceived.  The  article  relates 
either  to  debts  not  paid,  or  to  debts  paid  into  the  treasuries  or  loan 
offices.  It  has  no  relation  to  the  first,  for  the  reasons  above  assigned ; 
and  if  it  does  not  include  the  latter,  it  relates  to  nothing. 

It  was  said  that  the  treaty  secured  British  creditors  firom  pay- 
ment in  paper  money.  This  is  admitted,  but  it  is  by  force 
[  *  244  ]  *  and  operation  of  the  words,  '^  in  sterling  money ; "  but 
then  the  words,  ^'heretofore  contracted,"  are  to  have  no 
effect  whatsoever ;  and  it  is  those  very  words,  and  those  only,  that 
secure  the  recovery  of  the  debts  paid  to  the  States ;  because  no  law- 
ful impediment  is  to  be  allowed  to  prevent  the  recovery  of  debts 
contracted  at  any  time  before  the  treaty. 

But  it  was  alleged  that  the  fourth  article  only  stipulates  that  there 
shall  be  no  lawful  impediment,  &c,  but  that  a  law  of  the  State  was 
first  necessary  to  annul  the  law  creating  such  impediment ;  and  that 
the  State  is  under  a  moral  obligation  to  pass  such  a  law ;  but  until 
it  is  done  the  impediment  remains. 

I  consider  the  fourth  article  in  this  light;  that  it  is  not  a  stipulation 
that  certain  acts  shall  be  done,  and  that  it  was  necessary  for  the 
legislatures  of  individual  States  to  do  those  acts ;  but  that  it  is  an 
express  agreement  that  certain  things  shall  not  be  permitted  the 
American  courts  of  justice ;  and  that  it  is  a  contract  on  behalf  of 
those  courts,  that  they  will  not  allow  such  acts  to  be  pleaded  in  bar 
to  prevent  a  recovery  of  certain  Britbh  debts.  "  Creditors  are  to 
meet  with  no  lawful  impediment,  &c."  As  creditors  can  only  sue 
for  the  recovery  of  their  debts  in  courts  of  justice ;  and  it  is  only  in 
courts  of  justice  that  a  legal  impediment  can  be  set  up  by  way  of 
plea  in  bar  of  their  actions ;  it  appears  to  me,  that  the  courts  are 
bound  to  overule  every  such  plea,  if  contrary  to  the  treaty.  A  reco- 
very of  a  debt  can  only  be  prevented  by  a  plea  in  bar  to  the  action. 
A  recovery  of  a  debt  in  sterling  money  can  only  be  prevented  by  a 
like  plea  in  bar  to  the  action,  as  tender  and  refusal,  to  operate  as  an 
extinguishment.  After  judgment,  payment  thereof  in  sterling  money 
can  only  be  prevented  by  some  proceedings  under  some  law  that 
authorizes  the  debtor  to  discharge  an  execution  in  paper  money,  or 
in  property  at  a  valuation.  In  all  these,  and  similar  cases,  it  appears 
to  n^e,  that  the  courts  of  the  United  States  are  bound  by  the  treaty 
to  interfere.  No  one  can  doubt  that  a  treaty  may  stipulate,  that 
certain  acts  shall  be  done  by  the  legislature ;  that  other  acts  shall  be 
done  by  the  executive ;   and  others  by  the  judiciary.     In  the  sixth 
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article  it  is  provided,  that  no  futore  prosecutions  shall  be  commenced 
against  any  person,  for  or  by  reason  of  the  part  he  took  in  the  war. 
Under  this  article  the  American  courts  of  justice  discharged  the 
prosecutions,  and  the  persons,  on  receipt  of  the  treaty,  and  the  pro- 
clamation of  congress.    1  DaL  Rep.  233. 

If  the  law  of  the  State  to  annul  a  former  law  was  first  necessary, 
it  must  be  either  on  the  ground  that  the  treaty  could  not  annul  any 
law  of  a  State,  or  that  the  words  used  in  the  treaty  were  not  explicit 
or  effectual  for  that  purpose.  Our  federal  constitution  esta- 
blishes the  power  of  a  treaty  over  the  *  constitution  and  laws  [  *  245  ] 
of  any  of  the  States ;  and  I  have  shown  that  the  words  of  the 
iburth  article  were  intended,  and  are  sufficient  to  nullify  the  law  of 
Virginia,  and  the  payment  under  it  It  was  contended  that  Virginia 
is  interested  in  this  question,  and  ought  to  compensate  the  defend- 
ants in  error,  if  obliged  to  pay  the  plaintiff  under  the  treaty.  If 
Virginia  had  a  right  to  receive  the  money,  which  I  hope  I  have 
clearly  established,  by  what  law  is  she  obliged  to  return  it  ?  The 
treaty  only  speaks  of  the  original  debtor,  and  says  nothing  about 
a  recovery  from  any  of  the  States. 

It  was  said  that  the  defendant  ought  to  be  fully  indemnified,  if  the 
treaty  compels  him  to  pay  his  debt  over  again ;  as  his  rights  have 
been  sacrificed  for  the  benefit  of  the  public. 

That  congress  had  the  power  to  sacrifice  the  rights  and  interests 
of  private  citizens  to  secure  the  safety  or  prosperity  of  the  public,  I 
have  no  doubt ;  but  the  immutable  principles  of  justice,  the  public 
faith  of  the  States,  that  confiscated  and  received  British  debts,  pledged 
to  the  debtors,  and  the  rights  of  the  debtors  violated  by  the  treaty, 
all  tombine  to  prove  that  ample  compensation  ought  to  be  made  to 
all  the  debtors  who  have  been  injured  by  tl\e  treaty  for  the  benefit  of 
the  public  This  principle  is  recognized  by  the  constitution,  which 
declares,  ^  that  private  property  shall  not  be  taken  for  pubUc  use  with- 
out just  compensation."    See  Vatt  lib.  1,  c.  20,  s.  244. 

Although  Virginia  is  not  bound  to  make  compensation  to  the 
debtors,  yet  it  is  evident  that  they  ought  to  be  indemnified,  and  it  is 
not  to  be  supposed  that  those  whose  duty  it  may  be  to  make  the 
compensation,  will  permit  the  rights  of  our  citizens  to  be  sacrificed 
to  a  public  object,  without  the  fullest  indemnity. 

On  the  best  investigation  I  have  been  able  to  give  the  fourth  arti- 
cle of  the  treaty,  I  cannot  conceive  that  the  wisdom  of  men  could 
express  their  meaning  in  more  accurate  and  intelligible  words,  or  in 
words  more  proper  and  effectual  to  carry  their  intention  into  execu- 
tion. I  am  satisfied  that  the  words,  in  their  natural  import  and  oom- 
mon  use,  give  a  recovery  to  the  British  creditor,  firom  his  original 
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debtor,  of  the  debt  contracted  before  the  treaty,  notwithstanding  the 
payment  thereof  into  the  public  treasuries,  or  loan  offices,  under  the 
authority  of  any  State  law ;  and,  therefore,  I  am  of  opinion,  that  the 
judgment  of  the  circuit  court  ought  to  be  reversed,  and  that  judg- 
ment ought  to  be  given  on  the  demurrer,  for  the  plaintiff  in  enor, 
with  the  costs  in  the  circuit  court,  and  the  costs  of  the  appeaL 

Paterson,  J.     The  present  suit  is  instituted  on  a  bond  bearing 

date  the  7th  of  July,  1774,  and  executed  by  Daniel  Lawrence,  Hyl- 

ton  &  Co.,  and  Francis  Eppes,  citizens  of  the  State  of  Yir- 

[  •  246  ]  ginia,  to  Joseph  Farrel  and  William  Jones,  subjects  •  of  the 

king  of  Great  Britain,  for  the  payment  of  2,9762^  lis.  ^(L 

British,  or  sterling  money. 

The  defendants,  among  other  pleas,  pleaded, 

1st  Payment,  on  which  issue  is  joined. 

2d.  That  3,111 1-9  dollars,  equal  to  9332.  14^.,  part  of  the  debt 
mentioned  in  the  declaration,  were,  on  the  26th  of  April,  1780,  paid 
by  them  into  the  loan  office  of  Virginia,  pursuant  to  an  act  of  that 
State,  passed  the  20th  of  October,  1777,  entitled, "  An  act  for  se- 
questering British  property,  enabling  those  indebted  to  British  sub- 
jects to  pay  off  such  debts,  and  directing  the  proceedings  in  suits 
where  such  subjects  are  parties."  The  material  section  of  the  act  is 
recited  in  the  plea. 

To  this  plea  the  plaintiffs  reply,  and  set  up  the  fourth  article  of  the 
treaty,  made  the  3d  of  September,  1783,  between  the  United  States 
and  his  Britannic  Majesty,  and  the  constitution  of  the  United  States 
making  treaties  the  supreme  law  of  the  land. 

The  rejoinder  sets  forth  that  the  debt  in  the  declaration  mentioned, 
or  so  much  thereof  as  is  equal  to  the  sum  of  933/.  145.  was  not  a 
bond  fide  debt  due  and  owing  to  the  plaintiffs  on  the  3d  of  Septem- 
ber, 1783,  because  the  defendants  had,  on  the  26th  of  April,  1780, 
paid,  in  pi^  thereof,  the  sum  of  3,111 1-9  dollars  into  the  loan  office 
of  Virginia,  and  obtained  a  certificate  and  receipt  therefor  pursuant 
to  the  directions  of  the  said  act ;  without  that,  that  the  said  treaty 
of  peace,  and  the  constitution  of  the  United  States  entitle  the  plain- 
tiffs to  maintain  their  action  against  the  defendants  for  so  much  of 
the  said  debt  in  the  declaration  mentioned  as  is  equal  to  933/.  lis. 

To  this  rejoinder  the  plaintiffi  demur. 

The  defendants  join  in  demurrer. 

On  this  issue  in  law,  judgment  was  entered  for  the  defendants  in 
the  circuit  court  for  the  district  of  Virginia.  A  writ  of  error  has  been 
brought,  and  the  general  errors  are  assigned. 

The  question  is,  whether  the  judgment  rendered  in  the  circuit 
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court  be  eironeous  ?  I  shall  not  pursue  the  range  of  discussion 
which  was  taken  by  the  counsel  on  the  part  of  the  plaintiffs  in  error. 
I  do  not  deem  it  necessary  to  enter  on  the  question,  whether  the 
legislature  of  Virginia  had  authority  to  make  an  act  confiscating  the 
debts  due  from  its  citizens  to  the  subjects  of  the  king  of  Great  Bri- 
tain, or  whether  the  authority  in  such  case  was  exclusively  in  con- 
gress. I  shall  read,  and  make  a  few  observations  on,  the  act  which  has 
been  pleaded  in  bar,  and  then  pass  to  the  consideration  of 
the  fourth  •  article  of  the  treaty.  The  first  and  third  sec-  [  *  247  ] 
tions  are  the  only  parts  of  the  act  necessary  to  be  consi- 
dered. 

1.  ^  Whereas  divers  persons,  subjects  of  Great  Britain,  had,  during 
our  connection  with  that  kingdom,  acquired  estates,  real  and  personal, 
within  this  commonwealth,  and  had  also  become  entitled  to  debts  to 
a  considerable  amount,  and  some  of  them  had  commenced  suits  for 
the  recovery  of  such  debts  before  the  present  troubles  had  interrupted 
the  administration  of  justice,  which  suits  were  at  that  time  depend- 
ing and  undetermined,  and  such  estates  being  acquired  and  debts 
incurred,  under  the  sanction  of  the  laws  and  of  the  connection  then 
subsisting,  and  it  not  being  known  that  their  sovereign  hath  as  yet 
set  the  example  of  confiscating  debts  and  estates  under  the  like  cir- 
cumstances, the  public  faith,  and  the  law  and  usages  of  nations 
require,  that  they  should  not  be  confiscated  on  our  part,  but  the  safety 
of  the  United  States  demands,  and  the  same  law  and  usages  of 
nations  will  justify,  that  we  should  not  strengthen  the  hands  of  our 
enemies  during  the  continuance  of  the  present  war,  by  remitting  to 
them  the  profits  or  proceeds  of  such  estates,  or  the  interest  or  prin- 
cipal of  such  debts." 

3.  ^  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  for 
any  citizen  of  this  commonwealth,  owing  money  to  a  subject  of 
Great  Britain,  to  pay  the  same,  or  any  part  thereof,  from  time  to 
time,  as  he  shall  think  fit,  into  the  said  loan  ofiice,  taking  thereout  a 
certificate  for  the  same  in  the  name  of  the  creditor,  with  an  indorse- 
ment under  the  hand  of  the  commissioner  of  the  said  office,  express- 
ing the  name  of  the  payer,  and  shall  deliver  such  certificate  to  the 
governor  and  council,  whose  receipt  shall  discharge  him  from  so 
much  of  the  debt  And  the  governor  and  council  shaU  in  like  man- 
ner lay  before  the  general  assembly,  once  in  every  year,  an  account 
of  these  certificates,  specifying  the  names  of  the  persons  by  and  for 
whom  they  were  paid,  and  shall  see  to  the  safe  keeping  of  the  same, 
subject  to  the  future  direction  of  the  legislature." 

The  act  does  not  confiscate  debts  due  to  Britbh  subjects.  The 
preamble  reprobates  the  doctrine  as  being  inconsistent  with  public 
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faith,  and  the  law  and  usages  of  nations.  The  payments  made  into 
the  loan  office  were  voluntary  and  not  compulsive ;  for  it  was  in  the 
option  of  the  debtor  to  pay  or  not.  The  enacting  clause  will  admit 
of  a  construction  in  full  consistency  with  the  preamble ;  for,  although 
the  certificates  were  to  be  subject  to  the  future  direction  of  the  legis* 
lature,  yet  it  was  under  the  express  declaration,  that  there  should  be 
no  confiscation,  unless  the  king  of  Great  Britain  should  set  the 

example ;  if  he  should  confiscate  debts  due  to  the  citizens 
[  *  248  ]  *  of  Virginia,  then  the  legislature  of  Virginia  would  confis^ 

cate  debts  due  to  British  subjects.  But  the  king  of  Oreat 
Britain  did  not  confiscate  debts  on  his  part,  and  the  legislature  of 
Virginia  have  not  confiscated  debts  on  their  part  It  is,  however, 
said,  that  the  payment  being  made  under  the  act,  the  faith  of  Vir* 
ginia  is  plighted.  True  f  but  to  whom  is  it  plighted ;  to  the  creditor 
or  debtor;  to  the  alien  enemy,  or  to  its  own  citizen  who  made  the 
voluntary  payment  ?  Or  will  it  be  shaped  and  varied  according  to  the 
event ;  if  one  way,  then  to  the  creditor;  if  another,  then  to  the  debtor- 
Be  these  points  as  they  may,  the  legislature  thought  it  expedient  to 
declare  to  what  amount  Virginia  should  be  bound  for  payments  so 
made.  The  act  for  this  purpose  was  passed  on  the  3d  of  January, 
1780 ;  and  is  entitled  ^  An  act  concerning  moneys  paid  into  the  pub- 
lie  loan  office,  in  payment  of  British  debts.'' 

Section  1.  "  Whereas  by  an  act  of  the  general  assembly,  entitled 
^  An  act  for  sequestering  British  property,  enabling  those  indebted 
to  British  subjects  to  pay  off  such  debts,  and  directing  the  pro- 
ceedings in  suits  where  such  subjects  are  parties;'  it  is  among 
other  things  provided,  that  it  shall  and  may  be  lawful  for  any 
citizen  of  this  commonwealth,  owing  money  to  a  subject  of  Great 
Britain,  to  pay  the  same,  or  any  part  thereof,  from  time  to  time,  as 
he  shall  think  fit,  into  the  said  loan  office,  taking  thereout  a  certifi* 
cate  for  the  same,  in  the  name  of  the  creditor ;  with  an  indorsement 
under  the  hand  of  the  commissioner  of  the  said  office,  expressing  the 
name  of  the  payer ;  and  shall  deliver  such  certificate  to  the  governor 
and  council,  whose  receipt  shall  discharge  him  firom  so  much  of  the 
debt ;  and  the  governor  and  council  shall,  in  like  manner,  lay  before 
the  general  assembly,  once  in  every  year,  an  account  of  these  certifi* 
cates,  specifying  the  names  of  the  persons  by  and  for  whom  they 
were  paid,  and  shall  see  to  the  safe  keeping  of  the  same,  subject  to 
the  future  direction  of  the  legislature." 

Sect.  2.  <<  And  whereas  it  belongs  not  to  the  legislature  to  decide 
particular  questions,  of  which  the  judiciary  have  cognizance,  and  it 
is  therefore  unfit  for  them  to  determine  whether  the  payments  so 
made  into  the  loan  office  as  aforesaid,  be  good  or  void  between  the 
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creditor  and  debtor ;  bat  it  is  expedient  to  declare  to  what  amount 
this  commonwealth  may  be  bound  for  the  payments  aforesaid ;  be 
it  enacted  and  declared,  That  this  commonwealth  shall,  at  no  time 
nor  in  any  event  or  contingency,  be  liable  to  any  person  or  persons 
whatsoever,  for  any  sum  on  account  of  the  payments  aforesaid,  other 
than  the  value  thereof  when  reduced  by  the  sccde  of  depreciation, 
established  by  one  other  act  of  the  general  assembly,  entitled  *  An 
act  directing  the  mode  of  adjusting  and  settling  the  pay- 
ment *  of  certain  debts  and  contracts,  and  for  other  purposes,  [  *  249  ] 
with  interest  thereon,  at  the  rate  of  six  per  centum  per  an- 
num ;  any  law,  usage,  custom,  or  any  adjudication  or  construction  of 
the  first  recited  act  already  made,  or  hereafter  to  be  made,  notwith- 
standing.' '' 

On  the  part  of  the  defendants,  it  has  been  also  urged,  that  it  is  im- 
material whether  the  payment  be  voluntary  or  compulsive,  because 
the  payer,  on  complying  with  the  directions  of  the  act,  shall  be  dis- 
charged from  so  much  of  the  debt  Be  it  so.  If  the  legislature  had 
authority  to  make  the  act,  the  congress  could,  by  treaty,  repeal  the 
act,  and  annul  every  thing  done  under  it  This  leads  us  to  consider 
the  treaty  and  its  operation.  Treaties  must  be  construed  in  such 
manner  as  to  effectuate  the  intention  of  the  parties.  The  intention 
is  to  be  collected  firom  the  }etter  and  spirit  of  the  instrument,  and 
may  be  illustrated  and  enforced  by  considerations  deducible  from  the 
situation  of  the  pcurties ;  and  the  reasonableness,  justice,  and  nature 
of  the  thing,  for  which  provision  has  been  made.  The  fourth  article 
of  the  treaty  gives  the  text,  and  runs  in  the  following  words : 

**  It  is  agreed,  that  creditors  on  either  side,  shall  meet  with  no  legal 
impediment  to  the  recovery  of  the  full  value  in  sterling  money,  of 
all  band  fide  debts  heretofore  contracted." 

The  phraseology  made  use  of,  leaves  in  my  mind  no  room  to  hesi- 
tate as  to  the  intention  of  the  parties.  The  terms  are  unequivocal 
and  universal  in  their  signification,  and  obviously  point  to  and  com- 
prehend all  creditors,  and  all  debtors,  previously  to  the  3d  t)f  Sep- 
tember, 1783.  In  this  article  there  appears  to  be  a  selection  of  ex- 
pressions, plain  and  extensive  in  their  import,  and  admirably  calcu- 
lated to  obviate  doubts,  to  remove  difficulties,  to  designate  the  objects, 
and  ascertain  the  intention  of  the  contending  powers,  and,  in  short, 
to  meet  and  provide  for  all  possible  cases  that  could  arise  under  the 
bead  of  debts.  The  words  "creditors  on  either  side,"  embrace  every 
description  of  creditors,  and  cannot  be  limited  or  narrowed  down  to 
such  only,  whose  debtors  had  not  paid  into  the  loan  office  of  Virginia. 
Creditors  must  have  debtors ;  debtors  is  the  correlative  term.  Who 
are  these  debtors  ?     On  the  part  of  the  defendants  in  error,  it  has  been 

VOL.  I.  17 
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contended,  that  Virginia  is  the  substituted  debtor,  so  far  as  respects 
debtors  who  may  have  paid  money  into  the  loan  office  under  its 
laws.  But  the  idea,  that  the  treaty  may  be  satisfied  by  substituting 
the  State  of  Virginia  in  the  stead  of  the  original  debtor,  is  far  fetched 
and  altogether  inadmissible.  The  terms  in  which  the  article  is  ex- 
pressed, clearly  evince  a  contrary  intention,  and  naturally  and  irresisti- 
bly canry  the  mind  back  to  the  original  debtor ;  for,  as  be- 
[  ^250  ]  tween  the  British  creditor  and  the  *  State  of  Viiginia,  there 
was  no  express  and  preexisting  stipulation  or  debt.  Besides, 
what  lawful  impediment  was  to  be  removed  out  of  the  way  of  the 
creditor,  if  Virginia  was  the  substituted  or  self-created  debtor  ?  Did 
this  clause  make  Virginia  liable  to  a  prosecution  for  the  debt  ?  Is 
Virginia  now  suable  by  such  British  creditor  ?  No ;  he  would  in 
such  case  be  totally  remediless,  unless  the  nation,  of  which  he  is  a 
subject,  would  interpose  in  his  behalf.  The  words  "  shall  meet  with 
no  lawful  impediment,"  refer  to  legislative  acts,  and  every  thing  done 
under  them,  so  far  as  the  creditor  might  be  affected  or  obstructed  in 
regard  either  to  his  remedy  or  right  All  lawful  impediments  of 
whatever  kind  they  might  be,  whether  they  related  to  personal  disa- 
bilities, or  confiscations,  sequestrations,  or  payments  into  loan  offices 
or  treasuries,  are  removed.  No  act  of  any  state  legislature,  and  no 
payment  made  under  such  act  into  the  public  coffers,  shall  obstruct 
the  creditor  in  his  course  of  recovery  against  his  debtor.  The  act 
itself  is  a  lawful  impediment,  and  therefore  is  repealed ;  the  payment 
under  the  act  is  also  a  lawful  impediment,  and  therefore  is  made 
void.  The  article  is  to  be  construed  according  to  the  subject-matter 
or  nature  of  the  impediment ;  it  repeals  in  the  first  instance,  and  nul- 
lifies in  the  second.  Unless  this  be  the  construction,  it  is  not  true 
that  the  creditor  shall  meet  with  no  legal  impediment  to  the  recovery 
of  his  debt.  Does  not  the  plea  in  the  present  case  contradict  the 
treaty,  and  raise  an  impediment  in  the  way  of  recovery,  when  the 
treaty  declares  there  shall  be  none  ?  Payments  made  in  paper  mo- 
ney into  loan  offices  and  treasuries,  were  the  principal  impediments 
to  be  removed,  and  mischiefs  to  be  redressed*.  The  article  makes 
provision  accordingly.  It  stipulates  that  the  creditor  shall  recover 
the  full  value  of  his  debt  in  sterling  money ;  hereby  securing  and 
guarding  him  against  all  payments  in  paper  money.  Suppose  the 
creditor  should  call  on  Virginia  for  payment,  what  would  it  be,  the 
paper  money  paid  into  the  loan  office,  or  its  value  ?  Would  this  be  a 
compliance  with  the  article  ?  In  the  one  case,  the  money  being  cried 
down  and  dead,  is  no  better  than  waste  paper ;  and  in  the  other,  the 
payment,  when  reduced  by  the  table  of  depreciation,  would  be  incon- 
siderable, and  in  many  cases  not  more  than  sixpence  in  the  pound. 
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Can  this  be  called  payment  to  the  full  value  of  the  debt  in  sterling 
money  ?  The  subsequent  expressions  in  the  article  enforce  the  pre- 
ceding observations,  and  mark  the  will  and  ii^tention  of  the  contract- 
ing parties,  in  the  most  clear  and  precise  terms.  The  concluding 
words  are,  ^  all  bond  fide  debts  heretofore  contracted."  In  the  con- 
struction of  contracts,  words  are  to  be  taken  in  their  natural  and 
obvious  meaning,  unless  some  good  reason  be  assigned  to 
show  *  that  they  should  be  understood  in  a  different  sense.  [  *  251  ] 
Now,  if  a  person,  in  reading  this  article,  should  take  the 
words  in  their  common  meaning,  and  as  generaUy  understood,  could 
he  mistake  the  intention  of  the  parties  ?  Their  design  unquestion- 
ably was,  to  restore  the  creditor  and  debtor  to  their  original  state, 
and  place  them  precisely  in  the  situation  they  would  have  stood  if 
no  war  had  intervened,  or  act  of  the  legislature  of  Virginia  had  been 
passed.  The  impediments  created  by  legislative  acts,  and  the  pay- 
ments made  in  pursuance  of  them,  and  all  the  evils  growing  out  of 
them,  were,  so  far  as  respected  creditors,  done  away  and  cured.  This 
is  tiie  only  way  in  which  all  lawful  impediments  can  be  removed,  and 
all  debts,  contmcted  before  the  date  of  the  treaty,  can  be  recovered  to 
their  full  value,  by  the  creditors  against  the  debtors.  It  has,  how- 
ever, been  urged,  that  this  article  must  be  restricted  to  debts  existing 
and  due  at  the  time  of  making  the  treaty ;  that  the  debt  in  question 
was  discharged,  because  it  has  been  paid  into  the  loan  office,  agree- 
ably to  law ;  and  that  the  treaty  ought  not  to  be  construed  so  as  to 
renovate  or  revive  it  To  enforce  this  objection,  the  rule  laid  down 
by  Vattel  was  relied  on,  ^'  that  the  state  of  things  at  the  instant  of 
the  treaty  is  to  be  held  legitimate,  and  any  change  to  be  made  in  it 
requires  an  express  specification  in  the  treaty ;  consequently,  all  things 
not  mentioned  in  the  treaty,  are  to  remain  as  they  were  at  the  conclu- 
sion of  it"  Vatt  b.  4,  c.  2,  s.  21.  The  first  part  of  the  objection 
has  been  already  answered ;  for  it  is  within  both  the  letter  and  spirit 
of  the  instrument,  that  the  creditors  should  be  reinstated,  and,  of 
course,  that  the  debtors  should  be  liable  to  pay.  The  act  of  Virgi- 
nia, and  the  payment  under  it  have,  so  far  as  the  creditor  is  concerned, 
no  operation,  and  are  void.  There  is  no  difficulty  in  answering  the  * 
objection  arising  from  the  passage  in  Vattel.  The  universality  of  the 
terms  is  equal  to  an  express  specification  in  the  treaty,  and  indeed 
includes  it  For  it  is  fair  and  conclusive  reasoning,  that  if  any  de- 
scription of  debtors  or  class  of  cases  was  intended  to  be  excepted,  it 
would  have  been  specified  in  the  instrument,  and  the  words,  "  that 
creditors  on  either  side  shall  meet  with  no  lawful  impediment  to  the 
recovery  of  the  full  value  in  sterling  money  of  all  debts  heretofore 
contracted,"  would  not  have  been  made  use  of  in  the  unqualified 
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manner  in  which  they  stand  in  the  treaty.     Another  article  in  the 
treaty  now  under  review,  will  serve  by  way  of  illostration. 

"  Art.  VIL  There  shall  be  a  firm  and  perpetual  peace  between 
his  Britannic  Majesty  and  the  said  States,  and  between  the  sub- 
jects of  the  one  and  the  citizens  of  the  other ;  wherefore  all  hostili- 
ties both  by  sea  and  land  shall  then  immediately  cease,  all  prison- 
ers on  both  sides  shall  be  set  at  liberty,  and  his  Britannic 
[  *  252  ]  *  Majesty  shall  with  all  convenient  speed,  and  without 
causing*  any  destruction,  or  carrying  away  any  negroes  or 
other  property  of  the  American  inhabitants,  withdraw  all  his  armies, 
garrisons,  and  fleets  from  the  said  United  States,  and  from  every  port, 
place,  and  harbor  within  the  same ;  leaving  in  all  fortifications  the 
American  artillery  that  may  be  therein;  and  shall  also  order  and 
cause  all  archives,  records,  deeds,  and  papers,  belonging  to  any  of  the 
said  States,  or  their  citizens,  which  in  the  course  of  the  war  may  have 
fallen  into  the  hands  of  his  officers,  to  be  forthwitii  restored  and  de- 
livered to  the  proper  States  and  persons  to  whom  they  belong." 
Would  it  be  an  objection  on  the  part  of  his  Britannic  Majesty,  that 
the  state  of  things  at  the  instant  of  the  treaty  is  to  be  held  legitimate, 
and  any  change  to  be  made  in  it,  requires  an  express  specification  ? 
That  the  forts  are  not  specified,  and  therefore  not  to  be  given  up  ? 
The  objection  would  be  considered  as  futile  and  evasive.  The 
answer  would  be,  that  there  is  no  doubt,  because  the  expressions 
are  general,  comprehend  the  forts,  and  are  equal  to  an  express  specifi- 
cation. So  in  the  present  case,  the  universality  of  the  terms  are 
equal  to  a  specification  of  every  particular  debt,  or  an  enumeration 
of  every  creditor  and  debtor.  It  is  the  same  thing  as  though  they 
had  been  individually  named.  All  the  creditors  on  either  side,  with- 
out distinction,  must  have  been  contemplated  by  the  parties  in  the 
fourth  article.  Almost  every  word,  separately  taken,  is  expressive  of 
this  idea,  and  when  all  the  words  are  combined  and  taken  together, 
they  remove  every  particle  of  doubt.  But  if  the  class  of  British 
creditors,  whose  debtors  have  paid  into  the  loan  office  of  Virginia, 
are  not  comprehended  in  the  fourth  article,  then  they  pass  without 
redress,  without  notice,  without  so  much  as  a  recommendation  in 
their  favor.  The  thing  is  incredible.  Why  a  distinction — why 
should  the  creditors,  whose  debtors  paid  into  the  loan  office,  be  in 
a  worse  situation  than  the  creditors  whose  debtors  did  not  thus  pay  ? 
The  traders,  and  others  of  this  country,  were  largely  indebted  to  the 
merchants  of  Great  Britain.  To  provide  for  the  payment  of  these 
debts,  and  give  satisfaction  to  this  class  of  subjects,  must  have  been 
a  matter  of  primary  importance  to  the  British  ministry.  This  doubt- 
less, is  at  all  times,  and  in  all  situations,  an  object  of  moment  to  a 
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commercial  country.     The  opulence,  resources,  and  power  of  the 
British  nation,  may  in  no  small  degree  be  ascribed  to  its  commerce ; 
it  is  a  nation  of  manufacturers  and  merchants.     To  protect  their 
interests  and  provide  for  the  payment  of  debts  due  to  them,  espe- 
cially when  those  debts  amounted  to  an  immense  sum,  could  not  fail 
of  arresting  the  attention,  and  calling  forth  the  utmost  exertions  of 
the  British  cabinet.     A  measure  of  this  kind,  it  is  easy  to 
perceive,  would  be  pursued  with  unremitting  *  diligence  and  [  •253  ] 
ardor;  sacrifices  would  be   made  to  insure  its  success; 
and  perhaps  nothing  short  of  extieme  necessity  would  induce  them 
to  give  it  up.     But  if  the  debts,  which  have  been  confiscated,  or  paid 
into  loan  offices,  or  treasuries,  be  not  within  the  provision  of  the 
fourth  article,  then  a  numerous  class  of  British  merchants  are  passed 
over  in  sQence,  and  not  so  much  attended  to  as  the  loyalists,  or 
Americans,  who  attached  themselves  to  the  cause  of  Britain  during 
the  warl     Is  it  a  supposable  case,  that  the  British  negotiators  would 
have  been  more  regardful  of  the  interests  of  the  loyalists  than  of  their 
own  merchants  ?     That  they  would  make  a  discrimination  between 
merchants,  when  in  a  national  and  political  view,  and  in  the  eye  of 
justice,  they  were  equaUy  meritorious,  and  entitled  to  receive  com- 
plete satisfaction  for  their  debts  ?     No  line  should  be  drawn  between 
creditors,  unless  it  be  found  in  the  treaty.     The  treaty  does  not  make 
it ;  the  truth  is,  that  none  was  intended ;  for  if  intended,  it  would 
have  been  expressed.     The  indefinite  and  sweeping  terms  made  use 
of  by  the  parties,  such  as  "  creditors  on  either  side,  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value  in  sterling  money,  of  all  debts 
heretofore  contracted,"  exclude  the  idea  of  any  class  of  cases  having 
been  intended  to  be  excepted,  and  explode  the  doctrine  of  construc- 
tive discrimination.     The  fourth   article  appears  to  me  to  come 
within  the  first  general  niaxim  of  interpretation  laid  down  by  Vattel. 
"  It  is  not  permitted  to  interpret  what  has  no  need  of  interpretation. 
When  an  act  is  conceived  in  clear  and  precise  terms,  when  the  sense 
is  manifest,  and  leads  to  nothing  absurd,  there  can  be  no  reason  to 
refuse  the  sense  which  this  treaty  naturally  presents.     To  go  else- 
where in  search  of  conjectures,  in  order  to  restrain  or  extinguish  it,  is 
to  endeavor  to  elude  it     K  this  dangerous  method  be  once  admitted, 
there  will  be  no  act  which  it  will  not  render  useless.     Let  the  brightest 
light  shine  on  all  the  parts  of  the  piece,  let  it  be  expressed  in  terms 
the  most  clear  and  determinate ;  all  this  shall  be  of  no  use,  if  it  be 
allowed  to  search  for  foreign  reasons,  in  order  to  maintain  what  cannot 
be  found  in  the  sense  it  naturally  presents."     Vatt.  b.  2,  c.  17,  s.  253. 
To  proceed,  the  construction  on  the  part  of  the  defendants  excludes 
mutuality.   The  debts  due  from  British  subjects  to  American  citizens 
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were  not  confiscated,  or  sequestered,  or  drawn  into  the  public  coffers. 
They  were  left  untouched.  Now,  if  all  the  British  debtors  be  com- 
pelled to  pay  their  American  creditors,  and  a  part  only  of  the  Ame- 
rican debtors  be  compelled  to  pay  their  British  creditors,  there  will 
not  be  that  mutuality  in  the  thing,  which  its  nature  and  justice 
require.     The  rule  in  such  case  should  work  both  ways :  whereas  the 

other  construction  creates  mutuality,  and  proceeds  upon 
[  *  254  ]  *  indiscriminating  principles.    The  former  construction  does 

violence  to  the  letter  and  spirit  of  the  instrument;  the  latter 
flows  easily  and  naturally  out  of  it. 

It  has  been  made  a  question,  whether  the  confiscation  of  debts, 
which  were  contracted  by  individuals  of  different  nations  in  time  of 
peace,  and  remain  due  to  individuals  of  the  enemy  in  time  of  war, 
is  authorized  by  the  law  of  nations  among  civilized  states  ?  I  shall 
not,  however,  controvert  the  position,  that,  by  the  rigor  of  the  law  of 
nations,  debts  of  the  description  just  mentioned  may  be  confiscated. 
This  rule  has  by  some  been  considered  as  a  relic  of  barbarism ;  it  is 
certainly  a  hard  one,  and  cannot  continue  long  among  commercial 
nations ;  indeed,  it  ought  not  to  have  existed  among  any  nations, 
and  perhaps  is  generally  exploded  at  the  present  day  in  Europe. 
Hear  the  language  of  Vattel  on  this  subject,  b.  3,  c.  5,  s.  77.  "  But 
at  present,  in  regard  to  the  advantage  and  safety  of  conunerce,  all 
the  sovereigns  of  Europe  have  departed  from  this  rigor.  And  as  this 
custom  has  been  generally  received,  he  who  should  act  contrary  to  it 
would  injure  the  public  faith ;  for  strangers  trusted  his  subjects  only 
firom  a  firm  persuasion,  that  the  general  custom  would  be  observed. 
The  State  does  not  so  much  as  touch  the  sums  which  it  owes  to  the 
enemy.  Everywhere,  in  case  of  war,  funds  credited  to  the  public  are 
exempt  firom  confiscation  and  seizure."  The  legislators  of  Virginia, 
who  made  the  act  which  has  been  pleaded  in  bar,  lay  down  the  doc- 
trine relative  to  this  point,  in  strong  and  unequivocal  terms.  Fat 
they  expressly  declare,  that  the  law  and  usages  of  nations  require 
that  debts  should  not  be  confiscated.  K  the  enemy  should,  in  the 
first  instance,  direct  a  confiscation  of  debts,  retaliation  might  in  such 
case  be  a  proper  and  justifiable  measure.  The  truth  is,  that  the  con- 
fiscation of  debts  is  at  once  unjust  and  impolitic ;  it  destroys  confi- 
dence, violates  good  faith,  and  injures  the  interests  of  commerce ;  it 
is  also  unproductive,  and  in  most  cases  impracticable.  Ingenious 
writers  have  endeavored  to  defend  the  doctrine,  on  the  ground  that 
the  confiscation  of  debts  weakens  the  enemy  and  enriches  ourselves. 
The  first  is  not  true,  because  remittances  are  seldom,  if  ever,  made 
during  a  war,  and  the  second  generally  proves  unprofitable  when 
attempted  to  be  carried  into  practice.     The  gain  is,  at  most,  tempo- 
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rary  and  inconsiderable ;  whereas  the  injury  is  certain  and  incalcu- 
lable, and  the  ignominy  great  and  lasting.  EEistory  furnishes  a 
remarkable  instance  in  support  and  illustration  of  the  foregoing 
remarks.  For,  in  the  wax  that  broke  out  between  France  and  Spain 
in  the  year  1684,  his  Catholic  majesty  endeavored  to  seize  the  effects 
of  the  subjects  of  France  in  his  kingdom ;  but  the  attempt 
proved  •  abortive,  for  not  one  Spanish  agent  or  factor  vio-  [  •  255  ] 
lated  his  trust,  or  betrayed  his  French  principal  or  corre- 
spondent If  the  payments  which  have  been  made  into  the  loan 
office  pursuant  to  the  act  of  Virginia,  should  be  scaled  according  to 
a  subsequent  act  of  that  State,  they  would  not,  it  is  probable,  amount 
to  a  very  large  sum.  Other  reasons  in  support  of  the  doctrine  have 
been  assigned,  namely,  that  the  confiscation  of  debts  operates  as  an 
indemnity  for  past  losses,  and  a  security  against  future  injuries ;  but 
they  do  not  appear  to  me  to  be  more  solid  than  those  already  men- 
tioned. ^^Confiscation  of  debts  is  considered  a  disreputable  thing 
among  civilized  nations  of  the  present  day ;  and  indeed  nothing  is 
more  strongly  evincive  of  this  truth,  than  that  it  has  gone  into  gene- 
ral desuetude,  and  whenever  put  into  practice,  provision  is  made  by 
the  treaty  which  terminates  the  war,  for  the  mutual  and  complete 
restoration  of  contracts  and  payment  of  debts.  Kfee\  no  hesitation 
in  declaring,  that  it  has  always  appeared  to  me  to  be  incompatible 
with  the  principles  of  justice  and  policy,  that  contracts  entered  into 
by  individuals  of  different  nations,  should  be  violated  by  their 
respective  governments  in  consequence  of  national  quarrels  and  hos- 
tilities. National  differences  should  not  affect  private  bargains. 
The  confidence,  both  of  an  individual  and  national  nature,  on  which 
the  contracts  were  founded,  ought  to  be  preserved  inviolate.  Is  not 
this  the  language  of  honesty  and  honor  ?  Does  not  the  sentiment 
correspond  with  the  principles  of  justice,  and  the  dictates  of  the  morcd 
sense  ?  In  short,  is  it  not  the  result  of  right  reason  and  natural 
equity  ?  The  relation  which  the  parties  stood  in  to  each  other,  at 
the  time  of  contracting  these  debts,  ought  not  to  pass  without  notice. 
The  debts  were  contracted  while  the  creditors  and  debtors  were  sub- 
jects of  the  same  king,  and  children  of  the  same  family.  They  were 
made  under  the  sanction  of  laws  common  to,  and  binding  on  both. 
A  revolution-war  could  not,  Uke  other  wars,  be  foreseen  or  calculated 
upon.  The  thing  was  improbable.  No  one,  at  the  time  the  debts 
were  contracted,  had  any  idea  of  a  severance  or  dismemberment  of 
the  empire,  by  which  persons  who  had  been  united  under  one  system 
of  civil  polity  should  be  torn  asunder,  and  become  enemies  for  a 
time,  and  perhaps  aliens  forever.  Contracts  entered  into  in  such  a 
state  of  things  ought  to  be  sacredly  regarded.     Inviolability  seems  to 
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be  attached  to  them.  Considering  then  the  usages  of  civilized  na- 
tions, and  the  opinion  of  modern  writers  relative  to  confiscation,  and 
also  the  circumstances  under  which  these  debts  were  contracted,  we 
ought  to  take  the  expressions  in  this  fourth  article,  in  their  most  exten- 
sive sense.  We  ought  to  admit  of  no  comment  that  will 
[  •256  ]  narrow  and  restrict  their  operation  and  •import  The  con- 
struction of  a  treaty  made  in  favor  of  such  creditors,  and 
for  the  restoration  and  enforcement  of  preexisting  contracts,  ought  to 
be  liberal  and  benign.  For  these  reasons  this  clause  in  the  treaty 
deserves  the  utmost  latitude  of  exposition.  The  fourth  article 
embraces  all  creditors,  extends  to  all  preexisting  debts,  removes  all 
lawful  impediments,  repeals  the  legislative  act  of  Virginia,  which 
has  been  pleaded  in  bar,  and  with  regard  to  the  creditor  annuls  every 
thing  done  under  it  This  article  reinstates  the  parties ;  the  creditor 
and  debtor  before  the  war  are  creditor  and  debtor  since ;  as  ihey  stood 
then  they  stand  now.  To  prevent  mistakes,  it  is  to  be  understood 
that  my  argument  embraces  none  but  lawful  impediments  within 
the  meaning  of  the  treaty,  such  as  legislative  acts  and  payments 
under  them  ^nto  loan  oj£ces  and  treasuries.  An  impediment  created 
by  law  stands  on  different  ground  from  an  impediment  created  by 
the  creditor.  To  conclude :  I  am  of  opinion,  that  the  demurrer  ought 
to  have  been  sustained ;  and  of  course  that  the  judgment  rendered 
in  the  court  below  is  erroneous,  and  must  be  reversed. 

Iredell,  J.^    In  delivering  my  opinion  on  this  important  case,  I 


^  Judge  Iredell,  (one  of  the  judges  who  decided  the,  original  cause)  in  conformity  to 
a  practice  -which  the  judges  of  this  court  have  generally  pursued,  forebore  taking  any 
part  in  diis  decision  as  a  judge,  upon  the  present  writ  of  error,  having  declared 
from  the  first  he  meant  only  to  do  so  in  case  of  an  equal  division  of  opinion  among  the 
other  judges.  But  he  observed,  that  he  thought  there  would  be  no  impropriety  in  his 
reading  in  his  place  the  reasons  he  had  given  in  support  of  the  judgment  in  the  circuit 
court,  a  practice  expressly  authorized  in  the  case  of  the  district  judge,  upon  an  appeal 
to  the  circuit  court  from  his  own  decision,  though  he  is  at  the  same  time  excluded  from 
voting.  And  Judge  Iredell  added,  that  upon  consulting  his  brethren  on  the  benciv 
they  had  acquiesced  in  the  propriety  of  this  proceeding.  He  therefore  read  those  rea- 
sons in  his  place,  so  £aur  as  they  respected  the  same  subject  of  discussion  in  both  courts, 
which  was  only  as  to  the  effect  of  payments  into  the  treasury,  every  other  point  in  con- 
test in  the  circuit  court  having  been  relinquished. 

It  is,  however,  thought  proper  on  this  occasion,  to  publish  the  whole  of  the  ai^nment 
as  delivered  in  the  circuit  court,  there  being  some  observations  on  that  part  of  the  8ub> 
ject  that  was  relinquished,  which,  it  is  conceived,  serve  to  Illustrate  the  great  topic  of 
controversy  that  occasioned  the  present  writ  of  error. 

The  judge,  after  reading  his  opinion,  as  delivered  in  the  court  below,  added,  that  it 
had  not  been  changed  by  any  thing  which  had  occurred  in  aiguing  the  case  on  the 
present  writ  of  error. 
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feel  myself  deeply  affected  by  the  awful  situation  in  which  I  stand. 
The  uncommon  magnitude  of  the  subject,  its  novelty,  the  high  ex- 
pectation it  has  excited,  and  the  consequences  with  which  a  decision 
may  be  attended,  have  aU  impressed  me  with  their  fullest  force.  I 
have  trembled  lest  by  an  ill  informed  or  precipitate  opinion  of  mine, 
either  the  honor,  the  interest,  or  the  safety  of  the  United 
States  should  suffer  or  *be  endangered  on  the  one  hand,  or  [  *  257  ] 
the  just  rights  and  proper  security  of  any  individual  on  the 
other.  In  endeavoring  to  form  the  opinion  I  shall  now  deliver,  I 
am  sure  the  great  object  of  my  heart  has  been  to  discover  the  true 
principles  upon  which  a  decision  ought  to  be  gi^en,  unbiassed  by 
any  other  consideration  than  the  most  sacred  regard  to  justice. 
Happy  should  I  have  thought  myself,  if  I  could  as  confidently  have 
relied  on  a  strength  of  abilities  equal  to  the  greatness  of  the  oc- 
casion. 

The  cause  has  been  spoken  to  at  the  bar  with  a  degree  of  ability 
equal  to  any  occasion.  However  painfully  I  may  at  any  time  reflect 
on  the  inadequacy  of  my  own  talents,  I  shall,  as  long  as  I  live,  remem- 
ber with  pleasure  and  respect  the  arguments  which  I  have  heard  on 
this  case ;  they  have  discovered  an  ingenuity,  a  depth  of  investiga- 
tion, and  a  power  of  reasoning  fully  equal  to  any  thing  I  have  ever 
witnessed,  and  some  of  them  have  been  adorned  with  a  splendor  of 
eloquence  surpassing  what  I  have  ever  felt  before.  Fatigue  has 
given  way  under  its  influence,  and  the  heart  has  been  warmed,  while 
the  understanding  has  been  instructed. 

.  The  action  now  before  the  court  is  an  action  of  debt,  brought  by 
a  British  creditor  against  an  American  debtor,  to  recover  upon  a 
bond  executed  before  the  late  war. 

To  this  action  there  are  five  pleas  substantially  as  follow : 

The  first,  a  plea  of  payment,  on  which  issue  is  joined,  but  not 
now  before  the  court,  and  which  is  to  be  tried  by  a  jury,  in  case  judg- 
ment be  given  for  the  plaintiif  upon  the  legal  questions  arising  on 
the  other  pleas,  so  as  to  entitle  him  to  try  the  issue. 

The  second  is  a  plea  of  a  payment  into  the  treasury  of  the  State, 
of  part  of  the  debt,  under  an  act  of  assembly  of  the  20th  of  Octo- 
ber, 1777. 

The  third  plea  is  grounded  on  two  acts  of  assembly.  One  of  May, 
1779,  under  which  it  is  alleged  that  the  debt  in  question  became  for- 
feited to  the  State ;  the  other  of  May,  1782,  which  is  relied  on  as  a 
bar  to  the  recovery.  The  former  part  of  the  plea  I  understand  to  be 
given  up  by  the  defendant's  counsel,  and  certainly  with  great  pro- 
priety, because  debts  are  expressly  excepted  in  the  act  it  refers  to. 

The  fourth  plea  alleges  a  non-compliance  with  the  treaty  on  the 
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part  of  Great  Britain,  and  therefore,  that  the  British  creditor  cannot 
now  recover  a  benefit  under  the  same  treaty.  It  also  alleges  acts  of 
hostility  by  Great  Britain  since  the  peace,  as  likewise  forming  a  bar 
to  the  recovery  of  the  plaintiif,  who  is  a  British  creditor. 

The  fifth  plea  is,  that  this  debt  was  absolutely  annulled  by  the 
change  of  government.     This  also  I  understand  to  have 
[  •  258  ]  •been  given  up  in  the  course  of  the  argument  and  undoubt- 
edly  it  is  not  tenable. 

The  only  pleas,  therefore,  for  us  to  consider,  are  the  second,  part 
of  the  third,  and  the  fourth.  Every  thing  I  have  to  say  on  that  part 
of  the  third,  not  relinquished,  admitting  the  fullest  operation  of  the 
act  of  1782,  as  intending  to  affect  British  creditors  themselves,  as 
well  as  assignees,  which  does  not  appear  to  me  to  have  formed  any 
part  of  its  object,  will  appear  firom  my  observations  on  the  second 
plea ;  and,  therefore,  to  prevent  unnecessary  repetition,  I  shall  not 
consider  it  separately  by  itself. 

It  seems  proper  to  speak  of  the  fourth  plea  first,  because  if  that  can 
be  maintained,  it  is  altogether  immaterial  to  consider  either  of  the 
others. 

I  am  clearly  of  opinion  that  the  fourth  plea  is  not  maintainable. 

It  is  grounded  on  two  aUegations. 

1st.  The  breach  of  the  treaty  by  Great  Britain,  as  alleged  in  the  plea. 

2d.  New  acts  of  hostility  on  the  part  of  that  kingdom. 

1.  In  regard  to  the  first,  I  consider  the  law  of  nations  to  be  decided 
as  to  the  following  position,  namely : 

"  That  if  a  treaty  be  broken  by  one  of  the  contracting  parties  it 
becomes  (in  the  expressive  language  of  the  law)  not  absolutely  void, 
but  voidable ;  and  voidable,  not  at  the  option  of  any  individual  of 
the  contracting  country  injured,  however  much  he  may  be  affected 
by  it,  but  at  the  option  of  the  sovereign  power  of  that  country,  of 
which  such  individual  is  a  member."  The  authorities,  I  think,  are 
full  and  decisive  to  that  effect  Grotius,  b.  2,  c  15,  s.  15 ;  ib.  b.  3, 
c.  20,  s.  35,  36,  37,  38 ;  2  BurL  355,  pt  4,  c.  14,  in  s.  8 ;  Vattel,  b.  4, 
c.  4,  s.  54. 

The  gentlemen  for  the  defendant,  taking  hold  of  some  particular 
expressions,  without  regarding  the  whole  of  these  authorities  and 
considering  the  reason  of  them,  have  argued,  that  true,  in  the  present 
instance  (for  example)  congress  might  have  remitted  the  infiraction, 
but  not  having  done  so,  the  plaintiff  is  barred  for  the  present,  however 
he  might  be  restored  to  the  right,  in  case  the  infraction  should  here* 
after  be  actually  remitted. 

But  to  me  it  is  very  evident  that  such  a  position  is  not  maintaina- 
ble, either  by  the  authorities  I  have  recited,  or  the  reason  of  the  thing. 
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The  words  of  Grotius  are  pointed  and  express  to  show,  not  that 
the  treaty  shall  be  repated  broken  until  a  remission  is  actually  pro- 
nounced by  the  injured  party,  but  that  it  shall  not  be  reputed  as  bro- 
ken, until  the  injured  party  shall  think  proper  actually  to 
pronounce  it  broken ;  and  it  is  remarkable  that  his  *  words  [  *  259  ] 
to  this  effect,  are  calculated  for  the  very  purpose  of  re- 
moving any  doubts  which  other  more  general  expressions  might 
occasion.     His  words  are : 

"  When  there  is  treachery  on  one  side,  it  is  certainly  at  the  choice 
of  the  innocent  party  to  let  the  peace  subsist ;  as  Scipio  did  formerly, 
after  many  peifidious  actions  of  the  Carthaginians.  Because  no 
man,  by  doing  contrary  to  his  obligation,  can  thereby  discharge  him- 
self from  it  For  though  it  is  expressed,  that  by  such  a  fact  the  peace 
shall  be  reputed  as  broken,  yet  this  clause  is  to  be  understood  only 
in  favor  of  the  innocent,  if  he  thinks  fit  to  make  use  of  it."  Grotius, 
b.  3,  c.  20,  s.  38. 

The  whole  clause  of  Vattel  is  substantially  to  the  same  purpose ; 
and  therefore,  where  in  one  part  of  the  clause  he  says,  <*the  offended 
party  may  remit  the  infraction  committed,"  this  must  be  understood, 
to  make  the  whole  consistent,  a  semission  not  arising  from  an  express 
declaration,  but  from  a  tacit  acquiescence  in  the  breach.  Otherwise, 
what  becomes  of  the  words  — "  but  if  he  chooses  not  to  come  to  a 
rupture,  the  "  treaty  remains  valid  and  obUgatbry  ?  "  The  treaty, 
therefore,  must  remain  vedid  and  obligatory,  until  the  power,  author- 
ized to  come  to  a  rupture,  does  come  to  it. 

The  same  observations  apply  to  Burlamaqui,  who  expresses  him- 
self more  generally,  but  states  substantially  the  same  doctrine.  His 
expression  is,  '^  it  is  at  the  choice  of  the  innocent  party  to  let  the 
peace  subsist,"  which  certainly  does  not  require  a  positive  declara- 
tion that  it  shall  subsist 

This  dootrine  appears  to  me  to  be  grounded  on  the  highest  reason. 
It  is  undoubtedly  true  that  each  nation  is  considered  as  a  moral 
person,  and  the  welfare  and  interest  of  all  the  individuals  of  that 
nation,  so  far  as  they  may  be  affected  by  its  concerns  with  foreign 
nations,  are  in  each  country  intrusted  to  some  particular  power 
authorized  to  negotiate  with  themy  or  to  speak  the  sense  of  the 
nation  on  any  emergency. 

When  any  individual,  therefore,  of  any  nation,  has  cause  of  com- 
plaint against  another  nation,  or  any  individual  of  it,  not  immediately 
amenable  to  the  authority  of  his  own,  he  may  complain  to  that  power 
in  his  own  nation,  which  is  intrusted  with  the  sovereignty  of  it  as  to 
foreign  negotiations,  and  he  will  be  entitled  to  all  the  redress  which 
the  nature  of  his  case  requires,  and  the  situation  of  his  own  country 
will  enable  him  to  obtain. 
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The  people  of  the  United  States,  in  their  present  constitution,  have 
devolved  on  the  president  and  senate  the  power  of  making  treaties ; 
and  upon  congress  the  power  of  declaring  war. 

To  one  or  other  of  these  powers,  in  case  of  an  infraction  of  a  treaty 
that  has  been  entered  into  with  the  United  States,  I  apprehend, 

application  is  to  be  made. 
[  *  260  ]      *  Upon  such  an  application  various  important  considera- 
tions would  necessarily  occur. 

1.  Whether  the  treaty  was  first  violated  on  the  part  of  the  United 
States,  or  on  that  of  the  other  contracting  power  ? 

2.  "Whether,  if  first  violated  by  the  latter,  it  was  a  violation  in  an 
important  or  an  inconsiderable  surticle ;  whether  the  violation  was  by 
design  or  accident,  or  owing  to  unforeseen  obstacles ;  whether,  in 
short,  it  was  wholly  or  partially  without  excuse  ? 

3.  Whether,  admitting  it  was  either,  it  was  a  matter  for  which 
compensation  could  be  made,  or  otherwise  ? 

4.  Whether  the  injury  was  of  such  a  nature  as  to  admit  of  negotia- 
tion, or  to  require  immediate  satisfaction,  peremptorily  and  without 
delay  ? 

5.  Whether,  if  the  circumstances  in  all  other  cases  justified  it,  it 
was  advisable,  upon  an  extensive  view  and  wise  estimation  of  all 
the  relative  circumstances  of  the  United  States,  to  declare  the  treaty 
broken,  and  of  course  void ;  for  though  the  party  first  breaking  the 
treaty  cannot  make  it  absolutely  void,  but  it  is  only  voidable  at  the 
election  of  the  injured  party,  yet  when  that  election  is  made,  by  de- 
claring the  treaty  void,  I  conceive  it  is  totally  so  as  to  both  parties, 
and  that  all  rights  enjoyed  under  the  treaty  are  absolutely  annulled, 
as  if  no  stipulation  had  been  made  for  them  ? 

These  are  considerations  of  policy,  considerations  of  extreme 
magnitude,  and  certainly  entirely  incompetent  to  the  examination 
and  decision  of  a  court  of  justice.  • 

Miserable  and  disgraceful,  indeed,  would  be  the  situation  of  the 
citizens  of  the  United  States  if  they  were  obliged  to  comply  with  a 
treaty  on  their  part,  and  had  no  means  of  redress  for  a  non-compli- 
ance by  the  other  contracting  power. 

But  they  have,  and  the  law  of  nations  points  out  the  remedy.  The 
remedy  depends  on  the  discretion  and  sense  of  duty  of  their  own 
government. 

This  plea  is  therefore  defective,  so  far  as  concerns  the  breach  of  the 
treaty,  not  because  this  court  hath  no  cognizance  of  a  breach  of 
treaty,  but  because  by  the  law  of  nations  we  have  no  authority  upon 
any  information  or  concessions  of  any  individuals,  to  consider  or 
declare  it  broken ;  but  our  judgment  must  be  grounded  on  the  solemn 
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declaration  of  congress  alone,  (to  whom,  I  conceive,  the  authority  is 
intrusted,)  given  for  the  very  purpose  of  vacating  the  treaty  on  the  . 
principles  I  have  stated.     The  paper  transmitted  by  order  of  congress, 
to  the  executive  of  Virginia,  on  the  subject  of  a  violation  complained 
of  on  the  part  of  the  British,  certainly  cannot  amount  to  so  much, 
especially  as  there  is  another  paper  of  theirs  in  the  year  1787, 
transmitted  to  the  different  States,  complaining  of  *  viola-  [  *  261  ] 
tions  on  our  part.     They  have  pronounced  no  solemn  deci- 
sion, which  committed  the  first  infraction;   much  less  have  they 
declared  that  in  consequence  of  the  infraction  on  the  part  of  the 
British,  they  chose  that  the  treaty  should  be  annulled* 

But  it  is  said  that  a  declaration  by  congress,  that  the  treaty  was 
broken  by  Great  Britain,  would  be  exercising  a  judicial  power,  which 
by  the  constitution,  in  all  cases  of  treaties,  is  devolved  on  the  judges* 

Surely  such  a  thing  was  never  in  the  contemplation  of  the  consti- 
tution. If  it  was,  a  method  is  still  wajiting  by  which  it  could  be 
executed ;  for,  if  we  are  to  declare  whether  Great  Britain  or  the 
United  States  have  violated  a  treaty,  we  ought  to  have  some  way  of 
bringing  both  the  parties  before  us. 

The  method  contended  for  by  the  defendant's  counsel  is  very  ill 
suited  to  another  part  of  their  doctrine,  which  is  certainly  right,  that 
a  nation  is  a  moral  person,  and  that  the  act  of  a  sovereign  power  to 
whom  its  foreign  concerns  are  intrusted,  is  the  act  of  every  individual 
of/  that  nation,  because  he  represents  the  whole. 

But  in  this  case  the  king  of  Great  Britain  does  not  act  on  behalf 
of  the  plaintiff^  his  subject,  and  the  United  States  on  behalf  of  the 
defendants,  their  citizens ;  but  the  plaintiff  is  alleged  to  represent  the 
king  of  Great  Britain,  and  the  defendant  the  sovereignty  of  the 
United  States,  a  dignity,  for  aught  I  know,  of  which  they  may  be 
respectively  worthy,  but  which  certainly  does  not  either  politically  or 
judicially  belong  to  them. 

The  judiciary  is  undoubtedly  to  determine  in  all  cases,  in  law  and 
equity,  coming  before  them  concerning  treaties. 

The  subject  of  treaties,  gentlemen  truly  say,  is  to  be  determined 
by  the  law  of  nations. 

It  is  a  part  of  the  law  of  nations  that  if  a  treaty  be  violated  by 
one  party,  it  is  at  the  option  of  the  other  party,  if  innocent,  to  declare, 
in  consequence  of  the  breach,  that  the  treaty  is  void. 

If  congress,  therefore,  who  I  conceive,  alone  have  such  authority 
under  our  government,  shall  make  such  a  declaration  in  any  case 
like  the  present,  I  shall  deem  it  my  duty  to  regard  the  treaty  as  void, 
and  then  to  forbear  any  share  in  executing  it  as  a  judge. 

But  the  same  law  of  nations  tells  me  that  until  that  declaration  be 
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made,  I  must  regard  it,  in  the  language  of  the  law,  valid  and  obli- 
gatory.     * 

The  admission  of  the  fact,  stated  in  the  plea,  cannot  be  taken  as 
an  admission  that  the  fact  is  strictly  true,  because  the  plaintiff  had 
no  way  of  avoiding  the  plea  but  by  a  demurrer,  whether  it  was  true 
or  not.  If  it  was  well  pleaded,  it  is  an  admission  of  the  entire  truth, 
but  not  otherwise.    For  the  reasons  I  have  given,  it  is  clear  to  me 

that  it  is  not  well  pleaded. 
[  *  262  ]  *  2.  In  regard  to  the  second  branch  of  this  plea,  new  acts 
of  hostility,  ii  meant  as  constituting  a  breach,  (which  I 
do  not  understand  it  to  be,)  the  observations  I  have  already  made  will 
equally  apply  to  this,  part  of  the  plea.  If  meant  as  a  proof,  &at 
a  war  in  fact,  though  not  in  name,  subsists,  and  therefore  that  the 
plaintiff  is  an  alien  enemy,  the  same  observations  will  apply  still 
more  forcibly.  We  must  receive  a  declaration  that  we  are  in  a  state 
of  war  from  that  part  of  the  sovereignty  of  the  Union  to  which  that 
important  subject  is  intrusted.  We  certainly  want'  some  better  in- 
formation of  the  fact  than  we  have  at  present  However,  this  point 
seems  so  clear  that  the  defendant's  counsel  very  faintly  attempted  to 
maintain  this  idea  of  the  case. 

I  conclude,  therefore,  for  these  reasons,  that  there  is  nothing  in  the 
fourth  plea  which  is  a  bar  to  the  plaintiff's  action. 

The  great  difficulty  of  the  case  arises  from  the  second  plea.  This 
is  the  only  part  of  the  case,  about  which  I  have,  from  the  beginning, 
entertained  any  doubt.  And  I  must  confess  I  have  had  very  great 
doubts,  indeed,  on  this  subject.  My  opinion  has  varied  more  than 
once  in  regard  to  it.  I  have  endeavored  to  come  to  a  conclusion  by 
analyzing  it  in  all  its  parts ;  and  the  result  of  my  investigation  has 
been,  according  to  the  best  judgment  I  am  capable  of  forming,  upon 
the  most  deliberate  examination,  that  the  plea  is  supportable.  My 
reasons  for  this  opinion  I  must  give  at  considerable  length,  in  order 
to  show  it  is  not  a  rash  one,  and  that  gentlemen  may  be  enabled,  in 
the  future  progress  of  this  case,  more  easily  to  detect  my  errors,  if  I 
should  have  committed  any. 

I  will  divide  the  consideration  of  the  plea  into  two  points. 

1.  Whether  the  plea  would  have  been  a  bar  if  this  case  had  stood 
independently  of  the  treaty  ? 

2.  Whether  the  treaty  destroys  the  operation  of  the  plea? 

In  considering  the  first  point,  I  shall,  for  the  greats  perspicuity, 
consider  it  under  the  following  heads : 

1.  Whether  the  legislature  of  this  State  had  a  right,  agreeably  to 
the  law  of  nations,  to  confiscate  the  debt  in  question. 

2.  Whether,  admitting  that  the  legislature  had  not  a  right,  agree- 
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^bly  to  the  law  of  nations,  to  confiscate  the  debt,  yet  if  they  in  fact 
did  so,  it  would  not,  while  it  remained  unrepealed  by  any  subsequent 
8u£Scient  authority,  have  been  valid  and  obligatory  within  the  limits 
of  the  State,  so  as  to  bar  any  suit  for  the  recovery  of  the  debt? 
^  3.  Whether,  if  it  shall  be  considered  that  the  legislature  did  not 
wholly  confiscate  the  debt,  so  as  totally  to  extinguish  all  right  in  the 
creditor,  as  I  apprehend  they  clearly  did  not,  but  only  sequester  it 
under  the  peculiar  circumstances  stated  in  the  act,  the  payment  in 
question,  under  the  authority  of  the  act,  did  not^  at  that  time  at  least, 
wholly  exonerate  the  debtor  7 

*  1.  It  being  dear  that  there  was  no  absolute  confiscation  [  *  263  ] 
in  this  case,  I  shall  not  give  a  conclusive  opinion  upon  the 
right ;  but  as  I  think  it  highly  probable  such  a  right  did  exist,  some 
observations  on  that  subject  will  naturally  and  properly  lead  to  those 
upon  which  my  opinion,  as  to  the  validity  of  the  payments,  is  ulti* 
mately  founded.  For  this  reason,  and  this  reason  only,  I  discuss  the 
present  question. 

Whatever  doubt  might  have  been  entertained,  by  reasoning  on  the 
particular  examples  of  Grotius  and  Puffendorf,  Bynkershoek  (who, 
I  believe,  is  alone,  a  very  great  authority)  is  full  and  decisive  in  the 
very  point  as  to  a  general  right  of  confiscating  debts  of  an  enemy. 
His  doctrine  I  take  to  be  this,  that  the  law  of  nations  authorizes  it, 
unless  in  former  treaties  between  the  belligerent  powers,  there  be  par- 
ticulax  stipulations  to  the  contrary.  Yattel  recognizes  the  general 
right,  but  states  a  prevailing  custom  in  Europe  to  the  contrary ;  in 
consequence  of  which  he  says,  ^  as  this  custom  has  been  generally 
observed,  he  who  would  act  contrary  to  it  would  injure  the  public 
faith ;  for  strangers  trusted  his  subjects  only  firom  a  firm  persuasion 
that  the  general  custom  would  be  observed."  Yattel  mentions  the 
fact,  but  does  not  state  th^  origin  of  the  fact,  which  I  think,  it  is  not 
improbable  may  have  arisen  in  consequence  of  particular  stipula- 
tions, as  mentioned  by  Bynkershoek ;  very  few  of  the  civilized  na- 
tions of  Europe,  not  having  treaties  with  each  other. 

Whether  this  custcHnaiy  law  (admitting  the  principle  to  prevail  by 
custom  only)  was  binding  on  the  American  States  during  the  late 
war,  in  respect  to  Great  Britain  at  least,  may  be  a  question  of  consi- 
derable doubt  There  were  particular  circumstances  in  the  relative 
situation  of  the  two  countries,  which  might  possibly  exempt  this 
from  the  force  of  such  a  custom,  could  it  be  supposed  that  when  this 
country  became  an  independent  nation,  this  customary  law  immedi- 
ately attached  upon  it.  However  this  country  might  have  been 
considered  bound  to  observe  such  a  law  in  regard  to  any  nation 
recognizing  its  independence,  had  we  been  unfortunately  at  war  with 
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such,  and  who  observed  it  on  her  part,  (for,  undoubtedly,  a  breach  on 
one  side  would  justify  a  non-observance  by  the  other)  it  did  not 
necessarily  follow,  that  the  people  of  this  country  were  bound  to 
observe  it  to  a  nation  which  not  only  did  not  recognize,  but  sought 
to  destroy  their  very  existence  as  an  independent  people,  considering 
them  in  no  other  light  than  as  traitors,  whose  lives  and  fortunes  were 
forfeited  to  the  law.  The  people  of  this  country  literally  fought  pro 
oris  et  fods ;  and,  therefore,  means  of  defence,  which,  when  infe- 
rior objects  were  in  view,  might  not  be  strictly  justifiable,  might  in 

such  an  extremity  become  so  on  the  great  principle   on 
[  •  264  ]  which  the  laws  of  war  are  *  founded,  self-preservation ;  an 

object  that  may  be  attained  by  any  means,  not  inconsis- 
tent with  the  eternal  and  immutable  rules  of  moral  obligation. 

The  principles  of  the  common  law  of  England,  as  appears  from  a 
case  I  showed  to  the  bar,  (that  in  Sir  Thomas  Parker's  Reports, 
p.  267,  the  attorney-general  against  Weeden  and  Shales,)  do  undoubt- 
edly recognize  the  forfeiture  of  a  chose  in  action  due  to  an  enemy. 
At  the  utmost  it  only  requires  that  an  inquisition  should  be  com- 
pleted during  the  war,  so  as,  by  ascertaining  the  fact,  fully  to  esta- 
blish the  title  of  the  crown.  I  can  see  no  reason  why  that  principle 
of  the  common  law  should  not  obtain  here.  If  so,  then  independent 
of  any  act  of  legislation  whatever,  an  inquisition  completed  during 
the  war,  finding  the  fact,  would  have  vested  the  title  to  the  debt  in 
question  absolutely  in  the  State,  unless  this  debt  can  be  distin- 
guished from  any  other  chose  in  action.  Such  a  distinction  has  been 
attempted :  1st.  Because  this  debt  was  due  before  the  war.  2d.  Be- 
cause the  State  had  not  possession  of  the  bond.  To  these  objec- 
tions, I  think  easy  answers  may  be  given.  1st.  The  right  acquired 
by  war,  (detached  from  custom,  which  I  am  not  now  considering,  or 
any  express  stipulation,  if  there  be  such)  depends  on  the  power  of 
seizing  the  enemy's  effects.  It  is  not  grounded  on  any  antecedent 
claim  of  property,  but  on  the  contrary,  the  property  is  admitted  to 
be  the  enemy's,  in  the  very  act  of  seizing  it.  Its  sole  justification  is, 
that  being  forced  into  a  state  of  hostility  by  an  injury  for  which  no 
satisfaction  could  be  obtained  in  a  peaceable  manner,  reprisals  may 
be  made  use  of  as  a  means  to  compel  justice  to  be  done,  or  to  ena- 
ble the  injured  party  to  obtain  satisfaction  for  itself.  Such  a  power, 
from  its  nature  (being  grounded  on  necessity  only)  seems  incapable 
of  limitation  by  any  general  rule,  and  if  conscientiously  used,  of 
which  each  nation  must  judge  for  itself,  the  principle  applies  as  well 
to  property  which  was  in  the  country  before  the  war  began,  as  to  any 
other  which  may  by  accident  come  into  its  possession.  The  same 
objection  would  apply  to  the  seizure  of  any  other  property  of  an 
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enemy,  which  had  been  in  the  country  before  the  war  began,  as  of 
an  incorporeal  right.  The  first  resolution  in  the  case  I  cited  is,  as  to 
cboses  in  action  generally,  though  the  chose  in  action  there  in  ques- 
tion, was,  in  fact,  one  which  had  accrued  during  the  war.  2d.  The 
objection  firom  the  State  not  having  possession  of  the  bond,  (though 
countenanced  by  one  or  two  writers)  I  think,  is  also  susceptible  of  a 
satisfactory  answer.  The  bond  does  not  create  the  debt,  but  is  only 
evidence  of  it  Possession  of  it  alone  can  give  no  right.  A  robber, 
or  an  individual  coming  to  the  possession  of  it  by  accident,  acquires 
no  more  title  to  the  money  than  he  had  before.  The  law  is  so  even 
as  to  promissory  notes  payable  to  bearer,  if  the  fact  can  be 
*  made  to  appear.  If  a  bond  be  lost,  equity  has  long  since  [  *  265  ] 
afforded  a  remedy.  In  a  modern  case  in  a  court  of  law,  a 
profert  of  a  deed  has  been  dispensed  with,  upon  a  special  declaration 
stating  the  loss  of  it.^  It  was  while  the  possession  and  the  right 
were  confounded,  that  this  objection  was  thought  of  weight  It  is 
observable  also,  that  it  would  create  an  idle  and  a  trifling  distinc- 
tion between  debts  due  by  specialty  and  simple  contract  debts,  a  dis- 
tinction that  might  be  supported  by  ingenuity,  but  certainly  not  by 
reason.  And  it  would  sound  harsh  to  say  that  simple  coptract  debts 
should  be  forfeitable  if  the  witnesses  were  in  the  country,  but  other- 
wise not  Now,  if  the  forfeiture  of  the  debt  in  question,  could  have 
been  effected  at  common  law,  by  an  inquisition  completed  during  the 
war,  I  can  see  no  reason  why  the  legislature  could  not,  with  equal 
propriety  as  to  the  right,  have  effected  the  same  object  substantially 
in  any  other  mode.  The  proceeding  in  each  case,  must  be  ex  parte^ 
and  the  object  affected  can  be  condiusively  bound  by  neither,  if  his 
case  did  not  come  within  the  principles  of  the  law.  This  I  argue, 
upon  a  supposition  that  the  customary  law  of  nations,  was  not  bind- 
ing here,  at  least  in  this  instance.  That,  however,  is  a  point  of  some 
delicacy,  and  not  necessary  for  me  now  to  determine,  because, 
second,  I  am  of  opinion  that,  admitting  that  the  legislature  had  not 
strictly  a  right,  agreeably  to  the  law  of  nations,  to  confiscate  the 
debt  in  question ;  yet,  if  they  in  fact  did  so,  it  would,  while  it  re- 
mained unimpeached  by  any  subsequent  sufficient  authority,  have 
been  valid  and  obligatory  within  the  limits  of  the  State,  so  as  to  bar 
any  suit  for  the  recovery  of  the  debt 

In  this  opinion  I  have  the  misfortune  to  differ  from  a  very  high 

authority ,2  for  which  I  have  the  greatest  respect    But  however  pain- 

■  1  ■      ..      ■,,...  ..,.  ■■ 

1  Read  against  Brookman,  S  Term  Rep.  151.    By  three  judges  against  one,  in  the 
court  of  king's  bench,  in  Englax^d. 

2  Chancellor  Wythe,  of  Virginia,  who  had  given  a  contrary  opinion  in  the  high  court 
of  chancery,  of  Virginia,  a  few  days  before. 
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ful  it  may  be  to  differ  from  gentlemen,  whose  superior  abilities  and 
learning  I  readily  acknowledge,  I  am  under  the  indispensable  neces- 
sity of  judging  according  to  the  best  lights  of  my  own  understand- 
ing, assisted  by  all  the  information  I  can  acquire.  I  confess,  therefore, 
that  I  agree  entirely  with  the  defendant's  counsel  in  thinking,  that 
the  acts  of  the  legislature  of  the  State,  in  regard  to  the  subject  in 
question,  so  far  as  they  were  conformable  to  the  constitution  of  the 
State,  and  not  in  violation  of  any  article  of  the  confederation,  where 
that  was  concerned,  were  absolutely  binding  de  fiicto^  and  that  if,  in 
respect  to  foreign  nations,  or  any  individual  belonging  to  them,  they 

were  not  strictly  warranted  by  the  law  of  nations,  which 
[  •  266  ]  ought  •to  have  been  their  guide,  the  acts  were  not  for  that 

reason  void,  but  the  State  was  answerable  to  the  United 
States,  for  a  violation  of  the  law  of  nations,  which  the  nation  injured 
might  complain  of  to  the  sovereignty  of  the  Union.  There  is  no 
doubt  that  an  act  of  parliament,  in  Great  Britain,  would  bind  in  its 
own  country  in  every  possible  case  in  which  the  legislature  thought 
proper  to  act.  Blackstone,  (1  Comm.  91,)  is  precise  as  to  that  point, 
even  in  cases  manifestly  unjust,  if  the  words  of  the  law  are  plain 
and  unequivocal.  In  this  country,  thank  God,  a  less  arbitrary  prin- 
ciple prevails.  The  power  of  the  legislatures  is  limited ;  of  the  state 
legislatures  by  their  own  state  constitutions,  and  that  of  the  United 
States ;  of  the  legislature  of  the  Union  by  the  constitution  of  the 
Union.  Beyond  these  limitations,  I  have  no  doubt,  their  acts  are 
void,  because  they  cure  not  warranted  by  the  authority  given.  But 
within  them,  I  think,  they  are  in  all  cases  obligatory  in  the  country 
subject  to  their  own  immediate  jurisdiction,  because  in  such  cases 
the  legislatures  only  exercise  a  discretion  expressly  confided  to  them 
by  the  constitution  of  their  country,  and  for  the  abuse  of  which,  if 
it  should  be  abused,  they  alone  are  accountable.  It  is  a  discretion 
no  more  controlable,  as  I  conceive,  by  a  court  of  justice,  than  a  judi- 
cial determination  is  by  them,  neither  department  having  any  right 
to  encroach  on  the  exclusive  province  of  the  other,  in  order  to  rectify 
any  error  in  principle,  which  it  may  suppose  the  other  has  committed. 
It  is  sufficient  for  each  to  take  care  that  it  commits  no  error  of  its 
own.  As  to  a  distinction  between  a  state  court  and  this  court,  in 
this  respect,  I  do,  for  my  part,  disclaim,  according  to  my  present 
sentiments,  any  authority  to  give  a  different  decision  in  any  case 
whatsoever  from  such  as  a  state  court  would  be  competent  to  give 
under  the  same  circumstances.  I  have  no  conception  that  this  court 
is  in  the  nature  of  a  foreign  jurisdiction.  The  thing  itself  would  be 
as  improper  as  it  would  be  odious,  in  cases  where  acts  of  the  State 
have  a  concurrent  jurisdiction  with  it. 
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With  regard  to  the  exception  I  speak  of,  no  one  has  suggested, 
that  the  act  of  October,  1777,  was  in  any  manner  inconsistent  with 
the  constitution  of  the  State ;  and  at  that  time  the  articles  of  con- 
federation were  not  in  force ;  but  if  they  had  been,  I  think  there  is 
no  color  for  alleging  any  inconsistency  with  them,  since  congress 
could  have  passed  no  act  on  this  subject,  but  if  they  had  wished  for 
an  act,  must  have  recommended  to  the  State  legislatures  to  pass  it. 
And  the  very  nature  of  a  recommendation  implies  that  the  party 
recommending  cannot,  but  the  party  to  whom  the  recommendation 
is  made,  can  do  the  tiling  recommended. 

*  THe  third  question  under  the  present  head,  that  I  proposed,  [  *  267  ] 
was  this :  ^  Whether  if  it  shaU  be  considered  that  the  legb- 
lature  did  not  absolutely  confiscate  the  debt,  so  as  totally  to  extin- 
guish all  right  in  the  creditor,  as  I  apprehend  they  clearly  did  not, 
but  only  sequestered  it  under  the  peculiar  circumstances  stated  in 
the  act ;  the  payment  in  question,  under  the  authority  of  the  act,  did 
not  at  that  time  at  least,  wholly  exonerate  the  debtor." 

The  words  of  the  enacting  clause  concerning  this  subject,  are  as 
follows :  <^  That  it  shall  and  may  be  lawful  for  any  citizen  of  this 
commonwealth,  owing  money  to  a  subject  of  Great  Britain,  to  pay 
the  same,  or  any  part  thereof,  from  time  to  time,  as  he  shall  think  fit, 
into  the  said  loan  office,  taking  thereout  a  certificate  for  the  said  sum, 
in  the  name  of  the  creditor,  with  an  indorsement  under  the  hand  of 
the  commissioner  of  the  said  office,  expressing  the  name  of  the  payer, 
and  shall  deliver  such  certificate  to  the  governor  and  council,  whose 
receipt  shall  discharge  him  firom  so  much  of  the  debt.  And  the  go- 
vernor and  council  shall  in  like  manner  lay  before  the  general  assembly 
once  in  every  year,  an  account  of  these  certificates,  specifying  the 
names  of  the  persons,  by  and  for  whom  they  were  paid,  and  shall  see 
to  the  safe-keeping  of  the  same,  subject  to  the  future  direction  of  the 
legislature." 

We  are  too  apt,  in  estimating  a  law  passed  at  a  remote  period,  to 
combine  in  our  consideration,  all  the  subsequent  events  which  have 
had  an  influence  upon  it,  instead  of  confining  ourselves,  which  we 
ought  to  do,  to  the  existing  circumstances  at  the  time  of  its  passing. 
Let  us,  however  recollect,  that  at  this  period  no  British  creditor  could 
institute  a  suit  for  the  recovery  of  his  debt,  as  the  war  constituted  him 
an  alien  enemy,  and  therefore  his  remedy  stood  suspended  at  com- 
mon law,  so  that  he  ran  the  risk  of  the  entire  loss  of  every  debt, 
where  his  debtor  proved  insolvent. during  the  war.  Consequentiy  it 
would,  in  his  own  estimation,  have  been  doing  him  a  considerable 
service,  that  the  State  should  authorize  a  receipt  on  his  behalf,  had 
there  been  no  other  currency  in  circulation  than  gold  or  silver.     It 
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would  have  been  placing  him  in  a  state  of  security,  greater  than  he 
had  any  reason  to  expect.  The  extremity  of  the  public  situation 
rendered  paper  money  unavoidable,  but  this  was  an  evil  to  which  all 
American  as  well  as  British  creditors  were  liable,  and  the  former,  as 
we  all  know,  were  compelled  upon  a  tender,  under  pain  of  being 
deemed  enemies  of  their  country,  to  receive  it  at  its  nominal  value. 
It  was  natural,  and  perhaps  not  altogether,  if  at  all  unjust,  if  a  man 

had  1002.  due  to  him  from  B.  and  he  himself  owed  C.  100/., 
[  *  268  ]  and  B.  paid  him  the  100/1,  though  in  depreciated  *money, 

that  he  should  immediately  carry  it  to  his  creditor.  Many,  I 
have  no  doubt,  paid  their  creditors  upon  these  plain  grounds  of  retri- 
bution, though  others  undoubtedly,  for  no  government  can  make  all 
men  honest,  took  most  scandalous  advantages  of  depreciation  in  its 
advanced  periods.  When  this  law  was  passed,  the  depreciation,  I 
believe,  was  littie  felt,  and  not  at  all  acknowledged.  De  minimis  nan 
curat  lex,  is  an  old/  law  maxim.  I  may  parody  it  on  this  occasion, 
by  saying  De  minimis  non  curat  libertas.  When  Ufe,  liberty,  pro- 
perty, every  thing  dear  to  man  was  at  stake,  few  could  have  coldness 
of  heart  enough  to  watch  the  then  scarcely  perceptible  gradation  in 
the  value  of  money.  In  this  situation  the  legislature  of  the  State 
passed  the  law  in  question.  It  did  all  that  the  then  situation  of 
affiiirs  would  admit  of,  even  for  the  benefit  of  the  British  creditors 
themselves,  and  it  put  it  in  the  power  of  American  creditors,  who 
were  compelled  to  receive  the  existing  currency,  to  pay  their  own 
debts  with  it.  The  depositing  of  money  in  the  loan  office  was  at 
that  time  by  many,  even  in  America  itself,  thought  an  eligible  method 
of  securing  it,  and  with  some  foreigners  it  was  a  favorite  object  of 
speculation.  I  know  myself  that  the  proceeds  of  some  very  valu- 
able cargoes  were  ordered  to  be  so  applied,  and  probably  there  were 
such  instances  of  which  I  knew  nothing.  The  increased  difficulties 
of  the  American  war,  in  a  great  degree,  disappointed  the  intentions 
of  the  original  law,  but  still  British  and  American  creditors  were 
placed  on  the  same  footing,  so  far  as  it  was  in  the  power  of  the  legis- 
lature to  effect  it 

I  thought  it  proper  to  say  thus  much,  as  introductory  to  the  ob- 
servations I  shaJl  make  on  tiie  legal  operation  of  those  payments. 
J  1.  If  the  State  dejure,  according  to  the  law  of  nations,  which  I 
strongly  incline  to  think,  had  a  right  wholly  to  confiscate  this  debt, 
they  had  undoubtedly  a  right  to  proceed  a  partial  way  towards  it  by 
receiving  the  money,  and  discharging  the  debtor,  substituting  itself  in 
his  place.  We  are  to  be  governed  by  things,  and  not  names,  and 
consequently,  if  the  State  had  a  right  to  say  to  a  debtor,  ^  We 
confiscate  the  right  of  your  creditor,  and  you  must  pay  your  debt  to 
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US,  and  not  to  him,'*  they  had  a  right  to  say,  "  We  do  not  phoose  for 
the  present,  absolutely  to  confiscate  this  debt,  although  we  have  the 
power  so  to  do,  but  if  you  will  pay  the  money  to  us,,  you  shall  be  as 
completely  discharged  as  if  we  did."  In  this  point  of  view,  I  think 
there  can  be  no  doubt  but  that  a  discharge  would,  under  such  circum- 
stances, have  as  completely  extinguished  the  right  of  the  creditor  as 
to  the  debtor,  as  if,  in  case  no  war  had  intervened,  and  therefore  no 
right  had  accrued  under  it  to  the  States,  the  debtor  had 
actually  paid  the  money  •to  the  order  of  the  creditor,  and  [  *  269  ] 
received  a  discharge  from  himself. 

2.  For  the  reasons  I  have  before  given,  I  think  a  confiscation,  either 
whole  or  partial,  or  any  less  exercise  of  that  power  de  factOj  though 
not  de  jure,  would  in  this  State  have  been  perfectly  binding,  and  in 
legal  contemplation  as  effectual  to  bar  a  recovery,  as  if  the  law  of 
nations  had  been  strictly  and  unquestionably  pursued. 

3.  I  believe  there  can  be  no  doubt,  but  that  according  to  the  law 
of  nations,  even  on  the  most  modern  notions  of  it,  a  sequestration 
merely  for  the  purpose  of  recovering  the  debts,  and  preventing  the 
remittance  of  them  to  the  enemy,  and  thereby  strengthening  him  and 
weakening  the  government,  would  be  allowable,  and  if  so,  surely  it 
follows,  as  a  matter  of  course,  (perhaps  it  would  follow  without  a  so- 
lemn declaration,)  that  when,  in  virtue  of  any  such  act,  the  money  was 
paid  to  the  government,  the  debtor  was  wholly  discharged,  and  the 
government,  if  it  thought  proper  not  to  proceed  to  confiscation  after- 
wards, became  itself  liable. 

The  case  cited  from  the  Law  of  Evidence,^  I  think  is  &n  authority 
substantially  in  point,  to  show  the  complete  discharge  of  the  debtor. 

'^  In  debt  upon  a  lease,  the  defendant  pleaded  payment,  and  in  evi- 
dence showed  he  paid  it  to  sequestrators  of  the  commonwealth,  the 
plaintiff  being  a  delinquent ;  and  it  was  ruled  this  was  good  payment 
to  prove  the  issue,  which  was  a  payment  to  the  plaintiff  himseli" 
Clayton,  129 ;  Anonymous  Law  of  Evidence,  ed.  1774, 196,  cc.  9, 11. 

This  case  is  certainly  very  strong,  for  it  .was  not  deemed  necessary 
to  plead  it  in  bar,  but  it  was  admitted  in  evidence,  upon  a  plea  that 
he  paid  the  money  to  the  plaintiff  himself.  It  does  not  appear  whe- 
ther this  action  was  tried  under  the  commonwealth,  or  after  the  resto- 
ration. IS  under  the  former,  it  is  more  parallel  to  the  present  action. 
If  it  was  tried  after  the  restoration,  it  is  a  still  stronger  case,  for  it 
showed  that  courts  of  justice  thought  themselves  bound  to  protect 


1  The  book  commonly  called  "  The  Old  Law  of  Evidence ; "  originall^r  printed  in 
1785,  and  afterwards  in  1789  and  1744. 
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individoal^i  who  acted  under  laws  of  a  government  they  deemed  an 
usurpation,  and  on  all  occasions  treated  with  contempU  Besides  an 
objection,  which  I  shall  notice  presently,  I  can  imagine  but  one  real 
difference  between  that  case  and  the  one  before  us ;  and  that 
[  *  270  ]  is,  that  in  England  the  payment  was  compelled,  here  *it 
was  voluntary*  I  once  thought  that  circumstance  of  weight, 
but  on  reflection,  I  consider  the  public  faith  equally  pledged  in  one 
case  as  in  the  other ;  that  the  authority  exercised  in  both  is  the  same, 
and  that  it  not  only  would  be  unjust  in  itself,  but  of  dangerous  ex- 
ample to  tell  men  that  they  should  be  protected  under  a  compulsory 
obedience  to  government,  but  not  upon  a  cheerful  submission  to  it 

4.  My  observationa  as  to  the  paper  money,  which  the  necessities 
of  this  country  unfortunately  constrained  us  to  use  so  long,  had  no 
other  tendency  than  to  show  the  circumstances  of  the  fact  as  they 
really  existed.  As  a  judge,  I  conceive  myself  bound  to  say,  that  that 
makes  no  difference  as  to  the  right  The  competency  of  such  acts  at 
that  time  was  unquestionable.  Their  justice  depended  on  the  degree 
of  necessity  which  gave  rise  to  them.  A  payment  in  paper  money, 
then  a  legal  tender,  I  must  consider  as  complete  and  effectual  a  pay- 
ment, at  that  time,  as  payment  in  gold  or  silver.  Such  was  the  law 
of  the  country ;  a  law  which  severe  necessity  dictated,  and  by 
which,  in  the  course  of  the  war,  in  which  many  sacrifices  became 
unavoidable,  many  thousand  American  citizens,  as  well  as  many  Bri- 
tish merchants,  suffered.  It  is  the  lot  of  our  nature  to  experience 
many  evils  for  which  we  can  find  no  remedy,  and  therefore  nothing 
can  be  more  fsdlacious  than  in  any  thing  of  a  general  nature,  to  ex- 
pect perfect  exactness. 

For  these  reasons,  I  am  clearly  of  opinion,  that  under  the  act  of 
sequestration,  and  the  payment  and  discharge,  the  discharge  will  be 
a  complete  bar  in  the  present  case,  unless  there  be  something  in  ihe 
treaty  of  peace  to  revive  the  right  of  the  creditor  against  the  defend- 
ant, so  as  to  disable  the  latter  firom  availing  himself  of  the  payment 
into  the  treasury,  in  bar  to  the  present  action. 

The  operation  of  that  treaty  comes,  therefore,  now  to  be  considered. 
None  can  reverence  the  obligation  of  treaties  more  than  I  do.  The 
peace  of  mankind,  the  honor  of  the  human  race,  the  welfare,  perhaps 
the  being  of  future  generations,  must  in  no  inconsiderable  degree  de- 
pend on  the  sacred  observance  of  national  conventions.  If  ever  any 
people  on  account  of  the  importance  of  a  treaty,  were  under  additional 


1  Upon  consulting  the  Bibliotheca  Legum,  it  appears  that  Clayton's  Reports  were 
published  in  1651,  so  that  the  decision  must  have  been  under  the  commonwealth. 
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obligations  to  observe  it,  the  people  of  the  United  States  sorely  are  to 
observe  the  treaty  in  question.  It  gave  peace  to  our  country,  after  a 
war  attended  with  many  calamities,  and,  in  some  of  its  periods,  pre- 
senting a  most  melancholy  prospect.  It  insured,  so  far  as  peace  could 
insure  them,  the  freest  forms  of  government,  and  the  greatest  share 
of  individual  liberty,  of  which,  perhaps,  the  world  had  seen  any  ex- 
'  ample.  It  presented  boundless  views  of  future  happiness  and  great- 
ness, whieh  ahnost  overpower  the  imagination,  and  which, 
I  trust,  will  not  be  altogether  *  unrealized.  The  means  are  [  *  271  ] 
in  our  power ;  wisdom  and  virtue  are  alone  required  to  avail  < 

ourselves  of  them.  Such  was  the  peace  which  was  procured  by  the 
treaty  now  in  question  —  a  treaty  which,  when  it  shall  be  fully  exe* 
cuted  in  all  its  parts,  on  both  sides,  future  generations  will  look  up  to 
with  gratitude  and  admiration,  and  with  no  small  degree  of  fervor 
towards  those  who  had  an  active  share  in  procuring  it. 

In  proceeding  to  examine  the  treaty  with  these  sentiments,  it  may 
well  be  imagined  I  do  it  with  a  reverential  and  sacred  awe,  lest  by 
any  misconstruction  of  mine,  I  should  weaken  any  one  of  its  pro* 
visions. 

The  question  now  is,  whether  under  this  treaty,  the  payment  into 
the  treasury  is  a  bar  to  so  much  of  the  plaintiff's  claim  as  compre- 
hends money  to  that  amount  ? 

I  shall  examine  this  question  under  two  divisions : 

1st.  Whether  it  would  have  been  a  bar,  as  the  law  existed  after 
the  ratification  of  the  treaty,  and  previous  to  the  passing  of  the  pre- 
sent constitution  of  the  United  States,  even  if  the  words  of  the  treaty 
must  be  construed  to  comprehend  such  a  case. 

2d.  Whether,  under  that  constitution,  it  can  now  be  considered  as 
a  bar. 

My  opinion,  I  confess,  as  to  the  first  question  is,  that  if  the  treaty 
had  plainly  comprehended  such  cases,  the  plaintiff  could  not  have 
recovered  in  a  court  of  justice  in  this  State,  as  the  law  stood,  previ- 
ous to  the  ratification  of  the  present  constitution  of  the  United  States. 

I  feel,  as  I  ought  to  do,  great  diffidence,  when  I  am  under  the 
necessity,  in  the  execution  of  my  duty  as  a  judge,  of  differing  from 
the  opinions  of  those  entitled  from  superior  talents,  and  high  author- 
ity, to  my  utmost  respect  I  am  compelled  to  do  so  in  the  present 
instance,  but  I  shall,  at  the  same  time,  assign  my  reasons  for  my 
opinion,  and  if,  in  the  future  course  of  this  great  cause,  I  can  be 
convinced  that  in  this,  or  in  ^ny  other  instance,  I  have  committed 
an  error,  I  shall  most  cheerfully  acknowledge  it. 

The  opinion  I  have  long  entertained,  and  still  do  entertain,  in 
in  regard  to  the  operation  of  the  fourth  article  is,  that  the  stipulation 
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in  favor  of  creditors,  so  as  to  enable  them  to  bring  suits,  and  recover 
the  full  value  of  their  debts,  could  not  at  that  time  be  carried  into 
effect  in  any  other  manner,  than  by  a  repeal  of  the  statutes  of  the 
different  States,  constituting  the  impediments  to  their  recovery,  and 
the  passing  of  such  other  acts  as  might  be  necessary  to  give  the 
recovery  entire  efficacy,  in  execution  of  the  treaty. 

I  consider  a  treaty,  speaking  generally,  independent  of  the  par- 
ticular provisions  on  the  subject,  in  our  present  constitution, 
[  ^272  ]  •the  effect  of  which  I  shall  afterwards  observe  upon,  as  a 
solemn  promise  by  the  whole  nation,  that  such  and  such 
things  shall  be  done,  or  that  such  and  such  rights  shall  be  enjoyed. 

I  think  the  distinction  taken  by  the  plaintiff's  counsel  as  to  stipu- 
lations in  the  treaty,  executed  or  executory,  will  enable  me  to  illus- 
trate my  meaning,  by  considering  various  stipulations  in  the  treaty 
in  question. 

1st.  I  will  consider  what  may  be  deemed  executed  articles. 

In  this  class  I  would  place  the  acknowledgment  of  independ- 
ence in  the  first  article ;  the  permission  to  fish  on  the  banks  in  the 
third ;  the  acknowledgment  of  the  right  to  navigate  the  Mississippi 
in  the  eighth. 

These  I  call  executed,  because,  from  the  nature  of  them,  they 
require  no  further  act  to  be  done. 

3d.  The  executory,  so  far  as  they  concern  our  part  in  the  execution, 
I  would  place  in  three  classes. 

Those  which  concern  either,  1st,  the  legislative  authority.  2d,  the 
executive.    3d,  the  judicial 

The  fourth  article  in  question,  I  consider  to  be  a  provision,  the 
purpose  of  which  could  only  be  effected  by  the  legislative  authority; 
because,  when  a  nation  promises  to  do  a  thing,  it  is  to  be  understood 
that  this  promise  is  to  be  carried  into  execution,  in  the  manner  which 
the  constitution  of  that  nation  prescribes. 

When,  therefore,  a  treaty  stipulates  for  any  thing  of  a  legislative 
nature,  the  manner  of  giving  effect  to  this  stipulation  is  by  that 
power  which  possesses  the  legislative  authority,  and  which  conse- 
quently is  authorized  to  prescribe  laws  to  the  people  for  their  obedi- 
ence, passing  such  laws  as  the  public  obligation  requires.  Laws  are 
always  seen,  and  through  that  medium  people  know  what  they  have 
to  do.  Treaties  are  not  always  seen.  Some  articles,  being  what  are 
called  secret  articles,  the  public  never  see.  The  present  constitution 
of  the  United  States  affords  the  first  instance  of  any  government 
which,  by  saying  treaties  should  be  the  supreme  law  of  the  land, 
made  it  indispensable  that  they  should  be  published  for  the  informa- 
tion of  alL     At  the  same  time  I  admit  that  a  treaty,  when  executed 
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pursuant  to  full  power,  is  valid  and  obligatory,  in  point  of  moral 
obligation,  on  all,  as  well  on  the  legislative,  executive,  and  judicial 
departments,  so  far  as  the  authority  of  either  extends,  which  in  regard 
to  the  last,  must,  in  this  respect,  be  very  limited,  as  on  every  individual 
of  the  nation,  unconnected  officially  with  either ;  because  it  is  a  pro- 
mise in  effect  by  the  whole  nation  to  another  nation,  and  if  not  in 
fact  complied  with,  unless  there  be  valid  reasons  for  non-compliance, 
the  public  faith  is  violated. 

I  have  mentioned  this  great  article  which  concerns  the 
legislative  *  department.     Let  me  now,  by  way  of  further  [  *273  ] 
illustration,  consider  one  which  concerns  the  executive. 

It  is  stipulated  in  one  part  of  this  treaty,  ^^  That  all  prisoners  on 
both  sides  shall  be  set  at  liberty."  I  very  much  doubt  whether  the 
commander-in-chief,  without  orders  from  congress,  then  possessing 
the  supreme  executive  authority  of  the  Union,  could  have  been  justi- 
fied in  releasing  such  prisoners  as  he  had  then  in  custody,  after  the 
ratification.  Certainly  no  inferior  officer,  in  whose  actual  care  they 
were,  could  without  an  order  directly  or  indirectly  from  the  com- 
mander-in-chief; and  yet  I  can  see  no  reason,  if  a  treaty  is  to  be  con- 
sidered as  operating  de  factOj  by  superior  authority,  notwithstanding 
any  impediment  arising  from  laws  then  in  being,  why  the  rigor  of 
the  treaty,  which  in  that  instance  is  said  to  be  uncontrollable,  should 
not  be  so  in  every  other.  If  legislative  authority  is  superseded,  why 
not  executive?     Sorely  the  former  is  not  less  sacred  than  the  latter. 

In  like  manner  as  to  the  judicial.  It  is  stipulated  in  the  sixth  article, 
^  That  there  shall  be  no  future  confiscations  made,  nor  any  prosecu- 
tions commenced  against  any  person  or  persons,  for  or  by  reason  of 
any  part,  which  he  or  they  may  have  taken  in  the  present  war ;  and 
that  no  person  shall,  on  that  account,  sufier  any  future  loss  or  da- 
mage, either  in  his  person,  liberty,  or  property ;  and  that  those  who 
may  be  in  confinement  on  such  charges,  at  the  time  of  the  ratifica- 
tion of  the  treaty  in  America,  shall  be  immediately  set  at  liberty, 
and  the  prosecutions  so  commenced,  be  discontinued."  I  apprehend 
tills  article,  so  far  as  it  respected  the  release  of  prisoners  confined, 
could  only  be  executed  by  an  order  from  the  judges  of  the  court  hav- 
ing judicial  authority  in  the  cases  in  question,  in  consequence  either 
of  an  actual  alteration  in  the  law  by  the  legislature,  in  conformity 
to  the  treaty,  where  that  was  necessary,  or  of  a  particular  pardon  by 
the  executive ;  and  that  if  a  jailor,  merely  because  the  treaty  was 
ratified,  and  he  found  this  article  in  it,  had  set  all  such  prisoners  at 
liberty,  he  would  have  been  guilty  of  an  escape. 

This  reasoning,  in  my  opinion,  derives  considerable  weight  from 
the  practice  in  Great  Britain. 

VOL.  I.  19 
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The  king  of  Great  Britain  certainly  represents  the  sovereignty  of 
the  whole  nation,  as  to  foreign  negotiations,  as  completely  as  the 
congress  of  the  United  States  ever  represented  the  sovereignty  of  the 
Union,  in  that  particular.  His  power  as  to  declaring  war  and  making 
peace,  is  as  nnlimited  as  the  respective  authorities  for  those  purposes 
in  the  United  States.  The  whole  nation  of  Great  Britain  speaks  as 
effectually,  and  as  completely  through  him,  as  all  the  people  of  the 
United  States  can  now  speak  through  congress,  as  to  a 
[  *  274  ]  declaration  of  *  war,  or  through  the  president  and  senate  as 
to  making  peace,  and,  of  course,  as  they  ever  did  through 
congress,  under  the  old  articles  of  confederation,  the  power  certainly 
not  being  lessened.  The  law  of  nations  equally  applies  to  his  treaties 
on  behalf  of  Great  Britain,  as  it  can  apply  to  any  treaty  made  on 
behalf  of  the  United  States.  Yet  I  believe  it  is  an  invariable  practice 
in  that  country,  when  the  king  makes  any  stipulation  of  a  legislative 
nature,  that  it  is  carried  into  effect  by  an  act  of  parliament.  The 
parliament  is  considered  as  bound,  upon  a  prijidple  of  moral  obli* 
gation,  to  preserve  the  public  faith,  pledged  by  the  treaty,  by  passing 
such  laws  as  its  obligation  requires ;  but  until  such  laws  are  passed, 
the  system  of  law  entitled  to  actual  obedience,  remains  de  facto,  as 
before.  I  doubt  not,  if  my  time  had  admitted  of  a  full  search,  and  I 
could  have  had  access  to  the  proper  books  for  information,  that  I 
could  find  many  instances  of  this.  I  will,  however,  mention  one, 
which  I  have  been  able  to  procure  here.  It  is  a  transaction  of  this 
nature,  so  late  as  the  commercial  treaty  between  Great  Britain  and 
France,  in  1786.  The  information  I  derive  is  from  the  Annual  Regis- 
ters of  1786  and  1787,  which  I  suppose,  as  to  this  point,  are  correct. 

One  article  of  the  treaty  was  in  these  words : 

^  The  wines  of  France,  imported  directly  from  France  to  Great 
Britain,  shall  in  no  case  pay  any  higher  duties  than  those  which  the 
wines  of  Portugal  now  pay." 

This  treaty  was  signed  at  Versailles,  the  26th  of  September,  1786. 

On  the  24th  of  January,  1787,  the  king  met  his  parliament,  and 
among  other  things,  informed  the  two  houses,  '<  That  he  had  con- 
cluded a  treaty  of  commerce  with  the  French  king,  and  had  ordered 
a  copy  of  it  to  be  laid  before  them.  He  recommended,  as  the  first 
object  of  their  deliberations,  the  necessary  measures  for  carrying  it 
into  effect ;  and  expressed  his  trust  that  they  would  find  the  provi- 
sions contained  in  it  to  be  calculated  for  the  encouragement  of 
industry,  and  the  extension  of  lawful  commerce  in  both  countries  ;  and 
by  promoting  a  beneficial  intercourse  between  their  respective  inhabit- 
ants, likely  to  give  additional  permanency  to  the  blessings  of  peace." 

On  the  15th  of  February,  the  house  of  commons,  being  in  a  com- 
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mittee  of  the  whole  house,  Mr.  Pitt,  the  principal  minister  of  the 
crown,  moved  the  following  resolution : 

*'  That  the  wines  of  France  be  imported  into  this  country  upon  aa 
low  duties  as  the  present  duties  paid  on  the  importation  of  Portugal 
wines." 

I  have  not  had  time  to  examine  them  all,  but  I  doubt  not  it 
will  be  found,  on  inspection,  that  there  was  not  a  single 
*  provision  in  the  treaty  inconsistent  with  former  parliamen-  [  *  275  ] 
tary  regulations,  but  parliament  acted  upon  it  by  a  new 
law,  calculated  to  give  it  effect 

The  following  quotation,  which  is  a  literal  one,  I  think  is  very 
much  to  the  purpose : 

^  On  the  Monday  following,  the  report  of  the  committee  upon  the 
commercial  treaty  was  brought  up,  and,  on  the  usual  motion  being 
made  that  the  house  do  agree  to  the  same,  notice  was  taken  of  the 
omission  of  the  mention  of  Ireland,  both  in  the  treaty  and  the  tariff; 
and  it  was  asked,  whether  or  no  she  was  understood  to  be  included 
ill  it  ?  To  this  question  Mr.  Pitt  replied,  that  Ireland  was  undoubt* 
edly  entitied  to  all  the  benefits  of  the  treaty ;  but  it  was  entirely  at 
her  own  option,  whether  she  would  choose  to  avail  herself  of  those 
advantages ;  for  it  was  only  to  be  done  by  her  passing  such  laws  aa 
diould  put  the  tariff  on  the  same  footing  in  that  country  as  it  was 
stipulated  should  be  done  in  this.  Had  the  adoption  of  the  treaty  by 
Irdand,  been  a  stipulation  necessary  to  be  performed  before  it  could 
be  finally  concluded  on  in  this  country,  then  this  country  would  have 
been  deprived  of  all  the  benefits  resulting  firom  it  in  the  event  of  Lre* 
land's  refusal" 

Now  it  is  observable,  that  in  speaking  of  this  tari£^  in  the  treaty, 
the  king  of  Great  Britain  does  not  promise  that  the  parliament  shall 
pass  laws  to  such  an  effect ;  but  the  language  is  thus : 

'<  The  two  high  contracting  parties  have  thought  proper  to  settle 
the  duties  on  certain  goods  and  merchandises,  in  order  to  fix  invaria- 
bly the  footing  on  which  the  trade  therein  shall  be  established  be- 
tween the  two  nations.  In  consequence  of  which,  they  have  agreed 
upon  the  following  tariff^  &o.,"  namely, 

In  another  pait,  the  king  of  Great  Britain  says, 

^  His  Britannic  Majesty  reserves  the  ri^t  of  countervailing  by  ad- 
ditional duties  on  the  undermentioned  merchandises,  the  internal 
duties  actually  imposed  upon  the  manufactures,  or  the  import  duties 
which  are  charged  on  the  raw  materials,  namely,  on  all  linens  or  cot* 
tons,  stained  or  painted,  on  beer,  glass-ware,  plate*glass,  and  iron." 

Here  is  no  mention  of  the  parliament,  and  yet  no  man  living  will 
say  that  a  bare  proclamation  of  the  king,  upon  the  groxmd  of  the 
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treaty,  would  be  an  authority  for  the  levying  of  any  duties  whatever ; 
but  it  must  be  done  in  the  constitutional  mode,  by  act  of  parliament, 
which  affords  an  additional  proof,  that  where  any  thing  of  a  legisla- 
tive nature  is  in  contemplation,  it  is  constantly  implied  and  under- 
stood, (without  express  words)  that  it  can  alone  be  effected  by  the 

medium  of  the  legislative  authority. 
[  *  276  ]  *  That  this  practice  I  have  noticed  is  not  an  occasional 
one,  but  has  been  constantly  observed,  I  think  is  highly  pro- 
bable from  this  circumstance ;  that  if  treaties  were  considered  in  that 
country  as  ipso  facto  repealing  all  laws  inconsbtent  with  them,  and 
imposing  new  ones,  they  ought  to  be  bound  up  with  the  statutes  at 
large,  (which  they  have  never  been)  otherwise  the  publication  would 
would  be  at  least  incomplete,  if  not  deceitful 

These  examples  from  Great  Britain  I  consider  of  very  high  author- 
ity, as  they  are  taken  from  a  kingdom  equally  bound  by  the  law  of 
nations  as  we  are ;  posssessing  a  mixed  form  of  government  as  we 
do ;  and,  so  far  as  common  principles  of  legislation  are  concerned^ 
being  the  very  country  from  which  we  derive  the  rudiments  of  our 
legal  ideas. 

But  I  must  admit  that  there  is  also  a  very  high  authority,  and  to 
which  we  naturally  should  be  more  partial,  against  this  construction. 
It  is  the  authority  of  the  congress  of  the  United  States  in  the  year 
1787.  It  IS  an  authority  derived  from  an  unamimous  opinion  of  that 
truly  respectable  body,  conveyed  in  a  circular  letter  from  congress  to 
the  different  States  on  this  very  subject  I  bow  with  proper  deference 
to  that  great  authority.  But  I  should  be  unworthy  of  the  high 
station  I  hold,  if  I  did  not  speak  my  real  sentiments  as  a  judge,  unin- 
fluenced by  any  authority  whatsoever.  It  is  certain  tiiat,  in  this 
particular,  congress  were  not  exercising  a  judicial  power ;  and,  there- 
fore, the  opinion  is  not  conclusive  on  any  court  of  justice.  I  feel, 
however,  some  consolation  in  differing  from  an  opinion  for  which  so 
much  respect  must,  and  ought  to  be  entertained,  by  reflecting  that 
though  this  was  the  unanimous  opinion  of  congress,  it  was  not  the 
unanimous  opinion  of  the  people  of  the  United  States.  So  far  from 
it,  that  I  believe  no  suit  was  ever  maintained  in  any  court  in  the 
United  States,  merely  on  the  footing  of  the  treaty,  when  an  act  of 
the  legislature  stood  in  the  way.  It  was  to  remove  the  obstacle 
arising  from  such  an  opinion,  that  congress  reconmiended  the  repeal 
of  all  acts  inconsistent  with  the  due  execution  of  the  treaty.  And  I 
must  with  due  submission  say,  that  in  my  opinion  without  such  a 
repeal,  no  British  creditor  could  have  maintained  a  suit  in  virtue  of 
the  treaty,  where  any  legislative  impediment  existed,  until  the  present 
constitution  of  the  United  States  was  formed. 
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2<L  The  afticle  in  the  constitution  concerning  treaties  I  have 
always  considered^  and  do  now  consider,  was  in  consequence  of  the 
conflict  of  opinions  I  have  mentioned  on  the  subject  of  the  treaty  in 
question.    It  was  found  in  this  instance,  as  in  many  others,  that 
when  thirteen  different  legislatures  were  necessary  to  act  in  unison  on 
many  occasions,  it  was  in  vain  to  expect  that  they  would  always 
agree  to  act  as  congress  might  think  it  their  duty  to  require. 
Requisitions  formerly  *  were  made  binding  in  point  of  moral  [  *  277  ] 
obligation,  (so  fan  as  the  amoxmt  of  money  was  concerned,  of 
which  congress  was  the  constitutional  judge,)  but  the  right  and  the 
power  being  sepairated,  it  was  found  often  impracticable  to  make 
them  act  in  conjunction.     To  obviate  this  difficulty,  which  every  one 
knows  had  been  the  means  of  greatiy  distressing  the  Union,  and  in- 
juring its  pubHc  credit,  a  power  was  given  to  the  representatives  of 
the  whole  Union  to  raise  taxes  by  their  own  authority  for  the  good 
of  the  whole.     Similar  embarrassments  had  been  found  about  the 
treaty.    This  was  binding  in  moral  obligation,  but  could  not  be  con- 
stitutionally carried  into  effect  (at  least  in  the  opinion  of  many,)  so 
feur  as  acts  of  legislation  then  in  being  constituted  an  impediment, 
but  by  a  repeaL     The  extreme  inconveniences  felt  from  such  a  sys- 
tem dictated  the  remedy  which  the  constitution  has  now  provided, 
^'  that  all  treaties  made,  or  which  shall  be  made  under  the  authoiily 
of  the  United  States,  shall  be  the  supreme  law  of  the  land ;  and  that 
the  judges  in  every  State  shall  be  bound  thereby,  any  thing  in  the 
constitution  or  laws  of  any  State  to  the  contrary  notwithstanding." 
Under  this  constitution  therefore,  so  far  as  a  treaty  constitutionally 
is  binding,  upon  principles  of  moral  obligation,  it  is  also  by  the 
vigor  of  its  own  authority  to  be  executed  in  fact    It  would  not  oth- 
erwise be  the  supreme  law  in  the  new  sense  provided  for,  and  it  was 
so  before  in  a  moral  sense. 

The  provision  extends  to  subsisting  as  well  as  to  future  treaties. 
I  consider,  therefore,  that  when  this  constitution  was  ratified,  the  case 
as  to  the  treaty  in  question  stood  upon  the  same  footing  as  if  every 
act  constituting  an  impediment  to  a  creditor's  recovery  had  been 
expressly  repealed,  and  any  further  act  passed,  which  the  public  obli- 
gation had  before  required,  if  a  repeal  alone  would  not  have  been 
sufficient 

Before  I  go  to  the  consideration  of  the  words  of  the  treaty  itself, 
I  think  it  material  to  say  a  few  words  as  to  the  operation  which  an 
actual  repeal  would  hftve  had. 

I  believe  no  one  will  doubt  that  every  thing  done  under  the  act 
while  in  existence,  so  far  as  private  rights  at  least  were  concernedi 
would  have  been  unaffected  by  the  repeaL    If  a  statute  requires  a 
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-will  of  lands  to  be  executed  in  the  presence  of  two  witnesses,  and  a 
will  is  actually  executed  in  that  manner,  and  the  statute  is  afterwards 
repealed,  and  three  witnesses  are  made  necessary,  the  will  executed 
in  the  presence  of  two  others  when  the  former  statute  was  in  being, 
would  be  undoubtedly  good ;  and  if  I  am  not  mistaken,  a  will  made 
according  to  a  law  in  being  has  been  held  good,  even  though  the 
devisor  died  after  an  alteration  of  it.  Of  this,  however,  I  am  not  sure ; 
but  the  general  position,  I  imagine,  will  not  be  questioned. 
[  •  278  ]  •  Let  us  now  see  the  words  of  the  treaty.  They  are 
these: 

^  It  is  agreed  that  creditors  on  either  side  shall  meet  with  no  law- 
ful impediment  to  the  recovery  of  the  full  value,  in  steiling  money, 
of  all  bond  fide  debts  heretofore  contracted." 

The  meaning  of  this  provision  may  perhaps  be  better  considered 
by  an  analyzation  of  its  parts,  so  far  as  they  concern  the  question 
before  us. 

1.  Creditors.  There  can  be  no  creditor  without  two  correlatives, 
a  debtor  and  a  debt. 

FrimA  facUj  therefore,  if  a  debtor  has  been  discharged,  he  is  not 
the  person  whom  any  other  person  can  sue  as  a  creditor.  This  pro- 
bably may  be  fairly  applied  to  the  present  defendant,  who  as  a  debtor 
was  discharged  by  legal  authority. 

With  regard  to  the  debt,  that  in  the  present  instance  was  not 
extinguished  even  by  the  act  of  the  State,  because  the  right  of  the 
creditor  to  the  money  was  not  taken  away. 

The  debt,  therefore,  remains,  but  not  from  the  same  debtor.  The 
State  may  be  considered  as  substituting  itself  in  some  measure  in  the 
place  of  the  debtor.  The  full  effect  of  that  substitution  I  am  not  now 
to  consider,  nor  would  it  be  proper  for  me  at  present  to  give  an 
opinion  upon  it.  The  question  is  not,  whether  the  creditor  is  enti- 
tled to  his  money,  or  in  what  manner,  but  whether  he  is  entitled  to 
recover  it  against  the  present  defendant. 

2.  No  lawful  impediment 

These  words  must  be  construed  as  relative  to  the  former,  for  the 
whole  clause  must  be  taken  together.  Therefore,  where  there  are  a 
creditor  and  debtor,  there  is  to  be  no  lawful  impediment  to  the  former 
recovering  against  the  latter. 

If  the  present  defendant  be  not  a  debtor  to  the  plaintiff,  how  can 
the  treaty  operate  as  against  him  ? 

The  words  '^  lawful  impediment,"  may  adm^t  of  two  senses. 

One,  **Any  lawful  impediment  whatsoever  arising  from  any  act 
done  to  the  prejudice  of  a  creditor's  right  during  the  war."  I  add  that 
restriction,  <' during  the  war,"  because  the  rules  of  construction  as  to 
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treaties,  must  narrow  the  words  as  to  the  object,  the  war,  the  affairs 
of  which  the  treaty  of  peace  was  intended  to  operate  upon. 

Or,  ''  Any  impediment  arising  firom  any  law  then  in  being,  or 
thereafter  to  be  passed,  to  the  prejudice  of  a  creditor's  right." 

The  latter  I  think,  is  not  an  unnatural  construction,  and  would 
give  the  words  great  operation,  and  I  think  is  to  be  preferred  to  the 
former,  for  the  following  reasons : 

1.  This  would  stipulate  for  what  each  legislature  of  the  Union 
would  rightfully  and  honestiy  do,  relinquish  public  claims 

*  to  debts  existing  before  the  war,  and  which  otherwise  might  [  *  279  ] 
have  stood  upon  a  precarious  footing ;  for  though  peace  alone 
would  do  away  a  common  law  disability  to  sue,  yet  I  apprehend  it 
would  not  ipso  facto  remove  a  disability  expressly  created  by  statute, 
much  less  extinguish  any  public  right  acquired  under  any  act  of  con- 
fiscation. . 

2.  Though  congress  possibly  might,  as  the  price  of  peace,  have 
been  authorized  to  give  up  even  rights  fully  acquired  by  private  per- 
sons during  the  war,  more  especially  if  derived  from  the  laws  of  war 
only  against  the  enemy,  and  in  that  case  the  individual  might  have 
been  entitied  to  compensation  firom  the  public,  for  whose  interests  his 
own  rights  were  sacrificed ;  yet,  nothing  but  the  most  rigorous  neces- 
sity could  justify  such  a  sacrifice ;  such  a  sacrifice  is  not  to  be  pre- 
sumed even  to  have  been  intended  under  the  operation  of  general 
words,  not  making  such  a  construction  unavoidable.  For,  it  is  rea- 
sonable to  infer,  that  in  such  a  case,  special  words  would  have  been 
used  to  obviate  the  least  colorable  doubt 

Thus,  for  example,  if  it  was  stipulated  in  a  treaty  of  peace  between 
two  European  powers,  '<  that  all  ships  taken  during  the  war  should 
be  restored,"  I  imagine  this  would  not  be  construed  to  include  ships 
taken  by  privateers,  and  legally  condemned  during  the  war,  unless  it 
had,  in  fact,  happened  that  no  other  ships  had  been  taken,  and  then  I 
suppose  they  would  be  understood  as  comprehended,  and  their  own 
nation  must  have  indemnified  them. 

3.  K,  according  to  the  practice  in  Oreat  Britain,  in  conformity  to 
the  law  of  nations,  and  upon  the  principles  of  a  mixed  government, 
in  case  any  impediments  had  then  existed,  by  acts  of  parliament  in 
Oreat  Britain,  to  the  recovery  of  American  debts,  such  impediments 
could  only  have  been  removed  by  a  repeal,  we  may  presume  the  Bri- 
tish negotiator  had  reason  to  conclude,  that  the  lawful  impediments 
in  this  country  could  only  be  removed  in  the  same  manner ;  and  if 
so,  may  we  not  fairly  say,  that  the  impediments  in  view  could  be  no 
other  than  stich  as  tiie  legislatures  in  the  respective  countries  could 
do  away  by  a  repeal,  or  might  by  subsequent  laws  enact  ?     K  they 
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wanted  a  further  act  of  legislation,  grounded  not  merely  on  ordinary 
legislative  authority,  but  upon  power  to  destroy  private  rig^rts  ac- 
quired under  legislative  faith,  long  since  pledged  and  relied  on,  very 
special  words  were  proper  to  effect  that  object,  and  neither  in  one 
country  nor  the  other  could  it  have  been  effected  with  the  least  color 
of  justice,  but  by  providing  at  the  same  time  the  fullest  means  of 
indemnification. 

4.  This  construction  derives  great  weight  from  the  recommendatory 
letter  of  congress,  I  before  mentioned ;  for  I  will  venture  to 
{  *  280  ]  say,  had  the  act  they  recommended  been  passed  in  *  the 
State,  in  the  very  words  they  recomLmended,  they  would  not 
have  had  efficacy  enough  to  destroy  those  payments  as  a  bar.  And 
yet,  if  congress  thou^t  such  a  case  ought  to  have  been  ^compr^ 
hended,  I  presume  they  would  have  recommended  a  qiedal  provi- 
sion, clearly  comprehending  such  cases,  and  accompanied -with  afuU 
indemnity. 

I  said  the  words  .of  the  treaty  would  have  great  operation,  without 
giving  them  the  very  rigorous  one  contended  for.  And  that  will  more 
fully  appear  when  we  take  up  the  remaining  words,  namely: 

3.  ^  To  the  recovery  of  the  full  value  in  sterling  money  of  all  bond 
fide  debts  heretofore  contracted.'* 

The  operation,  exclusive  of  these  payments,  would  tiierefore  be 
this: 

« 

1st.  All  creditors  whose  debts  had  not  been  confiscated,  or  wha« 
the  confiscations  were  not  complete,  and  no  payments  had  been  made, 
would  have  a  right  of  recovering  their  debts. 

2d.  Perhaps  all  creditors,  whether  their  debts  were  confiscated  or 
not,  or  whether  confiscations  were  complete  or  not,  excepting  those 
only  from  whom  the  government  had  received  the  money,  would  be 
entitied  to  recover,  because  undoubtedly  the  respective  legislatures 
were  competent  to  restore  all  these. 

3d.  Another  object  of  no  small  importance,  was  to  secure  the  pay- 
ment of  all  these  debts  in  sterling  money,  so  that  the  creditors  might 
not  suffer  by  paper  currency,  either  then  in  existence,  or  that  might 
be  thereafter  emitted 

When  these  general  words,  therefore,  can  comprehend  so  many 
cases,  all  reasonable  objects  of  the  article,  I  cannot  think  I  am  com- 
pelled as  a  judge,  and  tiierefore  I  ought  not  to  do  so,  to  say  that  the 
general  words  of  this  article  shall  extinguish  private  as  well  as  public 
rights. 

I  hold  public  faith  so  sacred,  when  once  pledged  either  to  citizens 
or  to  foreigners,  that  a  violation  of  that  faith  is  never  to  be  inferred 
as  even  in  contemplation,  but  when  it  is  impossible  to  give  any  other 
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reasonable  constmction  to  a  public  act  I  do  not  clearly  see  that  it 
was  intended  in  the  present  instance.  I  cannot  therefore  bring  my- 
self to  say,  that  the  present  defendant  having  once  lawfully  paid  the 
money,  shall  pay  it  over  again.  K  the  matter  be  only  doubtful,  I 
think  the  doubt  should  incline  in  favor  of  an  innocent  individual,  and 
not  against  him.  I  should  hope  that  the  present  plaintiff  will  still  re- 
ceive his  money,  as  his  right  to  the  money  certainly  has  not  been 
devested,  but  I  think  for  all  the  reasons  I  have  given,  he  is  not  enti- 
tled to  recover  it  from  the  present  defendant. 

My  opinion,  therefore,  on  the  whole  of  this  case  is,  that  judgment 
ought  to  be  given  for  the  defendant  upon  the  second  plea ;  upon  the 
third,  fourth,  and  fifth  for  the  plaintifH 

•Wilson,  J.  I  shall  be  concise  in  delivering  my  opinion,  [  *  281  ] 
as  it  depends  on  a  few  plain  principles. 

If  Virginia  had  a  power  to  pass  the  law  of  October,  1777,  she  must 
be  equally  empowered  to  pass  a  similiar  law  in  any  future  war ;  for, 
the  powers  of  congress  were,  in  fact,  abridged  by  the  articles  of  con- 
federation; and  in  relation  to  the  present  constitution,  she  still  retains 
her  sovereignty  and  independence  as  a  State,  except  in  the  instances 
of  express  delegation  to  the  federal  government. 

There  are  two  points  involved  in  the  discussion  of  this  power  of 
confiscation.  The  first  arising  firom  the  rule  prescribed  by  the  law 
of  nations ;  and  the  second  arising  firom  the  construction  of  the 
treaty  of  peace. 

When  the  United  States  declared  their  independence,  they  were 
bound  to  receive  the  law  of  nations  in  its  modem  state  of  purity 
and  refinement.  By  every  nation,  whatever  is  its  form  of  govern- 
ment, the  confiscation  of  debts  has  long  been  considered  disreputa- 
ble ;  and,  we  know,  that  not  a  single  confiscation  of  that  kind  stained 
the  code  of  any  of  the  European  powers,  who  were  engaged  in  the 
war  which  our  revolution  produced.  Nor  did  any  authority  for  the 
confiscation  of  debts  proceed  firom  congress,  that  body  which  clearly 
possessed  the  right  of  confiscation,  as  an  incident  of  the  powers  of 
war  and  peace,  and,  therefore,  in  no  instance  can  the  act  of  confisca- 
tion be  considered  as  an  act  of  the  nation. 

But  even  if  Virginia  had  the  power  to  confiscate,  the  treaty  annuls 
the  confiscation.  The  fourth  article  is  well  expressed  to  meet  the 
very  case  ;  it  is  not  confined  to  debts  existing  at  the  time  of  making 
the  treaty;  but  is  extended  to  debts  heretofore  contracted.  It  is 
impossible  by  any  glossary  or  argument,  to  make  the  words  more 
perspicuous,  more  conclusive,  than  by  a  bare  recital.  Independent, 
therefore,  of  the  constitution  of  the  United  States,  which  authori- 


M6         SUPREME  COURT  OF  THE  UNITED  STATES. 

Ware  v.  Hjlton.    S  D. 

tatively  inculcates  the  obligation  of  contracts,  the  treaty  is  sufficient 
to  remove  every  impediment  founded  on  the  law  of  Virginia.  The 
State  made  the  law ;  the  State  was  a  party  to  the  making  of  the 
treaty ;  a  law  does  nothing  more  than  express  the  will  of  a  nation ; 
and  a  treaty  does  the  same. 

•  Under  this  general  view  of  the  subject,  I  think  the  judgment  of 
the  circuit  court  ought  to  be  reversed. 

Gushing,  J.  My  state  of  this  case  will,  agreeably  to  my  view  of 
it,  be  short  I  shall  not  question  the  right  of  a  State  to  confiscate 
debts.  Here  is  an  act  of  the  assembly  of  Virginia,  passed  in  1777, 
respecting  debts;  which  contemplating  to  prevent  the  enemy  deriving 
strength  by  the  receipt  of  them  during  the  war,  provides,  that  if  any 
British  debtor  will  pay  his  debt  into  the  loan  office,  obtain 
[  *  282  ]  a  certificate  and  *  receipt  as  directed,  he  shall  be  discharged 
firom  so  much  of  the  debt.  But  an  intent  is  expressed  in 
the  act  not  to  confiscate,  unless  Great  Britain  should  set  the  exam- 
ple. This  act,  it  is  said,  works  a  discharge  and  a  bar  to  the  pay». 
If  such  payment  is  to  be  considered  as  a  discharge,  or  a  bar,  so  long 
as  the  act  had  force,  the  question  occurs: — Was  there  a  power,  by 
the  treaty,  supposing  it  contained  proper  words,  entirely  to  remove 
this  law,  and  this  bar,  out  of  the  creditor's  v^ray  ? 

This  power  seems  not  to  have  been  contended  against  by  the 
defendant's  counseL  And,  indeed,  it  cannot  be  denied ;  the  treaty 
having  been  sanctioned,  in  all  its  parts,  by  the  constitution  oi  the 
United  States,  as  the  supreme  law  of  the  land. 

Then  arises  the  great  question,  upon  the  import  of  the  fourth  article 
of  the  treaty.  And  to  me,  the  plain  and  obvious  meaning  of  it  goes 
to  nullify,  ab  imtiOj  all  laws,  or  the  impedimenta  of  any  law,  as  far 
as  they  might  have  been  designed  to  impair,  or  impede,  the  creditor's 
right,  or  remedy,  against  his  original  debtor.  ^  Creditors  on  either 
side  shall  meet  with  no  lawftd  impediment  to  the  recovery  of  the  full 
value  in  sterling  money,  of  all  bond  fide  debts  heretofore  contracted" 

The  artide  speaking  of  creditors,  and  band  fide  debts  heretofore 
contracted,  plainly  contemplates  debts,  as  originally  contracted,  and 
creditors  and  original  debtors ;  removing  out  of  the  way  all  legal 
impediments ;  so  that  a  recovery  might  be  had,  as  if  no  such  laws 
had  particularly  interposed.  The  words,  ^  recovery  of  the  full  value 
in  sterling  money,"  if  they  have  force  or  meaning,  must  annihilate 
all  tender  laws  making  any  thing  a  tender  but  sterling  money ;  and 
the  other  words,  or  at  least  the  whole  taken  together,  must,  in  like 
manner,  remove  all  other  impediments  of  law,  aimed  at  the  recovery 
of  those  debts. 


FEBRtTABT  TERM,  1796.  227 

Ware  v.  Hykoii.    8  D. 

What  has  some  force  to  confinn  this  constniction,  is  the  sense  of 
all  Europe,  that  such  debts  could  not  be  touched  by  States  without 
a  breach  of  public  fcdth.  And  for  that,  and  other  reasons,  no  doubt, 
this  provision  Vtras  insisted  upon,  in  full  latitude,  by  the  British  nego- 
tiators. If  the  sense  of  the  article  be  as  stated,  it  obviates  at  once 
all  the  ingenious,  metaphysical  reasoning  and  refinement  upon  the 
-words  debt,  discharge,  extinguishment,  and  affords  an  answer  to  the 
decision  made  in  the  time  of  the  interregnum  —  that  payment  to 
sequestrators  was  payment  to  the  creditor. 

A  State  may  make  what  rules  it  pleases ;  and  those  rules  must 
necessarily  have  place  within  itself. 

But  here  is  a  treaty,  the  supreme  law,  which  overrules  all  State 
laws  upon  the  subject,  to  all  intents  and  purposes ;  and  that  makes 
the  difference.  Diverse  objections  are  made  to  this  construe^ 
tion.  That  it  is  an  odious  one,  and  as  such  ought  to  *be  [  *283  ] 
avoided.  That  treaties  regard  the  existing  state  of  things. 
That  it  would  carry  an  imputation  upon  public  faith.  That  it  is 
founded  on  the  power  of  eminent  domain,  which  ought  not  to  be 
exercised  but  upon  the  most  urgent  occasions.  That  the  negotiators 
themselves  did  not  think  they  had  power  to  repeal  laws  of  con* 
fiscation ;  because  they,  by  the  fifth  article,  only  agreed  that  congress 
should  recommend  a  repeal  to  the  States. 

As  to  the  rule  respecting  odious  constructions,  that  takes  place 
where  the  meaning  is  doubtful,  not  where  it  is  clear,  as  I  think  it  is 
in  this  case.  But  it  can  hardly  be  considered  as  an  odious  thing  to  en* 
force  the  payment  of  an  honest  debt,  according  to  the  true  intent  and 
meaning  of  the  parties  contracting,  especially  if,  as  in  this  case,  the 
State  having  received  the  money,  is  bound  in  justice  and  honor  to 
indemnify  the  debtor  for  what  it  in  fact  received.  In  whatever  other 
lights  this  act  of  assembly  may  be  reviewed,  I  consider  it  in  one,  as 
containing  a  strong  implied  engagement  on  the  part  of  the  State,  to 
indemnify  every  one  who  should  pay  money  under  it,  pursuant  to 
the  invitation  it  held  out. 

Having  never  confiscated  the  debt,  the  State  must,  in  the  nature 
and  reason  of  things,  consider  itself  as  answerable  to  the  value. 
And  this  seems  to  be  the  full  sense  of  the  legislators  upon  this  sub* 
ject,  in  a  subsequent  act  of  assembly ;  but  the  treaty  holds  the  ori- 
ginal debtor  answerable  to  his  creditor,  as  I  understand  the  matter. 
The  State,  therefore,  must  be  responsible  to  the  debtor. 

These  considerations  will,  in  effect,  exclude  the  idea  of  the  power 
of  eminent  domain ;  and  if  they  did  not,  yet  there  was  sufficient 
authority  to  exercise  it,  and  the  greatest  occasion  that  perhaps  could 
ever  happen.  The  same  considerations  will  also  take  away  all 
ground  of  imputation  upon  public  faith. 
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Again,  the  treaty  regarded  the  existing  state  of  things,  by  remov- 
ing the  laws  then  existing,  which  intended  to  defeat  the  creditor  of 
his  usual  remedy  at  law. 

As  to  the  observations  upon  the  recommendatory  provision  of  the 
fifth  article,  I  do  not  see  that  we  can  collect  the  private  opinion  of 
the  negotiators,  respecting  their  powers,  by  what  they  did  not  do ; 
and  if  we  could,  this  court  is  not  bound  by  their  opinion,  unless  the 
reasons  on  which  it  was  founded,  being  known,  were  convincing.  It 
would  be  hard  upon  them,  to  suppose  they  gave  up  all  that  they 
might  think  they  strictiy  had  a  right  to  give  up.  We  may  allow 
somewhat  to  skill,  policy,  and  fidelity. 

With  respect  to  confiscations  of  real  and  personal  estates,  which 
had  been  completed,  the  estates  sold,  and,  perhaps,  passed  through 
the  hands  of  a  number  of  purchasers,  and  improvements  made  up- 
on real  estates,  by  the  then  possessors;  they  knew,  that  to  give 
them  up  absolutely,  must  create  much  confusion  in  this 
[  •  284  ]  •  country.  Avoiding  that,  (whether  firom  an  apprehension 
of  want  of  power  does  not  appear  firom  the  instrument,) 
they  were  led  only  to  agree,  that  congress  should  recommend  a  resti- 
tution, or  composition. 

The  fourth  article,  which  is  particularly  and  solely  employed  about 
debts,  makes  provision,  according  to  the  doctrine  then  held  sacred  by 
aU  the  sovereigns  of  Europe. 

Although  our  negotiator  did  not  gain  an  exemption  for  individuals, 
from  bond  fide  debts,  contracted  in  time  of  peace,  yet  they  gained 
much  for  this  country,  as  rights  of  fishery,  large  boundaries,  a  settied 
peace,  and  absolute  independence,  with  their  concomitant  and  con- 
sequent advantages.  All  which,  it  might  not  have  been  prudent  for 
them  to  risk,  by  obstinately  insisting  on  such  exemption,  either  in 
whole  or  in  part,  contrary  to  the  humane  and  meliorated  policy  of 
the  civilized  world,  in  this  particular. 

The  fifth  article,  it  is  conceived,  cannot  affect  or  alter  the  construc- 
tion of  the  fourth  article.  For,  first,  it  is  against  reason,  that  a 
special  provision  made  respecting  debts  by  name,  should  be  taken 
away  immediately  after,  in  the  next  article,  by  general  words,  or 
words  of  implication,  which  words  too,  have,  otherwise,  ample  mat- 
ter to  operate  upon.  Second.  No  i^iplication  firom  the  fifth  article 
can  touch  the  present  case,  because  that  speaks  only  of  actual  con- 
fiscations, and  here  was  no  confiscation.  K  we  believe  the  Vir- 
ginia legislators,  they  say,  "  We  do  not  confiscate — we  will  not 
confiscate  debts,  unless  Oreat  Britain  sets  the  example,"  which  it  is 
not  pretended  she  ever  did. 

The  provision,  that  <<  creditors  shall  meet  with  no  lawful  impedi- 
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ment,"  &;c.,  is  as  absolute,  onconditional,  and  peremptory,  as  words 
can  well  express,  and  made  not  to  depend  on  the  will  and  pleasure, 
or  the  optional  conduct  of  any  body  of  men  whatever. 

To  effect  the  object  intended,  there  is  no  want  of  proper  and  strong 
language ;  there  is  no  want  of  power,  the  treaty  being  sanctioned  ac 
the  supreme  law,  by  the  constitution  of  the  United  States,  which 
nobody  pretends  to  deny  to  be  paramount  and  controlling  to  all  state 
laws,  and  even  state  constitutions,  wheresoever  they  interfere  or  dis- 
agree* 

The  treaty,  then,  as  to  the  point  in  question,  is  of  equal  force  with 
the  constitution  itself;  and  certainly  with  any  law  whatsoever.  And 
the  words,  *^  shall  meet  with  no  lawful  impediment,"  &c.,  are  as 
strong  as  the  wit  of  man  could  devise,  to  avoid  ail  effects  of  seques* 
tration,  confiscation,  or  any  other  obstacle  thrown  in  the  way,  by  any 
law  particularly  pointed  against  the  recovery  of  such  debts. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  circuit  court 
ought  to  be  reversed. 

Jttdgntent  reversed* 

8  D.  425,  8  C.  110;  14  P.  858. 


Geyer  et  oL  V.  Michel  et  oL  and  the  Ship  Den  Onzekeren. 

8  D.  S85. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of  South 
Carolina,  in  an  admiralty  cause.  The  court  having  ordered  the  de- 
cree of  the  circuit  court  to  be  aflirmed  without  assigning  any  reasons, 
and  the  case  having  turned  on  a  question  of  fact,  a  detail  of  the  evi- 
dence is  omitted.  The  decision  appears  to  have  been  made  upon 
the  ground  stated  in  Moodie  v.  The  Ship  Phcebe  Anne,  3.  D.  319. 
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[  •  297  ]  AUGUST  TERM,  1796. 

The  United  States  v.  La  Vengeance. 

3  D.  297. 

An  infonnation  in  the  diitiict  eonrt  to  enforce  the  fotfeitnre  of  a  Tetsel  for  exporting  ami 
and  ammnnition  contrary  to  the  act  of  May  22, 1794,  (1  IT.  S.  Stat  at  Laiige,  369,)  is  a 
civil  cause  of  admiralty  and  maritime  jurisdiction,  and  not  to  be  tried  by  a  jury. 

Error  to  the  circuit  court  for  the  district  of  New  York.  The  dis- 
trict attorney  filed  an  ex  officio  information  in  the  district  court 
against  the  French  privateer  La  Vengeance,  alleging  that  certain 
arms  and  ammunition  were  exported  in  that  schooner,  contrary  to 
the  act  of  May  22, 1794,  (1  U.  S.  Stat,  at  Large,  369.)  The  owner 
of  the  schooner  filed  a  claim  and  answer,  denying  the  exportation  of 
arms,  and  as  to  the  gunpowder,  alleging  it  to  have  been  part  of  the 
supplies  of  the  Semillante,  a  firigate  belonging  to  the  republic 
of  France,  and  to  have  been  taken  firom  the  fiigate,  and  put  on 
board  the  schooner,  by  order  of  the  proper  officer  of  the  republic. 
The  district  judge  decreed  a  forfeiture,  but  on  appeal  this  decree  was 
reversed  by  the  circuit  court,  sitting  without  a  jury. 

The  only  questions  made  by  the  attorney-general  on  this  writ  of 
error  were,  whether  this  was  a  civil  cause,  and  a  cause  of  admiralty 

and  maritime  jurisdiction. 
[  •  301  ]       •  The  chief  justice  informed  the  opposite  counsel,  (Dm 

Ponceau^)  that  as  the  court  did  not  feel  any  reason  to  change 
the  opinion,  which  they  had  formed  upon  opening  the  cause,  fhey 
would  dispense  with  any  further  argument;  and  on  the  11th  of 
August,  he  pronounced  the  following  judgment 

By  the  Court.  We  are  perfectly  satisfied  upon  the  two  points 
that  have  been  agitated  in  this  cause.  In  the  first  place,  we  think, 
that  it  is  a  cause  of  admiralty  and  maritime  jurisdiction.  The 
exportation  of  arms  and  ammunition  is,  simply,  the  offence ;  and 
exportation  is  entirely  a  water  transaction.  It  appears,  indeed,  on 
the  face  of  the  libel,  to  have  commenced  at  Sandy  Hook ;  which, 
certainly,  must  have  been  upon  the  water.  In  the  next  place,  we 
are  unanimously  of  opinion,  that  it  is  a  civU  cause :  it  is  a  process 
of  the  nature  of  a  libel  in  rem;  and  does  not,  in  any  degree,  touch 
the  person  of  the  offender. 

In  this  view  of  the  subject,  it  follows,  of  course,  that  no  jury  was 
necessary,  as  it  was  a  civil  cause ;  and  that  the  appeal  to  the  circuit 
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court  was  regular,  as  it  was  a  cause  of  admiralty  and  maritime  juris- 
diction.    Therefore, 

Let  the  decree  of  the  circuit  court  be  affirmed,  with  costs. 

But  on  opening  the  court  the  next  day,  the  chief  justice  directed 
the  words  "with  costs"  to  be  struck  out  of  the  entry,  as  there 
appeared  to  have  been  some  cause  for  the  prosecution.  He  observed, 
however,  that  in  doing  this,  the  court  did  not  mean  to  be  understood, 
as  at  all  deciding  the  question,  whether,  in  any  case,  they  could 
award  costs  against  the  United  States ;  but  left  it  entirely  open  for 
future  discussion. 

2  C.  406,  443;  7  C.  112;  1  W.  9;  8  W.  891;  9  W.  431;  7  F.  324;  5  H.  441 ;  6  H.  344. 


•  Cotton,  Plaintiff  in  Error,  v.  Wallace.       [  •  302  ] 

3  D.  802. 

When  a  judgment  or  decree  is  affirmed  on  a  wnt  of  error,  there  can  be  no  allowance  of 

damages,  except  for  delay. 
Eight  per  cent,  per  annam  allowed. 

• 

Error  to  the  circuit  court  for  the  district  of  Georgia.  The  decree 
of  the  circuit  court  in  favor  of  the  libellant  having  been  affirmed,  a 
question  arose  concerning  a  claim  for  damages  on  affirmance.  It 
appeared,  that  the  libel  prayed  for  restitution  of  the  brig  Everton  and 
her  cargo,  ^'  and  all  the  damages  and  costs  that  have  arisen  by  occa- 
sion of  the  premises."  The  brig  and  cargo  had  been  sold.  Restitu- 
tion was  decreed  by  the  circuit  court,  but  no  decree  for  damages  was 
made  either  by  the  district  or  circuit  court. 

After  the  decree  of  the  circuit  court  had  been  affirmed,  the  libel- 
lant applied  to  that  court  to  have  damages  assessed.  The  judges 
differed  as  to  the  propriety  of  so  doing,  and  thereupon  Reed,  for  the 
libellants,  applied  to  this  court,  and  offered  evidence  of  the  amount 
of  the  damages. 

Paterson,  J.  Do  you  mean  to  go  out  of  the  record  to  prove  your 
damages;  or  is  your  estimate  of  damages  founded  upon  what 
appears  on  the  record  itself? 

Reed.  The  record  does  not  show  the  extent  of  our  damages, 
though  the  decree  will  entitle  us  to  recover  the  ftdl  amount     We 
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wish,   therefore,   by  matter  dehors   the  record   to  ascertain  lliat 
amount 

[  *  304  ]  *  Iredell,  J.  This  case  is  distinguishable  from  the  case 
of  Penhallow  v.  Doane,  3  D.  54,  for  there  the  damages 
were  decreased,  to  the  benefit  of  the  plaintiff  in  error.  In  the  case 
of  Talbot  V.  Janson,  however,  it  appears  from  the  decree,  that 
increased  damages  were  allowed  to  the  defendant  in  error.  3  D. 
133. 

Chase,  J.  In  the  case  of  Talbot  v.  Janson,  did  the  court  go  back 
beyond  the  decree  of  the  circuit  court,  to  increase  the  damages ;  or 
was  the  increase  allowed  merely  for  the  delay  in  executing  that 
decree? 

Paterson,  J.  In  every  case  in  which  there  has  been  adjudged 
either  a  decrease  or  an  increase  of  damages,  the  facts  that  regulated 
the  decision  of  the  court  arose  and  appeared  upon  the  record.  I 
have  always,  however,  entertained,  and  still  entertain  great  doubts, 
whether  a  writ  of  error  is  the  proper  remedy  to  remove  an  admuralty 
cause. 

On  this  remark,  the  other  counsel  employed  {Lewis  and  K  Tilgh^ 
many  for  the  plaintiff  in  error,  and  h^ersoU^  ioi  the  defendant  in 
error)  left  the  general  question  of  damages  to  the  court  on  the  argu- 
ment already  stated,  and  entered  into  a  discussion  upon  the  regu- 
larity of  the  process  by  which  the  cause  had  been  removed.  See 
pasty  Wiscart  et  aL  v.  Dauchy,  3  D.  321 ;  Jennings  et  aL  v.  The  Brig 
Perseverance,  3  D.  336. 

After  advisement,  the  chief  justice  delivered  the  opinion  of  the 
court,  that  where  a  judgment  or  decree  was  affirmed  on  a  writ  of 
error,  there  could  be  no  allowance  of  damages,  but  for  the  delay ; 
and  thereupon  the  following  order  was  made  in  this  cause : 

Bt  the  Court.  It  is  ordered,  that  the  defendant  in  error  recover, 
as  damages,  against  the  plaintiff  in  error,  the  sum  of  $3,515.11,  being 
the  interest  on  $34,841.55,  the  amount  of  the  sales  of  the  brig  Ever- 
ton  and  her  cargo,  from  the  5th  of  May,  1795,  the  date  of  the  decree 
of  the  circuit  court  in  the  said  cause,  being  one  year,  three  months, 
and  four  days,  at  the  rate  of  eight  per  cent,  per  annum :  and,  also, 
that  the  said  plaintiff  in  error  do  pay  the  costs  accrued  in  this  cause 
since  the  last  term.  And  a  special  mandate  is  awarded  to  carry  this 
order  into  execution. 


AUGUST  TERM,  1796.  233 

Hanter  v.  Fairfax's  Devisee.    3  D. 


•  Hunter  v.  Fairfax's  Devisee.  [  *  306  ] 

3  D.  305. 

The  death  of  the  onlj  connsel  of  a  party,  so  recently  before  the  term,  that  snffideot  time  to 
employ  other  connsel  and  have  the  case  prepared  for  aiig^oment  had  not  elapsed  when  the 
term  began,  is  cause  for  continuing  a  case  of  magnitude  and  difficulty. 

The  plaintiff  in  error  applied  for  a  continuance  upon  the  ground 
that  his  counsel  had  died  on  the  18th,  and  he  learned  his  death  on 
the  25th  of  July.     The  motion  was  opposed.    But, 

Bt  the  Court.  In  all  questions  of  this  nature,  we  must  be 
governed  by  a  sound  discretion;  in  order  to  prevent,  on  the  one 
hand,  an  imnecessary  procrastination,  and,  on  the  other  hand,  to 
avoid  an  injurious  precipitation  of  trials.  In  the  present  instance, 
we  think  there  is  a  sufficient  foundation  laid  before  us,  to  justify  our 
granting  a  continuance  until  the  next  term.  K  the  cause  were  now 
to  be  taken  up,  it  must  be  heard  and  decided  ex  parte.  It  is  true, 
that  counsel  might  even  at  this  time  be  employed,  so  as  to  admit, 
perhaps,  of  an  argument  before  the  court  rises ;  but  it  is  reasonable, 
that  in  a  cause  of  such  magnitude,^  the  counsel  should  have 
an  •  opportunity  to  investigate  the  principles,  and  to  con-  [  *  306  ] 
sider  the  authorities  connected  with  it,  out  of  term,  and 
unencumbered  by  the  pressure  of  the  current  business  of  the  court 

Let  the  came  be  continued. 


1  The  attorney-general  stated  the  point  in  controversy  to  arise  on  these  &ctB :  Lord 
Fairfax  was  a  citizen  of  Virginia,  and  died  in  the  year  1780 ;  having  made  a  will  by 
which  he  devised  certain  lands  in  that  State  to  the  defendant  in  error,  who  then  was, 
and  ever  has  been,  a  British  subject,  resident  in  Great  Britain.  The  question  is, 
whether  being  thus  an  alien,  the  defendant  in  error  can  take  and  hold  the  lands  by 
devise  ?  And,  it  will  be  contended,  that  his  title  is  completely  protected  by  the  treaty 
of  peace  concluded  between  the  United  States  and  Great  Britain  in  the  year  1783. 

Chase,  J.  I  recollect,  that  in  Harrison's  case,  a  decision  in  fiivor  of  such  a  devisee's 
tide  was  given  by  a  court  in  Maryland.  It  is  a  matter,  however,  of  great  moment ; 
and  ought  to  be  deliberately  and  finally  settled. 
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[  *  306  ]  'ArCAMBBL  1^.  WiSBBCAN. 

3  D.  908. 
Coiuuel  fees  not  allowed  as  part  of  Ae  damages. 

The  decree  of  the  circuit  conrt  for  the  district  of  Rhode  Island, 
was  affirmed  in  this  cause  without  argument,  the  principal  question 
which  it  involved  having  been  just  decided  upon  the  discussion  of 
another  writ  of  error.  It  appeared,  however,  by  an  estimate  of  the 
damages  on  which  the  decree  was  founded,  and  which  was  annexed 
to  the  record,  that  a  charge  of  $1,600  for  counsel's  fees  in  the  court 
below  had  been  allowed ;  to  which  Coxe  objected ;  and  Lif^ersoU  con-  ^ 
tended  that  it  might  fairly  be  included  under  the  idea  of  damages. 
But, 

Bt  the  Court.  We  do  not  think  that  this  charge  ought  to  be 
allowed*  The  general  practice  of  the  United  States  is  in  opposition 
to  it ;  and  even  if  that  practice  were  not  strictly  correct  in  principle, 
it  is  entitled  to  the  respect  of  the  court,  till  it  Is  changed  or  modified 
by  statute. 

There  are  several  ways  in  which  the  charge  may  be  expunged : 
but  we  recommend,  as,  perhaps,  the  easiest  way,  that  the  counsel  for 
the  defendant  in  error  should  enter  a  remittitur  for  the  amount. 

A  remittitur  was  accordingly  entered. 

3  D.  336. 


[  •SO?  ]  •  MooDiE  r.  The  Ship  Alfred. 

S  D.  307i 

It  is  not  a  violation  of  the  nentralitj  laws  of  the  United  States  to  sell  to  a  foreigner  a  Tea- 
sel  boilt  in  this  conntry,  though  suited  to  be  a  privateer,  and  having, some  equipments 
calculated  for  war,  but  frequently  used  by  merchant  ships. 

The  allegation  in  this  case,  as  supported  by  the  evidence  was,  that 
the  privateer,  which  took  the  British  prize  in  question,  had  been  built 
in  New  York,  with  the  express  view  of  being  employed  as  a  privateer, 
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in  case  the  then  existing  controversy  between  Great  Britain  and  the 
United  States  shonld  terminate  in  war ;  that  some  of  her  eqoipments 
were  calculated  for  war,  though  they  were  also  frequently  used  by 
merchant  ships;  that  the  privateer  was  sent  to  Charleston,  where  she 
was  sold  to  a  French  citizen ;  that  she  was  carried  by  him  to  a  French 
island,  where  she  was  completely  armed  and  equipped,  and  furnished 
with  a  commission ;  and  that  she  afterwards  sailed  on  a  cruise,  during 
which  the  prize  was  taken  and  sent  into  Charleston. 

Reed^  for  the  plaintiff  in  error,  contended  that  this  was  an  original 
construction  or  outfit  of  a  vessel  for  the  purpose  of  war ;  and  that 
if  it  was  tolerated  as  legal,  it  would  be  easy  by  collusion  to  subvert 
the  neutrality  of  the  United  States,  and  involve  the  country  in  a  war* 

The  Court,  however,  without  hearing  the  opposite  counsel,  directed 
the  decree  to  be  affirmed. 


Olney  v.  Ari^old.  [  *  308  ] 

3  D.  SOS. 

Tho  superior  ooart  of  Rhode  Island  is  the  highest  court  of  law  of  that  State  within  the 
meaning  of  the  25th  section  of  the  Jndiciary  Act    1  U.  S.  Stat  at  Large,  85. 

A  plea,  bj  a  collector  of  customs,  that  the  bond  of  an  importer  was  dae  and  nnpaid  on  the 
5th  of  November,  shows  cause  for  rejecting  a  bond  tendered  on  the  7th  of  November,  and 
is  good  on  special  demnrrer. 

This  was  a  writ  of  error  on  a  judgment  given  in  the  superior  court  of 
judicature,  court  of  assize  and  jail  delivery,  (or  the  county  of  Provi- 
dence, in  the  State  of  Rhode  Island ;  and  the  case  appearing  on  the 
record,  was  as  follows :  Olney,  the  plaintiiT  in  error,  was  the  col- 
lector of  imposts  for  Rhode  Island ;  Arnold,  the  defendant  in  error, 
was  owner  of  the  ship  Neptune;  and  a  citizen  of  the  name  of 
Dexter,  as  the  declaration  alleged,  was  owner  of  the  cargo  of  the 
ship ;  which  arrived  from  Surinam,  at  Providence,  about  4  o'clocki 
P.  M.,  on  the  6th  of  November,  1792.  On  that  day  the  parties 
applied  for  a  permit  to  land  the  cargo,  and  offered  bonds  to  pay  the 
duties ;  but  the  collector  refused,  or  neglected  to  accept  the  bonds 
and  grant  the  permit.  On  the  7th  of  November,  a  second  applica- 
tion was  made  for  a  permit,  and  bonds,  actually  executed,  were 
tendered  for  the  payment  of  the  duties ;  but  the  collector  again  per- 
emptorily refused  to  accept  the  bonds  or  grant  the  permit ;  in  conse- 
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qaence  of  which  the  vessel,  with  the  cargo  on  board,  remained  at  a 
heavy  expense  firom  the  6th  to  the  13th  of  November ;  and  Arnold 
laid  his  damages  at  200^ 

Olney,  the  defendant  in  the  court  below,  pleaded  that  by  the  4l8t 
section  of  the  act  of  congress,  passed  on  the  4th  of  Angnst, 
[  •  309  ]  •1790,  (1  U.  S.  Stat  at  Large,  168,)  « to  provide  more  effect- 
ually for  the  collection  of  the  duties,  &c''  it  is  declared, 
^that  all  duties  on  goods,  wares,  and  merchandise  imported,  shall  be 
paid,  or  secured  to  be  paid,  before  a  permit  shall  be  granted  for  land- 
ing the  same;"  and  that  '^no  person  whose  bond  for  the  payment  of 
duties  is  due  and  unsatisfied,  shall  be  allowed  a  future  credit  for 
duties,  until  such  bond  shall  be  fully  paid  or  discharged;"  that  on 
the  17th  of  January,  1792,  Arnold  being  indebted  for  duties,  gave  a 
bond  for  the  amount,  payable  on  the  17th  of  May  ensuing ;  that  on 
the  5th  of  November,  1792,  the  term  for  payment  of  the  bond  was 
elapsed,  but  the  same  then  remained  unpaid  and  undischarged ;  that 
Arnold  was  the  real  owner  of  the  cargo,  but  had  fraudulently  trans- 
ferred it  to  Dexter,  in  order  to  obtain  a  credit  at  the  custom-house ; 
that,  though  Dexter  had  tendered  a  bond  on  the  7th  of  November, 
it  was  rejected  by  virtue  of  the  recited  act  of  congress ;  and  that  a 
permit  had  been  refused  until  the  duties  of  the  cargo  were  paid,  or 
Arnold's  old  bond  was  discharged. 

To  this  plea  the  plaintiff  below  demurred,  and  assigned  the  follow- 
ing causes  of  demurrer :  1st.  Because  the  matters  contained  in  the 
plea  might  be  given  in  evidence,  if  at  all  under  the  general  issue ; 
and  they  amount  to  no  more  than  the  general  issue.  2d.  Because 
the  plea  states  the  property  of  the  cargo  to  be  in  Arnold,  and  does 
not  traverse  the  property  of  Dexter  therein.  3d.  Because  it  does  not 
appear  that  the  old  bond  given  by  Arnold  was  imsatisfied  after  the 
5th  of  November,  1792.  4th.  Because  the  bond  given  by  Arnold  was 
for  his  own  proper  debt,  and  the  bond  tendered  by  Dexter  was  for  his 
own  proper  debt :  and  5th,  because  the  plea  is  inconsistent,  uncer- 
tain, not  issuable,  and  wants  form. 

The  defendant  joined  in  demurrer,  and  thereupon  the  court  of 
common  pleas,  for  the  county  of  Providence,  decided  that  the  plea 
was  a  sufficient  bar  to  the  action,  and  in  December,  1792,  gave  judg- 
ment for  the  defendant  accordingly.  From  this  judgment  the  plain- 
tiff appealed  to  the  superior  court  of  judicature,  where  it  was  adjudged, 
in  December,  1794,  that  the  plea  in  bar  was  not  sufficient ;  and  the 
cause  was  remitted  to  the  county  court  for  trial  On  the  trial,  the 
jury  gave  a  verdict  for  the  plaintiff,  damages  ISL  5s.,  with  costs,  and 
the  defendant  below  brought  the  present  writ  of  error,  to  remove  the 
proceedings  into  the  supreme  court  of  the  United  States ;  the  con- 
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Btmction  and  validity  of  the  act  of  congress,  under  which  the  defend- 
ant justified,  being  involved  in  the  decision  of  the  state  court 

*  Two  leading  questions  were  made  in  this  case.  1st  [  *  310  ] 
Whether  the  plea  was  a  sufficient  bar  to  the  action  ?  parti- 
cularly on  the  ground  of  the  third  cause  assigned  upon  the  demurrer ; 
as  the  defendant  only  alleged  Arnold's  old  bond  to  be  unpaid  on  the 
5th  of  November,  whereas  he  admitted  a  tender  of  a  bond  for  the 
duties  on  the  7th -of  November.  And  2d.  Whether  the  superior 
court,  on  whose  judgment  the  writ  of  error  was  brought,  or  the 
general  assembly,  was  the  highest  court  of  law  or  equity  of  the 
State  of  Rhode  Island,  in  which  a  decision  of  the  fact  could  have 
been  had  ? 

The  first  question  was  argued  at  the  last  term,  by  Pringk  and 
Dexter^  for  the  defendants  in  error,  and  by  Lee,  attorney-general,  for 
the  plaintiff  in  error,  but  the  court  declaring  it  to  be  unnecessary  to 
give  any  opinion  on  the  principal  case,  till  it  was  decided  whether 
the  record  was  regularly  before  them,  directed  the  second  question  to 
be  discussed  at  the  present  term ;  when  Zee,  attorney-general,  again 
argued  for  the  plaintiff  in  error,  and  InffersoU^  for  the  defendant^ 

*  The  cause  was  held  under  advisement,  till  the  8th  of  [  *  318  ] 
August,  when  the  chief  justice  delivered  the  following 
decision  on  the  point  last  argued. 

Bt  the  Court.  We  are  clearly  of  opinion  that  the  superior 
court  of  Rhode  Island,  on  whose  judgment  this  writ  of  error  is 
brought,  is  the  highest  court  of  law  of  that  State,  within  the  mean- 
ing of  the  twenty-fifth  section  of  the  judicial  act  The  general 
assembly  might  set  aside,  but  they  could  not  make,  a  decision. 

The  chief  justice  then  delivered  the  opinion  of  the  court  on  the 
first  point ;  in  consequence  of  which  the  judgment  of  the  superior 
court  of  Rhode  Island  was  reversed,  and  the  judgment  of  the  infe- 
rior court  was  aiSrmed. 


*MooDiB  V.  The  Ship  Phcebe  Anne.  [*319  ] 

3  D.  319. 

Under  the  nineteenth  article  of  the  treaty  with  France,  a  priyateer  has  a  right  to  make 

xepaiTB  in  our  ports. 
The  replacement  of  her  force  is  not  an  augmentation  of  it 


^  The  lawB  of  Bhode  Island,  bearing  on  the  second  question,  are  in  the  notes  to  3  D. 
811,  &c 
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The  Phoebe  Anne,  a  British  vessel,  had  been  captured  by  a  French 
privateer,  and  sent  into  Charleston.  The  British  consul  filed  a  libel, 
claiming  restitution  of  the  prize,  upon  a  suggestion  that  the  priva- 
teer had  been  illegally  outfitted,  or  had  illegally  augmented  her  force 
within  the  United  States*  On  the  proofs  it  appeared  that  the  priva- 
teer had  originally  entered  the  port  of  Charleston,  armed  and  com- 
missioned for  war ;  that  she  had  there  taken  out  her  guns,  masts,  and 
sails,  which  remained  on  shore  until  the  general  repairs  of  the  vessel 
were  completed,  when  they  were  again  put  on  board  with  the  same 
force,  or  thereabouts ;  and  that  on  a  subsequent  cruise  the  prize  in 
question  was  taken*  The  decrees  in  the  district  and  circuit  courts 
were  both  in  fiivor  of  the  captors ;  and  on  the  return  of  the  record 
into  this  court,  Reed,  having  pointed  out  the  additional  repairs, 
argued  generally  on  the  impolicy  and  inconveniency  of  suffering 
privateers  to  equip  in  our  ports. 

Ellsworth,  C.  J*  Suggestions  of  policy  and  conveniency  cannot 
be  considered  in  the  judicial  determination  of  a  question  of  right ; 
the  treaty  with  France,  whatever  that  is,  must  have  its  effect  By 
the  nineteenth  article  it  is  declared,  that  French  vessels,  whether 
public  and  of  war,  or  private  and  of  merchants,  may,  on  any  urgent 
necessity,  enter  our  ports,  and  be  supplied  with  all  things  needful  for 
repairs.  In  the  present  case  the  privateer  only  underwent  a  repair ;  and 
the  mere  replacement  of  her  force  cannot  be  a  material  augmenta- 
tion, even  if  an  augmentation  of  force  could  be  deemed,  which  we 
do  not  decide,  a  sufficient  cause  for  restitution* 

Bt  thb  Court.    Let  the  decree  of  the  circuit  court  be  affirmed.^ 

8  D.  285. 


[•320]  •Grayson  r.  Virginia. 

3  D.  sao. 

Process  against  a  State  is  to  be  senred  on  the  chief  execatire  magistrate  and  the  attorney- 
general  of  such  State. 

A  snbpoena  in  equity  to  a  State  is  to  be  serred  sixty  days  before  the  return  day,  and  if  the 
State  do  not  i^pear  on  the  return  day  the  plaintiff  may  proceed  er  parte. 


1  See  3  D.  285.    Geyer  et  aL  t?.  Micbeil  et  aL  and  the  ship  Den  Onzekeren. 
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Bill  in  equity.  The  service  of  the  subpcBna  in  this  case  being 
proved,  Lewis  moved,  at  the  last  term,  that  a  distringas  might  be 
awarded,  in  order  to  compel  the  State  to  enter  an  appearance ;  argu- 
ing, from  the  analogy  between  a  State  and  other  bodies  corporate, 
that  this  was  the  proper  mode  of  proceeding.  The  court,  however, 
postponed  a  decision  on  the  motion,  in  consequence  of  a  doubt, 
whether  the  remedy  to  compel  the  appearance  of  a  State,  should  be 
furnished  by  the  court  itself  or  by  the  legislature.  And,  in  the 
present  term,  Lewis  argued,  that  the  court  was  competent  to  furnish 
all  the  necessary  means  for  effectuating  its  own  jurisdiction. 

On  the  12th  of  August,  the  chief  justice  delivered  the  following 
opinion : 

By  the  Court.  After  a  particular  examination  of  the  powers 
vested  in  this  court,  in  causes  of  equity,  as  well  as  in  causes  of 
admiralty  and  maritime  jurisdiction,  we  collect  a  general  rule  for  the 
government  of  our  proceedings ;  with  a  discretionary  authority,  how- 
ever, to  deviate  from  that  rule,  where  its  application  would  be  inju- 
rious or  impracticable.  The  general  rule  prescribes  to  us  an  adoption 
of  that  practice  which  is  founded  on  the  custom  and  usage  of  courts 
of  admiralty  and  equity,  constituted  on  similar  principles ;  but  still, 
it  is  thought,  that  we  are  also  authorized  to  make  such  deviations  sls 
are  necessary  to  adapt  the  process  and  rules  of  the  court  to  the  pecu- 
liar circumstances  of  this  country,  subject  to  the  interposition,  altera- 
tion, and  control  of  the  legislature. 

We  have,  therefore,  agreed  to  make  the  following  general  orders ; 
and  the  counsel,  in  the  present  case,  will  take  his  measures  accord- 
ingly. 

1.  Orderedj  That  when  process  at  common  law,  or  in  equity,  shall 
issue  against  a  State,  the  same  shall  be  served  upon  the  governor, 
or  chief  executive  magistrate,  and  the  attorney-general  of  such 
State. 

•2.  Ordered^  That  process  of  subpoena  issuing  out  of  this  [  •321  ] 
court,  in  any  suit  in  equity,  shall  be  served  on  the  defendant 
sixty  days  before  the  return  day  of  the  said  process ;  and,  further,  that 
if  the  defendant,  on  such  service  of  the  subpcena,  shall  not  appear  at 
the  return  day  contained  therein,  the  complainant  shall  be  at  liberty 
to  proceed  ex  parte, 

Lewis  then  observed,  that  the  subpcena  in  this  case  had  been 
issued  on  the  same  principles ;  but  as  the  orders  could  only  operate 
infuturOy  he  thought  it  best  to  withdraw  his  motion  for  a  distnnga^^ 
and  to  pray  that  an  alia^  subpoena  might  be  awarded,  which  was, 
accordingly,  done. 

4  D. 6  ;  3  P.  461 ;  5  P.  284 ;  12  P.  755. 
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WiscART  et  aU  Flaintii&  in  Error,  v.  Daucht,  Defendant  in  Error. 

3  D.  321. 

Under  the  jadiciary  act,  in  cases  in  equity  and  admiralty,  a  statement  of  (acts,  made  by  the 

circuit  court  on  the  record,  is  conclaaive  of  all  the  facts  it  contains,  even  if  all  the  evidence 

comes  up  in  the  record. 
If  the  decree  in  an  equity  cause  finds  a  fact,  that  is  such  a  statement  of  it  as  the  jadiciary 

act  requires. 
An  appellate  jurisdiction  can  be  exercised  by  this  court  only  in  conformity  with  such  regola- 

tions  as  congress  prescribes. 
A  writ  of  error,  in  contradistinction  to  an  appeal,  is  the  mode  prescribed  by  the  judldary 

act,  to  bring  equity  and  admiralty  cases  to  this  courtJ 

Error  to  the  circuit  court  for  the  district  of  Virginia.  A  bill  in 
equity  was  filed  to  set  aside  certain  decrees  as  fraudulent  against  the 
plaintiff,  a  creditor  of  the  grantor.  The  record  contained  a  decree, 
ordering  the  deeds  to  be  cancelled,  and  prefaced  by  a  statement, 
^  that  the  deeds  filed  as  exhibits  in  this  cause,"  (here  followed  a  de- 
scription of  each  deed,)  are  fraudulent  and  were  intended  to  defiraud 
the  complainant,  and  to  prevent  his  obtaining  satisfaction  for  a  just 
demand ;  that  the  grantee  was  a  party  and  privy  to  the  fraud  afore- 
said, and  that  the  said  deeds  are  void  as  to  the  complainant :  Where- 
upon it  is  decreed,"  &c. 

The  questions  were,  whether  a  statement  of  facts  by  the  circuit 
court  in  an  equity  cause  is  conclusive,  and  if  so,  whether  this  record 
contained  such  a  statement  as  the  law  contemplated.  All  the  proofs 
came  up  in  the  record.  The  questions  were  argued  by  IngersoU  for 
the  defendant  in  error,  and  Lee  and  Du  ponceau  for  the  plaintifC 

[  •  324  ]  •  Ellsworth,  C.  J.  The  question,  how  far  a  statement  of 
facts  by  the  circuit  court  is  conclusive,  having  been  abready 
argued  in  another  eause,  we  are  prepared  to  give  an  opinion  upon 
that  point ;  but  will  reserve  for  further  consideration,  the  objection 
that  the  present  decree  is  not  such  a  statement  of  facts  as  the  law 
contemplates. 

If  causes  of  equity  or  admiralty  jurisdiction  are  removed  hither, 
accompanied  with  a  statement  of  facts,  but  without  the  evidence, 
it  is  well,  and  the  statement  is  conclusive  as  to  all  the  facts  which  it 
contains.     This  is  unanimously  the  opinion  of  the  court. 


1  The  act  of  March  3, 1803,  sec.  2,  (2  Stats,  at  Large,  244,)  gave  an  appeal.    See 
Oliver  v.  Alexander,  6  P.  248. 
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If  such  causes  are  removed  with  a  statement  of  the  facts,  and  also 
with  the  evidence,  still  the  statement  is  conclusive,  as  to  all  the 
facts  contained  in  it.  This  is  the  opinion  of  the  court,  but  not  unani- 
mously. 

Wilson,  J.  I  consider  the  rule  established  by  the  second  propo- 
sition to  be  of  such  magnitude,  that  being  in  the  minority  on  the 
decision,  I  am  desirous  of  stating,  as  briefly  as  I  can,  the  principles 
of  my  dissent 

The  decision  must,  indeed,  very  materially  affect  the  jurisdiction  of 
all  the  courts  of  the  United  States,  particularly  of  the  supreme  court, 
as  well  as  the  general  administration  of  justice.  It  becomes  more 
highly  important,  as  it  respects  the  rights  and  pretensions  of  foreign 
nations,  who  are  usually  interested  in  causes  of  admiralty  and  mari- 
time jurisdiction. 

It  appears  however,  that  two  opinions  have  been  formed  on  this 
question  —  how  far  those  facts  involved  in  the  investigation  of  a 
cause  of  admiralty  and  maritime  jurisdiction,  that  were 
*  given  in  evidence  in  the  circuit  court,  should  also  appear  [  *  325  ] 
in  this  court,  on  a  writ  of  error  or  appeal  ?  For  my  part,  I 
concur  in  the  opinion,  that  notwithstanding  the  provisions  of  the 
judicial  act,  an  appeal  is  the  natural  and  proper  mode  of  removing 
an  admiralty  cause ;  and  in  that  case  there  can  be  no  doubt,  that  all 
the  testimony  which  was  produced  in  the  court  below,  should  also 
be  produced  in  this  court  Such  an  appeal  is  expressly  sanctioned 
by  the  constitution ;  it  may,  therefore,  clearly  in  the  first  view  of  the 
subject,  be  considered  as  the  most  regular  process ;  and  as  there  are 
not  any  words  in  the  judicial  act  restricting  the  power  of  proceeding 
by  appeal,  it  must  be  regarded  as  still  permitted  and  approved. 
Even  indeed  if  a  positive  restriction  existed  by  law,  it  would,  in  my 
judgment,  be  superseded  by  the  superior  authority  of  the  constitu- 
tional provision* 

The  clauses  in  the  act  which  more  immediately  relate  to  this  sub- 
ject, are  the  21st  and  22d  sections,  1  U.  S.  Stat  at  Large,  83,  84. 
The  material  words  are  these :  Sec  21.  '^  From  final  decrees  in  a 
district  court  in  causes  of  admiralty  and  maritime  jurisdiction,  where 
the  matter  in  dispute  exceeds  the  sum  or  value  of  three  hundred  dol- 
lars, exclusive  of  costs,  an  appeal  shall  be  allowed  to  the  next  circuit 
court  to  be  held  in  such  district''  Sec  22.  '^  Final  decrees  an^ 
judgments  in  civil  actions  in  a  district  court,  where  the  matter  in 
dispute  exceeds  the  sum  or  value  of  fifty  dollars,  exclusive  of  costs, 
maybe  reexamined  and  reversed  or  affirmed  in  a  circuit  court,  holden 
in  the  same  district,  upon  a  writ  of  error,  whereto  shall  be  annexed 
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and  returned  therewith,  at  the  day  and  place  therein  mentioned 
an  authenticated  transcript  of  the  record  and  assignment  of  errors, 
and  prayer  for  reversal,  &c.  And  upon  a  like  process  may  final 
judgments  and  decrees  in  civil  actions,  and  suits  in  equity  in  a  cir- 
cuit court,  brought  there  by  original  process,  or  removed  there  from 
courts  of  the  several  States,  or  removed  there  by  appeal  from  a  dis- 
trict court,  where  the  matter  in  dispute  exceeds  the  value  of  $2,000 
exclusive  of  costs,  be  reexamined  and  reversed  or  affirmed  in  the 
supreme  court,"  &a 

Though  the  term  ^^  civil  causes,"  is  often  descriptively  applied,  in 
contradistinction  to  '^  criminal  causes, "  yet  it  is  not  uncommon  to 
apply  it  likewise  in  contradistinction  to  causes  of  maritime  and  ad- 
miralty jurisdiction ;  and,  if  we  carefully  compare  the  two  sections 
to  which  I  have  referred,  I  think  the  latter  distinction  will  plainly 
appear  to  be  the  genuine  object  of  the  legislature.  Thus,  in  the  21st 
section,  provision  is  made  for  removing  causes  of  admiralty  and  ma- 
ritime jurisdiction  by  appeal  from  the  district  to  the  circuit  court ; 
and  immediately  afterwards,  in  the  22d  section,  another  provision  is 
made  for  removing  final  decrees  and  judgments  in  civil 
[  *  326  ]  actions  *  by  writ  of  error  from  a  district  to  a  circuit  court. 
Here,  then,  is  a  direct  use  of  the  term  "  civil  actions,"  in  con- 
tradistinction to  ^'  admiralty  causes ; "  and,  pursuing  the  distinct  nap 
ture  of  the  respective  subjects,  with  technical  precision,  we  find  that  an 
appeal  is  allowed  in  admiralty  causes ;  and  the  remedy  by  writ  of  error, 
is  strictiy  confined,  in  this  part  of  the  section  at  least,  to  civil  actions. 

There  would,  perhaps,  be  littie  difficulty  in  the  case,  if  the  act 
stopped  here.  But  the  22d  section,  after  mentioning  a  writ  of  error, 
proceeds  to  declare,  that  "  upon  a  like  process,"  the  final  judgments 
and  decrees  of  the  circuit  court,  in  civil  actions,  and  suits  at  equity, 
whether  originally  instituted  there,  or  removed  thither  from  the  state 
court,  or  by  appeal  from  the  district  courts,  may  be  reexamined  in 
the  supreme  court:  and  it  has  been  urged,  that  an  admiralty  cause 
is  a  civil  suit,  and  that  such  a  suit,  being  removed  by  appeal  to  the 
circuit  court,  can  only  be  finally  transferred  to  this  court  by  a  like 
process ;  that  is,  by  a  writ  of  error.  If,  however,  causes  of  admiralty 
jurisdiction  are  fairly  excluded  from  the  first  member  of  the  22d  sec- 
tion, that  provides  for  a  removal  from  the  district  to  the  circuit  court, 
impartiality  and  consistency  of  construction  must  lead  us  likewise  to 
exclude  them  from  this  member  of  the  section,  that  provides  for  a 
removal  from  the  circuit  to  the  supreme  court  By  so  doing,  the  two 
sections  of  the  law  can  be  reconciled ;  and,  by  so  doing,  without  in- 
cluding admiralty  causes,  every  description  of  suit  may  be  reasonc^bly 
satisfied. 
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But,  if  admiralty  causes  are  not  to  be  removed  by  writ  of  error 
from  the  circuit  court,  to  which  we  see  they  may  be  transferred  from 
the  district  court  by  appeal,  it  has  been  asked,  how  they  are  to  be 
brought  hither  for  final  adjudication  ?  It  is  true,  the  act  of  congress 
makes  no  provision  on  the  subject ;  but  it  is  equally  true,  that  the  . 
constitution,  which  we  must  suppose  to  be  always  in  the  view  of  the 
legislature,  had  previously  declared  that  in  certain  enumerated  cases, 
including  admiralty  and  maritime  cases,  ^^  the  supreme  court  shall 
have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  excep- 
tions, and  under  such  regulations  as  the  congress  shall  make."  The 
appellate  jurisdiction,  therefore,  flowed,  as  a  consequence,  from  this 
source ;  nor  had  the  legislature  any  occasion  to  do  what  the  consti- 
tution had  already  done.  The  legislature  might,  indeed,  have  made 
exceptions,  and  introduced  regulations  upon  the  subject ;  but  as  it 
has  not  done  so^  the  case  remains  upon  the  strong  ground  of  the  con- 
stitution, which  in  general  terms,  and  on  general  principles,  provides 
and  authorizes  an  appeal ;  the  process  that,  in  its  very  na- 
ture, as  *  I  have  before  remarked,  implies  a  reexamination  [  *  327  ] 
of  the  fact,  as  well  as  the  law. 

This  construction,  upon  the  whole,  presents  itself  to  my  mind, 
not  only  as  the  natural  result  of  a  candid  and  connected  considera- 
tion of  the  constitution  and  the  act  of  congress,  but  as  a  position  in 
our  system  of  jurisprudence,  essential  to  the  security  and  the  dignity 
of  the  United  States.  And  if  it  is  of  moment  to  our  domestic  tran- 
quillity, and  foreign  relations,  that  causes  of  admiralty  and  maritime 
jurisdiction,  should,  in  point  of  fact  as  well  as  of  law,  have  all  the 
authority  of  the  decision  of  our  highest  tribunal ;  and  if,  at*  the 
same  time,  so  far  from  being  prohibited,  we  find  it  sanctioned  by  the 
supreme  law  of  the  land,  I  think  the  jurisdiction  ought  to  be  sus- 
tained. 

Ellswoath,  C.  J.  I  will  make  a  few  remarks  in  support  of  the 
rule. 

The  constitution,  distributing  the  judicial  power  of  the  United 
States,  vests  in  the  supreme  court  an  original  as  well  as  an  appellate 
jurisdiction.  The  original  jurisdiction,  however,  is  confined  to  cases 
afiecting  ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  State  shall  be  a  party.  In  all  other  cases,  only  an  appel- 
late jurisdiction  is  given  to  the  court ;  and  even  the  appellate  juris- 
diction is,  likewise,  qualified ;  inasmuch  as  it  is  given  <'  with  such  ex- 
ceptions, and  under  such  regulations,  as  the  congress  shall  make. ' 
Here  then  is  the  ground,  and  the  only  ground,  on  which  we  can  sus- 
tain an  appeal.     If  congress  has  provided  no  rule  to  regulate  our 
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proceedings,  we  cannot  exercise  an  appellate  jurisdiction ;  and  if  the 
rule  is  provided,  we  cannot  depart  from  it.  The  question,  therefore, 
on  the  constitutional  point  of  an  appellate  jurisdiction,  is  simply 
whether  congress  has  established  any  rule  for  regulating  its  exercise  ? 
It  is  to  be  considered,  then,  that  the  judicial  statute  of  the  Uni- 
ted States  speaks  of  an  appeal  and  of  a  writ  of  error ;  but  it  does  not 
confound  the  terms,  nor  use  them  promiscuously.  They  are  to  be 
understood,  when  used,  according  to  their  ordinary  acceptation,  un- 
less something  appears  in  the  act  itself  to  control,  modify,  or  change 
the  fixed  and  technical  sense  which  they  have  previously  borne.  An 
appeal  is  a  process  of  civil  law  origin,  and  removes  a  cause  entirelyi 
subjecting  the  fact  as  well  as  the  law,  to  a  review  and  re-trial ;  but  a 
writ  of  error  is  a  process  of  common-law  origin,  and  it  removes 
nothing  for  reexamination  but  the  law.  Does  the  statute  observe 
this  obvious  distinction?  I  think  it  does.  In  the  21st  section 
there  is  a  provision  for  allowing  an  appeal  in  admiralty  and  mari- 
time causes  firom  the  district  to  the  circuit  court;  but  it  is  de- 
clared that  the  matter  in  dispute  must  exceed  the  value  of  three  hun- 
dred dollars,  or  no  appeal  can  be  sustained;  and  yet  in 
[  *  328  ]  '^  the  preceding  section,  we  find  that  decrees  and  judgments 
in  civil  actions  may  be  removed  by  writ  of  error  from  the 
district  to  the  circuit  court,  though  the  value  of  the  matter  in  dispute 
barely  exceeds  fifty  dollars.  It  is  unnecessary,  however,  to  make  any 
remark  on  this  apparent  diversity.  The  only  question  is,  whether 
the  civil  actions  here  spoken  of,  include  causes  of  admiralty  and 
maritime  jurisdiction  ?  Now,  the  term  civil  actions  would,  from  its  na^ 
tural  import,  embrace  every  species  of  suit  which  is  not  of  a  criminal 
kind ;  and  when  it  is  considered  that  the  district  court  has  a  criminal 
as  well  as  a  civil  jurisdiction,  it  is  clear  that  the  term  was  used  by  the 
legislature,  not  to  distinguish  between  admiralty  causes  and  other 
civil  actions,  but  to  exclude  the  idea  of  removing  judgments  in  crimi- 
nal prosecutions,  firom  an  inferior  to  a  superior  tribunal.  Besides, 
the  language  of  the  first  member  of  the  22d  section  seems  cal- 
culated to  obviate  every  doubt.  It  is  there  said,  that  final  decrees 
and  judgments  in  civil  actions  in  a  district  court  may  be  removed 
into  the  circuit  court,  upon  a  writ  of  error ;  and  since  there  cannot 
be  a  decree  in  the  district  court  in  any  case,  except  cases  of  admi- 
ralty and  maritime  jurisdiction,  it  follows  of  course,  that  such  cases 
must  be  intended,  and  that  if  they  are  removed  at  all,  it  can  only  be 
done  by  writ  of  error. 

In  this  way,  therefore,  the  appellate  jurisdiction  of  the  circuit  court 
is  to  be  exercised ;  but  it  remains  to  inquire,  whether  any  provision 
is  made  for  the  exercise  of  the  appellate  jurisdiction  of  the  supreme 
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cowct'j  and  I  think  there  is,  by  unequivocal  words  of  reference. 
Thus  the  22d  section  of  the  act  declares,  that  <^upon  a  like  pro- 
cess/' that  is  upon  a  writ  of  error,  final  judgments  and  decrees  in 
civil  actions  (a  description  still  employed  in  contradistinction  to 
c^minal  prosecutions)  and  suits  in  equity  in  the  circuit  court,  may 
be  here  reexamined  and  reversed  or  affirmed.  Among  the  causes  lia- 
ble to  be  thus  brought  hither  upon  a  writ  of  error,  are  such  as  had  been 
previously  removed  into  the  circuit  court,  "  by  appeal  firom  a  district 
court,"  which  can  only  be  causes  of  admiralty  and  maritime  juris* 
diction. 

It  is  observed,  that  a  writ  of  error  is  a  process  more  limited  in  its 
effects  than  an  appeal ;  but,  whatever  may  be  the  operation,  if  an 
appellate  jurisdiction  can  only  be  exercised  by  this  court  conformably 
to  such  regulations  as  are  made  by  the  congress,  and  if  congress  has 
prescribed  a  writ  of  error,  and  no  other  mode  by  which  it  can  be  ex- 
ercised, stiU,  I  say,  we  are  bound  to  pursue  that  mode,  and  can 
neither  make,  nor  adopt  another.  The  law  may,  indeed,  be  improper 
and  inconvenient ;  but  it  is  of  more  importance,  for  a  judicial  deter- 
mination, to  ascertain  what  the  law  is,  than  to  speculate  upon  what 
it  ought  to  be.  If,  however,  the  construction,  that  a  state- 
•  ment  of  facts  by  the  circuit  court  is  conclusive,  would  [  *  329  ] 
amount  to  a  denial  of  justice,  would  be  oppressively  injuri- 
ous to  individuals,  or  would  be  productive  of  any  general  mischief,  I 
should  then  be  disposed  to  resort  to  any  other  rational  exposition  of 
the  law  which  would  not  be  attended  with  these  deprecated  conse- 
quences. But,  surely,  it  cannot  be  deemed  a  denial  of  justice,  that 
a  man  shall  not  be  permitted  to  try  his  cause  two  or  three  times  over, 
K  he  has  one  opportunity  for  the  trial  of  all  the  parts  of  his  case, 
justice  is  satisfied ;  and  even  if  the  decision  of  the  circuit  court  had 
been  made  final,  no  denial  of  justice  could  be  imputed  to  our  go- 
vernment ;  much  less  can  the  imputation  be  fairly  made,  because  the 
law  directs  that  in  cases  of  appeal,  part  shall  be  decided  by  one  tribu- 
nal, and  part  by  another ;  the  facts  by  the  court  below,  and  the  law 
by  this  court  Such  a  distribution  of  jurisdiction  has  long  been 
established  in  England. 

Nor  is  there  any  thing  in  the  nature  of  a  fact,  which  renders  it 
impracticable  or  improper  to  be  ascertained  by  a  judge  ;  and  if  there 
were,  a  fact  could  never  be  ascertained  in  this  court,  in  matters  of 
appeal.  K,  then,  we  are  competent  to  ascertain  a  fact  when  assem- 
bled here,  I  can  discern  no  reason  why  we  should  not  be  equally 
competent  to  the  task  when  sitting  in  the  circuit  court ;  nor  why  it 
should  be  supposed  that  a  judge  is  more  able,  or  more  worthy,  to 
ascertain  the  facts  in  a  suit  in  equity  (which,  indisputably,  can  only 
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be  removed  by  writ  of  enror,)  than  to  ascertain  the  facts  in  a  cause 
of  admiralty  and  maritime  jurisdiction. 

The  statute  has  made  a  special  provision,  that  the  mode  of  proof 
by  oral  testimony,  and  examination  of  witnesses,  shall  be  the  same 
in  all  the  courts  of  the  United  States,  as  well  in  the  trial  of  causes 
in  equity  and  of  admiralty  and  maritime  jurisdiction,  as  of  actions  at 
common  law.  But  it  was  perceived,  that,  although  the  personal 
attendance  of  witnesses  could  easily  be  procured  in  the  district  or 
circuit  courts,  the  difficulty  of  bringing  them  from  the  remotest  parts 
of  the  Union  to  the  seat  of  government  was  insurmountable ;  and, 
therefore,  it  became  necessary,  in  every  description  of  suits,  to  make 
a  statement  of  the  facts  in  the  circuit  court  definitive,  upon  an  appeal 
to  this  court 

If,  upon  the  whole,  the  original  constitutional  grant  of  an  appellate 
jurisdiction  is  to  be  enforced  in  the  way  that  has  been  suggested, 
then  all  the  testimony  must  be  transmitted,  reviewed,  reexamined, 
and  settled  here ;  great  private  and  public  inconveniency  would 
ensue ;  and  it  was  useless  to  provide  that  ^^  the  circuit  courts  should 
cause  the  facts  on  which  they  found  their  sentence  or  decree  fully  to 
appear  upon  the  record." 

But,  upon  the  construction  contained  in  the  rule  laid 
[  *  330  ]  down  *  by  the  court,  there  cannot,  in  any  case,  be  just  cause 
of  complaint,  as  to  the  question  of  fact,  since  it  is  ascer* 
tained  by  an  impartial  and  enlightened  tribunal ;  and  as  to  the  question 
of  law,  the  reexamination  in  this  court  is  wisely  meant  and  calcu- 
lated to  preserve  unity  of  principle  in  the  administration  of  justice 
throughout  the  United  States. 

On  the  12th  of  August  the  chief  justice  delivered  the  opinion  of 
the  court  upon  the  point,  whether  there  was,  in  this  cause,  such  a 
statement  of  facts  as  the  legislature  contemplated? 

By  the  Court.  The  decree  states,  that  certain  conveyances  are 
fraudulent ;  and  had  it  stopped  with  that  general  declaration,  some 
doubt  might  reasonably  be  entertained,  whether  it  was  not  more 
properly  an  inference,  than  the  statement  of  a  fact ;  since  fraud  must 
always  principally  depend  upon  the  quo  animo.  But  the  court  imme- 
diately afterwards  proceed  to  describe  the  fraud,  or  quo  animoj  declar- 
ing that  ^^  the  conveyances  were  intended  to  defraud  the  complainant, 
and  to  prevent  his  obtaining  satisfaction  for  a  just  demand ; "  which 
is  not  an  inference  from  a  fact,  but  a  statement  of  the  fact  itself.  It 
is  another  fact  illustrative  of  this  position,  that  the  <<  grantee  was  a 
party  and  privy  to  the  fraud." 
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We  are,  therefore,  of  opinion,  that  the  circuit  court  have  suffi- 
ciently caused  the  facts,  on  which  they  decided,  to  appear  from  the 
pleadings  and  decree,  in  conformity  to  the  act  of  congress. 

The  decree  affirmed. 

3  D.  30a,  336  ;  7  C.  106 ;  5  P.  190 ;  7  H.  833. 


*  Hills  et  aL  v.  Ross.  [  *  331  ] 

3D.  331. 

A  plea  in  the  admiralty  by  one  partner,  in  behalf  of  himself  and  his  copartners,  the  rejoin- 
der being  8ig:ned  by  a  proctor  for  all  the  defendants,  amounts  to  a  legal  appearance  of  all 
the  defendants. 

Prize  agents,  who  receire  the  proceeds  of  sales  of  prizes,  and  pay  them  oyer  to  the  captors 
without  an  order  of  the  court,  are  responsible  to  the  owners  of  the  captured  property  for 
the  net  amounts  so  received  by  them,  in  case  restitution  is  decreed. 

This  was  a  libel  to  recover  the  proceeds  of  certain  prize  cargoes, 
captured  by  Talbot  and  Ballard,  under  the  circumstances  which  are 
stated  in  Talbot  v.  Jansen  et  al.  3  D.  133.  The  defendants  had 
acted  as  prize  agents,  and  caused  the  cargoes  to  be  sold,  received  the 
proceeds,  and  paid  them  over  to  the  captors. 

The  defendants'  plea  was  entitled,  <<  The  plea  of  Ebenezer  Hills, 
one  of  the  company  of  Hills,  May  &  Woodbridge,  in  behalf  of  him- 
self and  his  said  copartners,  who  are  made  defendants  in  the  libel 
of  Walter  Ross."  The  replication  treated  the  plea  of  Hills,  as  the 
plea  of  all  the  company,  and  the  rejoinder  was  signed  by  '^  Joseph 
Clay,  junior,  proctor  for  the  defendants." 

The  decree  below  was  against  all  the  defendants,  and  the  writ  of 
error  was  in  their  names ;  but  there  was  evidence  on  the  record  that 
May  had  been  in  Europe  during  all  the  proceedings,  and  no  author- 
ity from  him  appeared* 

Iredell,  J.  The  doubt  is,  whether  in  a  case  like  the  present,  one 
partner  can  authorize  a  proctor  to  appear  for  the  whole  company  ? 

Chase,  J.  This  court  cannot  aflirm  the  decree  against  persons 
who  were  not  before  the  court  that  pronounced  it ;  and  the  record 
must  show  that  they  actually  did  appear.  A  bare  implication,  the 
titling  of  the  plea,  or  a  general  statement,  that  one  of  the  partners 
acts  on  behalf  of  them  all,  is  not  sufficient.     For  though  partners  in 
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a  course  of  trade,  may  bind  each  other,  they  cannot  compel  each 
other  to  appear  to  suits,  nor  undertake  to  represent  each  other  in 
courts  of  law.  What,  however,  is  the  legal  effect  of  an  appearance 
by  a  proctor,  an  officer  of  the  court,  is  another  ground  that  merits 

consideration. 
[  *  332  ]      •  On  the  11th  of  August,  the  chief  justice  delivered  the 

opinion  of  the  courts  that  in  the  present  case,  there  was  a 
sufficient  legal  appearance  of  all  the  defendants. 

The  questions  on  the  merits  were,  whether  the  defendants  had 
notice  of  the  claims  of  the  original  owners  of  the  prizes ;  and  whe- 
ther, after  paying  over  the  proceeds,  they  were  responsible  for  any 
thing,  and  how  much. 

By  the  Court.  It  appears,  that  the  dameiges  have  been  assessed 
in  the  courts  below,  in  relation  to  the  value  of  the  goods  that  were 
captured;  but  the  plaintiffs  in  error  were  not  trespassers  ab  initio; 
and  acting  only  as  agents,  they  should  be  made  answerable  for  no 
more  than  actually  came  into  their  hands.  The  accounts  of  sales 
are  regularly  collected  and  annexed  to  the  record.  We  are,  therefore, 
at  no  loss  for  a  criterion.  And  we  think  that  the  decree  should  be 
so  modified,  as  to  charge  them  with  the  amount  of  sales,  after  de- 
ducting the  duties  on  the  goods,  if  the  duties  were  paid  by  them. 

3  D.  184. 


[  •  333  ]  •  Del  Col  v.  Arnold. 

3  D.  333. 

If  a  vessel  has  a  Spanish  register,  and  sails  under  Spanish  colors,  and  has  on  board  accounts 
describing  her  as  Spanish  property,  there  is  probable  cause  for  seizing  her  as  belonging  to 
Spanish  subjects.  The  right  to  seize,  and  send  in  for  farther  examination,  is  not  the 
right  to  spoliate  and  injure  the  property  captured ;  for  any  damage,  or  spoliation,  the 
captors  are  answerable  to  the  owners,  if  the  property  be  not  condemned  as  prize. 

The  owners  of  a  privateer  are  responsible  to  all  concerned,  for  the  conduct  of  their  agents, 
the  officers  and  crew  of  the  privateer.  The  measure  of  that  responsibility  is  the  full  value 
of  the  property  injured  or  destroyed. 

A  LIBEL  was  filed  in  the  district  court  of  South  Carolina,  by  the 
defendant  in  error,  against  Del  Col,  and  others,  the  owners  of  a 
French  privateer  called  La  Montagne,  and  of  the  ship  Industry  and 
/er  cargo,  a  prize  to  the  privateer,  lying  in  the  harbor  of  Charleston^ 
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which  the  libellant  had  caused  to  be  attached.  The  case  appeared 
to  be  briefly  this : —  The  privateer  had  captured  as  prize,  on  the  high 
seas,  an  Americau  brig  called  The  Grand  Sachem,  commanded  by 
Ebenezer  Baldwin,  and  owned  by  the  defendant  in  error.  At  the 
time  of  taking  possession  of  the  brig,  a  sum  of  $9,993  was  re- 
moved from  her  into  the  privateer,  a  prize-master  and  several  mariners 
were  put  on  board  of  her,  and  they  were  directed  to  steer  for  Charles- 
ton. Just,  however,  as  they  hove  in  sight  of  the  light-house.  The 
Terpsichore,  a  British  frigate,  captured  the  privateer,  and  gave  chase 
to  the  prize ;  whereupon  the  prize-master  run  her  into  shoal  water, 
and  there  she  was  abandoned  by  all  on  board,  except  a  sailor  origin- 
ally belonging  to  her  crew,  and  a  passenger.  In  a  short  time,  she 
drove  on  shore,  was  scuttled  and  plundered.  When  the  marshal 
came,  with  process  against  the  brig,  she  was  in  the  joint  possession 
of  the  custom-house  officers,  and  the  privateer's  men ;  the  latter  of 
whom  prevented  the  execution  of  the  process.  The  Industry  and 
her  cargo  were  then  attached  by  the  libellant,  and  an  agreement  was 
entered  into  between  the  parties  that  they  should  be  sold,  and  the 
proceeds  paid  into  court,  to  abide  the  issue  of  the  suit. 

On  the  evidence  it  appeared,  that  The  Grand  Sachem,  had  been 
engaged  in  a  smuggling  trade  at  New  Orleans,  the  Spanish  main, 
&;c.,  and  for  the  purpose  of  carrying  it  on,  she  had  procured  a  register 
in  the  name  of  a  Spanish  subject,  and  sailed  under  Spanish  colors. 
Besides  qther  suspicious  circumstances,  she  had  on  board,  at 
the  time  of  her  capture,  a  variety  of  *  accounts  describing  [  *  334  ] 
her  as  Spanish  property,  and  a  trunk  containing  her  papers, 
among  which  it  was  alleged,  there  was  a  Spanish  register,  had  been 
coUusively  delivered  up  to  the  owner,  the  defendant  in  error,  by  one 
of  the  sailors.  The  money  removed  firom  her,  and  taken  in  the  priva- 
teer by  the  British  firigate,  had  been  condemned  in  Jamaica. 

The  district  court  pronounced  a  decree  in  favor  of  the  libellant, 
for  the  sum  of  $33,329.87,  the  full  value  of  The  Grand  Sachem, 
and  her  cargo,  with  interest  at  10  per  cent  firom  the  8th  of  August, 
1795,  the  day  of  capture ;  declared  "  that  the  proceeds  of  the  ship 
Industry  and  her  cargo,  attached  in  this  cause,  be  held  answer^ 
able  to  that  amount,"  and  directed  that  the  defendant  in  error  should 
enter  into  a  stipulation  to  account  to  the  plaintiffs  in  error  for  the 
money  condemned  as  prize  to  the  British  firigate,  or  any  part  of  it, 
that  he  might  recover,  as  neutral  property.  This  decree  was  afiirm- 
ed  in  the  circuit  court,  and  thereupon  the  present  writ  of  error  was 
instituted. 

The  case  was  considered  in  four  points  of  view :  —  1st.  Whether 
there  was  sufficient  probable  cause  for  seizing  and  bringing  The  Grand 
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Sachem  into  port  for  further  examination  and  adjudication?  2d. 
Whether,  if  there  was  such  sufficient  cause,  the  captors  can  at  all 
be  made  liable  for  the  consequent  injury  and  loss  ?  3d.  Whether  if 
the  immediate  captors,  who  run  the  vessel  into  shoal  water,  and 
scuttied  her,  are  responsible,  that  responsibility  can  be  devolved  on 
the  owners  of  the  privateer,  who  had  not  authorized  or  contributed  to 
the  misconduct  ?  And  4th.  Whether  The  Industry  and  her  cargo 
could,  before  condemnation,  be  attached  and  made  liable  in  this  suit, 
as  the  property  of  the  captors  ? 

The  first  and  second  points  were  argued,  at  the  last  term,  by 
Dallas  J  and  Reed  of  South  Carolina,  for  the  plaintifis  in  error,  and  by 
Pringle^  of  South  Carolina,  for  the  defendant;  and  the  third  and 
fourth  points  were  argued  at  the  present  term,  by  the  same  counsel, 
for  the  plaintifis  i^  error,  and  by  Ligersoll  and  Lends  for  the  defend- 
ant. 

The  Court  delivered,  at  different  times,  the  following  opinions : 

On  the  first  point,  that  there  was  a  sufficient  probable  cause  for 
seizing  and  bringing  The  Grand  Sachem  into  port. 

On  the  second  point,  that  the  right  of  seizing  and  bringing  in  a 
vessel  for  further  examination,  does  not  authorize  or  excuse  any 
spoliation  or  damage  done  to  the  property;  but  that  the  captors 
proceed  at  their  peril,  and  are  liable  for  all  the  consequent  injury 
and  loss. 

On  the  third  point,  that  the  owners  of  the  privateer  are  responsi- 
ble for  the  conduct  of  their  agents,  the  officers  and  crew, 
[  *  335  ]  *  to  all  the  world ;  and  that  the  measure  of  such  responsi- 
bility is  the  full  value  of  the  property  injured,  or  destroyed-' 

On  the  fourth  point,  that  whatever  might,  originally,  have  been  the 
irregularity  in  attaching  The  Industry  and  her  cargo,  it  is  completely 
obviated,  since  the  captors  had  a  power  to  sell  the  prize ;  and,  by 
their  own  agreement,  they  have  consented  that  the  proceeds  of  the 
sale  should  abide  the  issue  of  the  present  suit 

T%e  decree  of  the  circuit  cowrt  affirmed. 

1  W.  238 ;  3  W.  546;  10  W.  473 ;  6  H.  344. 


1  Chase  and  Iredell,  JJ.,  agreed  that  the  owners  were  responsible,  but  differed  as 
to  the  extent,  observing  that  the  privateer's  men  were  jastifiable  in  abandoning,  to 
save  themselves  from  captivity ;  but  that  the  removal  of  the  money  into  the  privateer, 
and  the  subsequent  scuttling  of  the  brig,  were  unlawful  acts. 
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•  FEBRUARY  TERM,  1797.  [  •  336  ] 

Jennings  et  aL  Plaintiffs  in  Error,  v.  The  Brig  Perseverance  et  aL 

3  D.  336. 

The  decision  in  Wiscart  v.  Dauchj,  (3  D.  321,)  confirmed. 

An  objection  that  coansel  fees  were  allowed  in  the  conrt  below  as  part  of  the  damages,  can- 
not be  entertained  unless  the  fiu:t  appears  by  the  record. 

If  a  prize  is  sold  bj  agreement,  and  the  money  stopped  in  the  hands  of  the  marshal,  by 
a  third  person,  not  a  party  to  the  agreement,  increased  damages  are  not  allowed,  but 
only  interest  on  the  debt 

This  was  a  writ  of  error  to  remove  the  proceedings  in  an  admi- 
ralty cause  from  the  circuit  court  for  the  district  of  Rhode  Island. 
Soon  after  the  decree  was  there  pronounced  the  district  judge  died, 
and  Judge  Chase  had  left  the  district ;  so  that  the  record  was  sent  up, 
with  all  the  evidence  annexed,  but  no  statement  of  the  facts  by  the 
court 

*  Paterson,  J.  Though  I  was  silent  on  the  occasion,  [  *  337  ] 
I  concurred  in  opinion  with  Judge  Wilson  upon  the  second 
rule  laid  down  in  Wiscart  v.  Dauchy ;  and,  of  course,  the  court  were 
divided,  four  to  two,  upon  the  decision.  I  thought,  indeed,  that 
excluding  a  consideration  of  the  evidence,  which  virtually  amounts 
to  a  statement  of  facts,  was  shutting  the  door  against  light  and 
truth ;  and  was  leaving  the  property  of  the  country  too  much  to  the 
discretion  and  judgment  of  a  single  judge.  But  conceiving  myself 
bound  by  the  rule,  and  that,  in  some  shape,  the  facts  must  be  made 
to  appear  on  the  record,  I  have  always  since  thought  it  my  duty  to 
make  a  statement,  where  the  counsel  would  not,  or  could  not,  agree 
in  forming  one. 

As  to  the  present  point,  though  there  is  no  express  determination, 
it  was  the  subject  of  discussion  among  the  judges  at  their  chamber ; 
an  opinion  was  formed,  but  not  delivered,  by  the  same  majority  that 
established  the  second  rule  in  Wiscart  v.  Dauchy ;  and  the  reason- 
ing of  the  chief  justice  in  support  of  that  rule,  went  clearly  to  this 
case.  I  do  not,  therefore,  think,  that  any  new  argument  can  be 
necessary.  However  disposed  I  might  have  been  originally  to  give 
the  most  liberal  construction  to  the  act  of  congress,  the  decision  of 
the  court  precludes  me  from  considering  the  evidence,  at  this  time, 
as  a  statement  of  facts ;  and  if  there  is  no  statement  of  facts,  the 
consequence  seems  naturally  to  follow,  that  there  can  be  no  error. 
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The  court  concnrring  in  the  representation  made  by  Judge  Pater* 
son,  they  proceeded,  without  further  argument  on  the  principal 
question,  to  affirm  the  decree. 

E.  TUghman  suggested,  however,  that  the  damages  were  very 
high,  and  that,  in  fact,  an  allowance  for  counsel  fees  was  included, 
though  it  did  not  appear  on  the  record. 

Du  Pbnceau  urged,  that  the  court  could  not  travel  out  of  the  record 
to  ascertain  a  fact.  In  the  case  where  an  allowance  for  counsel's 
fees  had  been  struck  out,  that  charge  and  all  the  items  on  which 
damages  had  been  awarded,  were  stated  in  an  account  cmnexed  to 
the  record.^ 

Chase,  J.  An  account  of  items,  as  a  foundation  to  award  damages, 
was  exhibited  in  the  court  below ;  but  it  is  a  sufficient  answer  here, 
that  the  allowance  does  not  appear  on  the  record. 

The  court  concurred  in  this  opinion ;  and  Du  Ponceau  prayed  an 
increase  of  damages  for  the  delay  occasioned  by  bringing  this  writ 
of  error,  contending,  that  under  the  23d  section  of  the 
[  •  338  ]  •  judicial  act,  damages  for  delay  were  peremptorily  pre- 
scribed, and  that  the  discretion  of  the  court  only  went  to  the 
award  of  single  or  double  costs.    But, 

By  the  Court.  The  prize  was  sold  by  the  agreement  of  the 
parties,  the  captor  and  the  French  consul ;  but  the  money  was  after- 
wards stopped  in  the  hands  of  the  marshal,  upon  a  monition  issued 
by  a  third  person  (the  original  owner  of  the  prize)  who  was  not  a 
party  to  the  agreement  The  decree  must  be  affirmed  without  an 
increase  of  damages ;  and  the  interest  to  the  present  day  must  run 
upon  the  debt  only,  and  not  on  the  damages. 

Du  Ponceau  next  prayed  an  allowance  of  twelve  dollars  and  fifty 
cents,  the  cost  of  a  printed  state  of  the  case  for  the  use  of  the  judges. 

But  the  court  observed,  that  however  convenient  it  might  be,  there 
was  no  rule  authorizing  the  charge ;  and,  therefore,  it  could  not  be 
allowed. 

3  D.  30S,  321 ;  1  C.  318 ;  7  H.  833. 


1  Arcambell  v.  Wiseman,  8  D.  306. 


r 
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•  HuoER  et  al.  v.  South  Carolina.  [  *  339  ] 

3  D.  339. 

IjeaTiog  a  copy  of  a  subpoena,  in  a  salt  against  a  State,  at  the  hoose  of  the  goyenior,  is  a 

safficient  service  on  him. 

Bill  in  equity.     A  subpoena  had  been  issued  in  this  cause,  agree- 
ably to  the'  rule ;  and  an  affidavit  of  the  service  was  now  read,  in 
which  it  was  set  forth  that  a  copy  had  been  delivered  to  the 
attorney-general ;   and  that  a  copy  had  been  left  *  at  the  [  •  340  ] 
governor's   house,  where  the  original  had,  likewise,  been 
shown  to  the  secretary  of  the  state. 

•  Iredell  and  Chase,  JJ.,  expressed  some  doubt,  whether  [  •  341  ] 
showing  the  original  to  the  secretary  of  state,  would  *  have  [  •  342  ] 
been  a  service  of  the  process,  conformably  to  the  rule,  with- 
out leaving  a  copy  at  the  governor's  house ;  but  they  agreed  with  the 
rest  of  the  court,  in  deeming  the  service,  under  the  present  circum- 
stances, to  be  sufficient  in  strictness  of  construction,  as  well  as  upon 
principle. 

The  service  of  the  subpoena  being  thus  proved,  the  complainant 

was  entitled  to  proceed  ez  parte ;  and,  accordingly,  moved  for  and 

obtained  commissions  to  take  the  examination  of  witnesses  in  several 

of  the  States. 

5  P.  284. 


Clerke,  Plaintiif  in  Error,  v.  Harwood. 

3  D.  342. 

r 

The  judgment  of  the  high  court  of  appeals  of  Maryland  being  reversed,  and  that  of  the  ge- 
neral court  affirmed,  the  mandate  for  execution  goes  to  the  general  court,  and  costs  in  both 
the  Maiyland  courts  are  allowed. 

This  was  a  writ  of  error  to  the  high  court  of  appeals  of  the  State 
of  Maryland.     The  point  involved  having  been  settled  in  Ware  v, 
Hylton,  et  cU.  (3  D.  199,)  it  became  a  question  to  which  of  the  state 
courts  a  man<^te  should  be  sent,  and  what  costs  should  be  allowed. 
VOL.  I.  22 
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The  questions  were  argued  by  E.  Sf  W,  TUghman,  for  the 
[  *  343  ]  plaintiff  in  error,  and  by  Dallas^  for  the  defendant    *  But, 

By  the  Court.  The  judgment  of  the  superior  court  of  Mary- 
land being  reversed,  it  has  become  a  mere  nullity ;  and  costs  must 
follow  the  right  as  decided  here. 

Let  the  judgment  of  the  general  court  be  ai&rmed ;  let  the  costs 
in  the  courts  of  Maryland,  and  in  this  court,  be  allowed  to  the  plain- 
tiff in  error ;  and  let  the  mandate  for  execution  issue  to  the  general 
court. 


[  *  344]  •  Brown  v.  Van  Braam. 

3  D.    344. 

Under  the  practice  of  the  coarts  of  Rhode  Island,  as  adopted  by  the  judiciary  act,  (1  U.  S- 
Stats,  at  Large,  73,)  the  entry  of  a  default,  after  a  plea  of  the  general  issue,  no  mniUttr 
being  on  the  record,  does  not  operate  a  discontinuance,  and  a  judgment  on  the  default  is 
Talid. 

Under  the  same  practice  the  court  may  assess  the  damages  in  an  action  of  assumpsit  on  a 
foreign  bill  payable  in  pounds  sterling. 

Interest  on  affirmance  is  to  be  calculated  on  the  aggregate  sum  of  principal  and  interest  in 
the  judgment  below,  to  the  time  of  affirmance,  but  no  further. 

Error  to  the  circuit  court  of  the  district  of  Rhode  Island.  An 
action  of  assumpsit  was  brought  in  that  court  by  the  defendant  in 
error  against  Brown  &  Francis,  as  drawers  of  certain  foreign  bills  of 
exchange,  which  were  duly  protested  for  non-acceptance,  and  also  for 
non-payment,  but  not  until  about  ten  days  after  the  bills  were  payable. 
Brown  &  Francis  had  notice  of  both  protests,  though  the  bills  and 
protests  were  not  returned  to  this  country  for  some  months  after  the 
last  protests  were  made. 

The  declaration  contained  a  special  count  on  each  bill,  for  the 
non-payment,  and  also  the  general  count  for  money  had  and  re- 
ceived. 

On  the  return  of  the  record  it  appeared  that  Francis  had  died  sub- 
sequent to  the  service  of  the  original  writ ;  that  Brown  came  into 
court,  and,  after  suggesting  the  death  of  Francis,  pleaded  the  general 
issue ;  and  that  the  plaintiff  having,  likewise,  suggested  the  death  of 
Francis  "  prayed  judgment  against  John  Brown,  the  surviving  de- 
fendant." There  was  no  joinder  in  issue,  continuance,  or 
[  •  345  ]  other  pleading;  but  *  immediately  after  the  above  prayer  for 
judgment,  the  record  proceeds  in  this  form :  "  And  the  said 
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John  Brown  made  default :  Whereupon,  this  cause  being  submitted 
to  the  court,  and  the  court  having  fully  heard  the  parties  by  their  coun* 
Bel,  and  mature  deliberation  being  thereon  had,  it  is  considered  by  the 
court  nowhere,  that  the  said  Andre al  E.  Van  Braam  Houchgeest,  do 
recover  against  the  said  John  Brown,  the  surviving  partner  as  afore- 
said, the  sum  of  thirty-four  thousand  four  hundred  and  fifty-five  dol- 
lars and  twenty-seven  cents  damages,  and  costs  of  suit  taxed  at 
sixteen  dollars  and  fifty-two  cents."  To  the  record  of  this  judgment, 
the  following  memorandum  was  annexed:  "  Nota  Bene.  The  above 
sum,  as  ordered  by  the  court,  includes  the  principal  and  interest  from 
the  15th  January,  1795,  to  the  19th  November,  1796,  and  ten  per  cent, 
damages,  and  twenty-nine  dollars  and  twenty-two  cents,  charges  of 
protest." 

Upon  this  record  the  following  errors  were  assigned,  and  argued 
by  Howell  and  Rbbbins  of  Rhode  Island,  and  Dexter  of  Massachu- 
setts, for  the  plaintiff  in  error,  and  by  Barnes  of  Rhode  Island,  and 
31ifflin  of  Pennsylvania,  for  the  defendant  in  error. 
•  1st.  That  after  plea  pleaded,  there  was  a  discontinuance  of  the 
cause  in  the  court  below,  and  therefore  no  judgment  could  be  ren- 
dered. 

2d.  That  10  per  cent  damages,  and  6  per  cent,  interest,  are  in- 
cluded in  the  judgment,  where  no  damages  at  all  ought  to  have  been 
given. 

3d.  That  the  court  assessed  the  damages,  when  they  ought  to  have 
been  assessed  by  a  jury. 

•  On  the  13th  of  February,  1797,  Wilson,  J.,  delivered  the  [  •  356  J 
opinion  of  the  court 

By  the  Court.  We  are  unanimously  of  opinion,  that  under  the 
laws,  and  the  practiced  construction  of  the  courts  of  Rhode  Island, 
the  judgment  of  the  circuit  court  ought  to  be  affirmed.^ 

With  respect  to  the  entry  of  this  aifirmance,  interest  is  to  be 

calculated  to  the  present  time,  upon  the  aggregate  sum  of  principal 

and  interest  in  the  judgment  below;  but  no  further.     We  cannot 

extend  the  calculation  to  June  term  next,  when  the  mandate  will 

operate  in  the  circuit  court,  as  the  party  has  a  right  to  pay  the  money 

immediately. 

The  judgment  affirmed^  with  single  costs? 


1  Chase,  J.,  observed,  that  he  concurred  in  the  opinion  of  the  court ;  but  that  it  was 
on  common  law  principles,  and  not  in  compliance  with  the  laws  and  practice  of  the 
State. 

3  It  does  not  appear  on  what  ground  the  second  assignment  of  error  was  overruled. 
Two  grounds  were  taken  by  the  counsel  for  the  defendant    1st  That  the  iwta  bent 


»56         SUPREME  COURT  OF  THE  UNITED  STATES. 

Fenemore  v.  The  United  States.    3  D. 

I 
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Fenemore,  Plaintiff  in  Error,  v.  The  United  States. 

3  D.  357.      ^ 

If  a  party  make  a  false  representation  that  he  is  a  creditor  of  the  government,  and  thereby 
obtains  from  the  commissioner  a  certificate  of  stock  in  the  public  funds,  the  United  Static 
may  affirm  the  transaction,  and  in  an  action  on  the  case  for  the  fraud,  lecOTcr  as  damages 
the  value  of  the  certificate. 

If  interest  has  been  received,  it  may  be  recovered  back  under  a  count  for  money  had  and 
received,  and  fty  consent  this  last  count  may  be  joined  with  counts  for  the  fraud. 

Writ  of  error  to  the  circuit  court  for  the  district  of  New  Jersey. 
On  the  return  of  the  record,  it  appeared  that  a  declaration  in  case 
had  been  filed  in  this  action,  containing  three  counts ;  the  first  and 
second  of  which  were  special  counts  for  a  fraud  and  deceit,  and  the 
third  was  a  general  count  for  money  had  and  received  by  the  defend- 
ant to  the  use  of  the  plaintiff  The  first  count  charged  the  defend- 
ant with  an  express  assumpsit,  that  in  consideration  that  the  com- 
missioner for  settling  continental  accounts,  would  issye  a  certifi- 
cate for  $4,273  49-90,  he  promised  his  account  against  the  United 
States  was  just  for  that  sum,  and  exhibited  certain  vouchers  to 
support  it;  that  the  account  ought  to  be  allowed,  and  that  the 
vouchers  were  true  and  lawful.  It  averred,  that  confiding  in  the  said 
promises,  the  United  States  by  theur  said  commissioner,  did  issue  the 
said  certificate.  And  it  assigned  as  a  breach  of  the  said  promises, 
that  the  defendant  did  not  regard  the  same,  but  craftily  deceived  the 
United  States  in  this,  that  the  said  certificate  ought  not  to  have  been 
issued  and  delivered,  that  the  account  was  not,  nor  was  any  part  of 
it,  for  a  just  debt,  but  was  deceitful,  and  that  the  account  and  vouch- 
ers were  not  true  and  lawful ;  whereby  the  United  States  had  been 
greatly  deceived.  The  second  count  stated,  that  whereas  the  United 
States  had  before  that  time  issued  and  delivered  to  the  defendant  the 
said  certificate,  and  had  accepted  and  received  from  him  as  lawful 
vouchers  for  the  issuing  and  delivery  thereof,  the  account 
[  •  358  ]  aforesaid,  together  with  certain  paper  writings  in  •the  decla- 


was  DO  part  of  the  record  of  the  judgment.  2d.  That  by  the  law  of  Rhode  Island, 
originally  enacted  lq  the  year  1743,  and  included  in  the  revised  code  of  1776,  damages 
irere  recoverable. 
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ration  set  forth,  in  consideration  thereof  he  undertook  and  faith- 
fully promised  that  the  said  account  was  a  just  and  true  account, 
and  that  the  sum  mentioned  in  it  was  lawfully  due  from  the  United 
States  and  ought  to  be  so  certified,  and  that  the  said  certain  paper 
writings  then  and  there  exhibited  as  further  vouchers  for  issuing  the 
said  certificate,  were  regular  and  lawful  vouchers.  Nevertheless,  the 
defendant  did  not  regard  his  said  last  mentioned  promises,  inasmuch 
as  the  said  account  was  not  true,  nor  was  any  part  thereof  due,  nor 
were  the  said  paper  writings  lawful  vouchers,  by  means  whereof  the 
United  States  were  by  him  deceived  and  greatly  injured.  The  third 
count  having  stated  an  assumpsit  in  the  usual  form,  for  08,000 
received  to  the  plaintiff's  use,  concluded,  that  the  defendant  not  re« 
garding  his  several  promises  for  making  payment  thereof,  had  not 
paid  the  said  sum  of  money,  but  refused,  and  still  refuses  to  pay  the 
same,  to  the  damage  of  the  United  States  $8,000.  The  defend- 
ant pleaded  non  assumpsit^  whereupon  issue  was  joined ;  and  on  the 
trial  of  the  cause,  the  jury  found  a  special  verdict  of  the  following 
tenor:  —  "The  jury  find  that  the  commissioner  named  in  the  first 
and  second  counts,  was  the  lawful  officer  of  the  United  States  for 
transacting  the  business  therein  mentioned ;  and  that  certain  regula- 
tions were  made  by  congress  in  relation  thereto,  on  the  20th  of  Feb- 
ruary, 1782,  and  the  3d  of  June,  1784,  to  which  the  jury  refer.  That 
the  defendant  on  the  2d  of  August,  1784,  firaudulently  exhibited  an 
account,  claiming  a  balance  of  1,602^  11^.  ll<L ;  equal  to  $4,273  49-90, 
as  due  from  the  United  States  to  him,  which  account  so  firaudulently 
exhibited,  and  the  vouchers  therefor,  the  jigry  set  forth  at  large.  That 
then  and  there  the  defendant  received  through  firaud  and  imposition, 
firom  the  United  States,  the  said  balance  so  as  aforesaid  falsely  pre- 
tended to  be  due  to  him  in  a  certificate,  which  the  jury  set  forth  in 
its  proper  words  and  figures.  That  the  defendant  gave  a  receipt  for 
the  same  in  the  words  and  figures  set  forth  by  the  jury.  That  accord- 
ing to  law  the  defendant,  on  the  12th  of  May,  1791,  subscribed  and 
funded  the  said  certificate  in  the  funds  of  the  United  States,  and 
became  a  holder  of  the  stock  it  produced,  amounting,  with  the  inte- 
rest, to  $4,893  8-90;  and  that  he  gave  to  the  United  States  a  receipt 
for  funded  debt  comprising  the  said  certificate,  which  was  thereupon 
delivered  up  and  cancelled.  But  whether  the  said  subscription,  the 
subsequent  funding  of  the  said  $4,273  49-90,  with  the  interest  of 
$619  69-90^  and  the  stock  acquired  in  virtue  thereof  as  aforesaid, 
ought  to  be  allowed  as  payment  of  the  amount  of  the  said  certificate 
by  the  said  United  States  to  the  said  defendant,  the  said  jurors  know 
not ;  and  thereupon  they  pray  the  advice  of  the  court  here 
in  the  premises.    •And  if  it  ought  to  be  allowed,  then  [  *  359  ] 

22* 
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they  say  he  was  paid  the  full  amount,  to  wit,  $4,893  8-90.  And 
the  jurors  further  find,  that  prior  to  the  year  1791,  the  United  States 
had  paid  part  of  the  interest  due  on  the  said  certificate,  amounting 
tx)  $1,025  68-90.  That  the  defendant  on  the  2d  of  August,  1784, 
undertook  and  promised  to  the  United  States,  that  the  said  account 
was  just  and  true ;  that  the  sum  of  $4,273  49-90  was  justly  due  to 
him  from  the  United  State,  and  ought  to  be  so  certified  ;  and  that  the 
vouchers  produced  by  him  in  support  of  the  said  account  were  regu- 
lar and  lawful  vouchers  for  issuing  and  delivering  the  said  certificate 
to  him.  That  the  said  account  was  not  just,  nor  was  the  sum  speci- 
fied to  be  due  therein,  or  any  part  thereof,  justly  due,  but  the  said 
account  was  firaudulent,  and  the  vouchers  produced  by  him  in  sup- 
port thereof,  were  not  regular  and  lawful  vouchers  for  issuing  and 
delivering  to  him  the  said  certificate.  And  whether  on  the  whole 
matter  by  the  jurors  so  as  aforesaid  found,  the  plaintiff  ought  to 
recover  against  the  defendant,  they  are  ignorant,  and  pray  advice 
of  the  court.  And  if  upon  the  whole  matter,  &c.,  it  shall  appear 
to  the  court  that  the  defendant  did  assume  in  manner  and  form  as 
the  United  States  complain,  then  they  say  he  did  assume  upon 
himself,  &c.,  and  they  assess  the  damages  by  reason  of  the  non-per- 
formance of  his  promises  and  assumptions  aforesaid,  $3,939  70-100, 
besides  costs  and  charges;  and  for  costs  and  charges  ten  cents. 
But  if  it  appear  to  the  court  that  he  did  not  assume,  &c.,  then  they 
say  he  did  not  assume,  &c.  And  if  upon  the  whole  matter  aforesaid, 
by  the  jurors  found  in  the  manner  aforesaid,  it  shall  appear  to  the 
court  that  the  defendant  did  assume  as  to  the  sum  of  $1,025  58-90 
so  as  aforesaid  paid  by  the  United  States,  in  part  of  the  interest  so 
due  on  the  said  certificate,  funded  as  aforesaid,  &c.,  then  they  find  he 
did  assume,  &c.,  and  assess  the  damages  of  the  United  States  by 
reason  of  the  non-performance  of  the  promises  within  mentioned, 
besides  costs  and  charges,  at  $1,023  64-100,^  and  for  costs  and  charges 
ten  cents.  But  if  upon  the  whole  matter,  &c.,  it  shall  appear  to  the 
court  that  he  did  not  assume  in  construction  of  law,  in  manner  and 
form  as  the  United  States  complain,  then  they  say  he  did  not  assume 
as  to  the  said  $1,025  58-90,  &c."  Upon  this  verdict  the  circuit  court 
rendered  the  following  judgment,  on  the  2d  of  April,  1795 :  —  "  That 
the  United  States  do  recover  against  the  said  Thomas  Fenemore, 
their  damages  aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid,  as- 
sessed at  $4,965  34-100 ;  and  also,  $169  43-100  for  their  costs  and 


1  There  seems  to  be  a  variance  between  the  sums,  but  no  notice  tras  taken  of  it  in 
the  argument 
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charges,  by  the  court  •here  to  the  United  States,  with  their  [  *  360  ] 

assent,  of  increase  adjudged;  which  said  damages  in  the 

whole  amount  to  $5,134  77-100.  And  the  said  Thomas  in  mercy,  &c." 

The  cause  was  argued  at  the  last  term,  upon  an  issue  joined,  after 
an  assignment  of  the  general  errors,  and  the  plea  of  in  nullo  est 
erratum^  by  Ingersoll  and  E.  Tilghman,  for  the  plaintiff  in  error,  and 
by  Lee  (the  attorney-general)  for  the  United  States.  It  was  then 
alleged  in  diminution,  however,  that  a  rule  had  been  made,  by  con- 
sent, in  the  court  below,  which  was  not  transmitted  with  the  record, 
allowing  special  counts  to  be  added  to  the  declaration,  and  agreeing 
^^  that  no  objection  should  be  made  to  them  by  reason  of  their  being 
of  such  a  nature  as  not  to  be  joined  with  the  first  or  any  other 
counts;"  in  consequence  of  which  the  two  special  counts  above 
stated  had  been  added.  A  certiorari  was,  therefore,  awarded  at  the 
instance  of  the  attorney-general,  upon  the  return  to  which,  at  the 
present  term,  the  rule  was  duly  certified.' 

*  On  the  7th  of  August,  1797,  the  judges  delivered  their  [  •  363  ] 
opinion  to  the  following  effect : 

Chase,  J.  The  judgment  of  the  circuit  court  ought  to  be  affirmed. 
Here  is  the  case  of  a  plain  firaud.  A  man  sets  up  a  claim,  exhibits 
colorable  vouchers  to  support  it,  deceives  the  public  officer,  obtains 
a  certificate  that  his  claim  is  just,  and  finally,  converts  that  certificate 
into  transferable  stock.      The  transaction  is  rank  from  the  beginning 


1  It  became  a  question,  whether  the  return  to  a  certiorari  (which  was  made  in  this 
instance,  bj  the  clerk  of  the  circuit  court  under  his  hand  and  the  seal  of  the  court)  was 
within  the  rule  established  at  the  last  term  (ante,  p.  S56,)  relative  to  the  return  of  writs 
of  error  ? 

Chase,  J.  It  appears  to  me,  that  the  cases  are  embraced  by  the  same  principle ; 
and,  therefore,  that  the  return  of  the  certiorari  ought  to  be  allowed. 

Iredell,  J.  I  cannot  thinks  that  a  regulation  respecting  writs  of  error,  extends, 
of  course,  to  writs  o£  certiorari.  They  are  process  whose  nature  and  operation  are  in 
some  respects  widely  different  The  present  case,  therefore,  seems  to  require  a  new 
rule. 

Patrrson,  J.  1  will  not  decide,  whether,  generally  speaking,  writs  of  error  will 
include  writs  of  certiorari;  but  as  to  the  present  object,  they  are  clearly  within  the 
principle  of  the  same  rule. 

Gushing,  J.  It  is  enough  for  the  present  purpose,  that  the  principle  of  the  rule 
applies  as  strongly  to  the  return  of  a  certiorari,  as  to  the  return  of  a  writ  of  error. 

Ellsworth,  C.  J.  By  the  rule,  it  was  made  the  duty  of  the  clerk  of  the  circuit  court 
to  return  the  writ  of  error,  and  as  the  writ  of  error  is  not  returned,  unless  all  the  pro- 
ceedings in  the  cause  accompany  it,  the  return  to  the  present  certiorari  can  only  be 
considered  as  completing  the  duty  imposed  by  the  original  rule,  in  pursuance  of  a  sup- 
plementary order  from  this  court 
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to  the  end;  and  the  jnry  have  properly  found  not  only  the  fraud,  but 
the  value  of  the  certificate  obtained  by  it  The  United  States,  by 
adopting  the  present  mode  of  proceeding,  have  {Nrecluded  themselves 
from  ever  disputing  hereafter  the  validity  of  the  certificate ;  and  they 
will  never,  perhaps,  be  able  to  indemnify  themselves  against  the  sub- 
sequent payments  of  interest,  unless  Fenemore  remains  solvent,  and 
accessible  to  legal  process.  But  surely  it  ought  never  to  have  been 
a  subject  of  argument  in  a  court  of  justice,  whether,  on  stating  a 
manifest  fraud  practised  upon  the  public  credit  and  treasury,  the  Uni- 
ted States  is  entitled  to  recover  an  equivalent  for  the  pecuniary 
injury,  from  the  avowed  delinquent 

Iredell,  J.  I  am  clearly  of  the  same  opinion.  Upon  strict  tech- 
nical rules,  I  had,  at  first,  some  doubts  whether  the  inconsistency  of 
the  counts  in  the  declaration  would  not  be  fatal ;  but  on  the  appear- 
ance of  the  rule  entered  into  by  consent,  for  the  very  purpose  of 
obviating  objections  on  that  ground,  my  mind  was  perfectly  satisfied. 

The  only  question,  therefore  that  remains  to  be  decided, 
[  •  364  ]  turns  upon  the  right  of  the  *  United  States  to  affirm  the 

original  transaction ;  and  if  they  have  that  right,  it  follows, 
inevitably,  that  they  ought  to  recover  from  the  defendant  an  equiva- 
lent for  the  value  of  the  certificate,  which  was  surreptitiously  obtained. 
I  have  no  difficulty  in  saying  that  the  right  exists,  and  that  the  public 
interest,  involved  in  the  credit  of  a  public  paper  medium,  required  the 
exercise  of  the  right  in  a  case  of  this  kind.  The  circulation  of  the 
certificate  should  be  unimpaired ;  but  the  defendant  ought,  at  least, 
to  be  made  responsible  in  his  purse  for  the  fraud.  The  defence  is, 
indeed,  an  extraordinary  one.  It  is  an  attempt  to  make  the  very  act 
of  fraud  an  instrument  or  shield  of  protection.  But,  I  trust,  no  man 
will  ever  be  able  to  defend  himself  in  an  American  court  of  justice 
upon  the  ground  of  his  own  turpitude.  As  therefore  every  excep- 
tion to  form  has  been  obviated  by  consent,  and  as  the  special  verdict 
finds  every  material  fact  to  justify  the  judgment  of  the  court  below, 
I  think  that  judgment  ought  to  be  affirmed. 

Gushing,  J.  The  cause  is  susceptible  of  litfle  doubt  The  Uni- 
ted States  had  a  right  to  affirm  the  original  transaction,  and  to 
proceed,  as  they  have  done,  for  the  recovery  of  the  value  of  the  cer- 
tificate and  the  interest 

Ellsworth,  C.  J.  Giving  a  reasonable  effect  to  the  rule  which 
the  parties  themselves  have  entered  into,  all  objection,  as  to  the  form 
and  inconsistences  of  the  declaration,  is  obviated.     Then,  it  is  to  be 
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considered,  that  the  United  States  had  an  option,  either  to  affirm,  or 
disaffirm  the  original  contract ;  and  by  the  present  action  they  have 
chosen  to  affirm  it  The  special  verdict  fairly  authorized  the  court 
below  to  give  judgment  for  the  value  of  the  certificate  on  the  first 
and  second  counts,  and  for  the  amount  of  the  money  received  as 
interest  on  the  third  count  With  respect,  however,  to  the  right  of 
disaffirmance,  I  wish  to  be  understood  as  limiting  it  to  the  continu- 
ance of  the  certificate  in  the  hands  of  the  original  party,  for,  if  the 
certificate  had  passed  into  the  hands  of  a  bond  fide  purchaser,  even 
a  court  of  equity  would,  I  think,  refuse  to  invalidate  it ;  and,  I  am 
sure,  public  policy  would  forbid  the  attempt 

Paterson,  J.  As  I  joined  in  giving  the  judgment  of  the  circuit 
court  it  gives  me  pleasure  to  be  relieved  firom  the  necessity  of  deliver- 
ing any  opinion  on  the  present  occasion.  But,  though  I  have  no 
doubt  on  the  case  now  to  be  decided,  it  appears  to  me  to  be  another, 
and  a  great  question,  how  far  a  bill  in  equity  would  reach  all  the 
points  involved  in  the  original  transaction. 

Judgment  affirmed. 


Brown,  Plaintiff  in  Error,  v.  Barry.  [  *  365  ] 

3  D.  365. 

A  repealing  act,  and  an  act  suspending  it,  passed  at  the  same  session,  aro  to  be  construed 

so  that  both  may  have  effect,  if  possible. 
The  Vii^inia  act  of  1785,  declaring  the  commencement  of  acts  to  bo  from  the  day  on  which 

they  in  fact  pass,  does  not  apply,  because  both  laws  were  passed  at  the  same  session,  and 

the  question  is,  whether  one  changes  the  other,  and  this  is  the  special  case  provided  for 

by  the  3d  section  of  the  act  of  1789. 
Where  the  act  of  1785  does  not  apply,  the  rale  in  the  British  parliament,  that  acts  of  the 

same  session  hare  effect  from  the  same  day,  obtains  in  Virginia. 
In  a  count  against  the  drawer  for  non-payment,  it  is  not  necessary  to  aver  that  the  bill  was 

accepted,  or  if  not  accepted  that  it  was  protested  for  non-acceptance.^ 
Under  the  Virginia  act  of  1775,  the  actual  consideration,  though  different  from  that  stated 

on  the  face  of  the  bill,  governs,  and  the  jury  having  found  that  to  be  such  as  to  take  the 

case  out  of  the  statute,  the  statement  on  the  face  of  the  bill  is  immaterial.    If  the  jury 

find  specially  the  value  of  foreign  money,  the  want  of  an  averment  of  the  value  in  the 

declaration  is  cured. 
In  such  case  a  declaration  in  the  dA^  is  not  erroneous. 


^  Clark  V.  Russell,  3  D.  415. 
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Error  to  the  circuit  court  for  the  District  of  Virginia.  An  action 
of  debt  was  brought  in  that  court  by  the  defendant  in  error,  as 
indorsee  of  a  bill  of  exchange  drawn  in  Virginia  by  the  defendant, 
for  the  sum  of  770/.  "  for  value  in  current  money  here  received,"  and 
dated  February  11, 1793,  payable  at  sixty  days'  sight  The  declara- 
tion averred  a  protest  for  non-payment  on  the  21st  day  of  June,  1793, 
and  concluded,  "  whereby,  and  by  force  of  the  act  of  the  general 
assembly  of  the  commonwealth  of  Virginia,  in  that  case  made  and 

provided,  an  action  accrued,"  &c. 
[  *  366  ]       *  To  this  declaration  there  was  a  plea  of  nil  debet^  issue  was 

thereupon  joined,  and,  affc^r  a  trial,  the  jury  found  a  special 
verdict  in  the  following  words :  —  "  We  of  the  jury  find,  that  the  con- 
sideration given  for  the  bill  of  exchange  in  the  declaration  mentioned, 
was  the  undertaking  of  Andrew  Clow  &  Co.,  a  parly  interested  in 
receiving  the  same,  to  deliver  to  James  Brown,  the  drawer  thereof, 
other  bills  of  exchange,  in  sterling  money,  to  the  same  amount  K 
the  court  shall  be  of  opinion  that  the  consideration  above-mentioned 
did  not  come  within  the  operation  of  the  fourth  section  of  the  act  of 
assembly  of  the  28  Greorge  2,  c.  2,  entitled  ^  an  act  to  amend  an  act 
entitled,  an  act  declaring  the  law  concerning  executions,  and  for  the 
relief  of  insolvent  debtors,  and  for  other  purposes  therein  mentipned,' 
then  we  find  for  the  plaintiff,  ((4,404.42  damages ; — ^if  otherwise,  we 
find  for  the  plaintiff  $3,303.82  damages."  To  the  special  verdict, 
this  memorandum  was  added :  <^  And  it  is  agreed  by  the  parties,  that 
if  in  the  opinion  of  the  court,  the  plaintifi*  could  not  legally  give 
parol  testimony  to  prove  that  the  bill  in  the  declaration  mentioned, 
was  in  fact  drawn  for  other  consideration  than  current  money,  the 
verdict  shall  be  changed  firom  the  greater  to  the  less  sum  found  in 
the  said  verdict"  Whereupon  judgment  was  rendered  for  the  sum 
of  $4,404.42,  with  interest  at  five  per  cent  from  the  day  of  rendering 
the  judgment,  and  costs. 

From  the  judgment  of  the  circuit  court,  the  present  writ  of  error 
was  brought,  a  variety  of  exceptions  were  taken  to  the  record,  and 
after  argument  by  Lee^  attorney-general,  for  the  plaintiff  in  error,  and 
by  E.  Tilghmafij  for  the  defendant,  the  opinion  of  the  court  was 
delivered  by  the  chief  justice,  in  the  following  terms. 

[  •  367  ]      •  Ellsworth,  C.  J.     In  delivering  the  opinion  of  the 
court,  I  shall  briefly  consider  the  exceptions  to  the  record,  in 
the  order  in  which  they  have  been  proposed  at  the  bar. 

L  The  first  exception  states,  that  the  act  of  the  legislature  of  Vir- 
ginia, passed  in  the  year  1748,  on  which  the  action  is  founded  as 
an  action  of  debt,  was  not  in  force  when  the  bill  of  exchange  was 
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drawn,  to  wit,  on  the  11th  of  February,  1793.  The  question  is, 
whether  two  subsequent  acts  of  the  legislature  of  that  State  passed 
at  a  session  in  1792,  namely,  one  of  November,  declaring  the  repeal 
of  the  act  of  1748,  and  another  of  December,  declaring  a  suspension 
of  that  repeal  until  October,  1793,  did  in  fact  repeal,  and  leave  re- 
pealed, the  said  act  of  1748.  This  it  is  contended  must  have  been 
their  eflect,  as  ascertained  and  limited  by  two  other  statutes,  namely, 
one  of  1789,  declaring  that  the  repeal  of  a  repealing  act  shall  not 
revive  the  act  first  repealed ;  the  other  of  1783,  declaring  that  sta- 
tutes should  take  effect  from  the  day  on  which  they  in  fact  passed, 
unless  another  day  was  named.  It  must  be  taken,  however,  that  the 
act  of  1748  remained  in  force,  and  that  until  after  the  bill  was  drawn, 
for  the  following  reasons :  1.  The  act  suspending  the  repealing  act 
of  November,  1792,  is  not  within  the  act  of  1789,  which  declares  that 
the  repeal  of  a  repealing  act  shall  not  revive  the  act  first  repealed. 
The  suspension  of  an  act  for  a  limited  time  is  not  a  repeal  of  it ; 
and  the  act  of  1789,  being  in  derogation  of  the  common  law,  is  to  be 
taken  strictly.  2.  The  repealing  act,  and  the  act  suspending  it,  acts 
of  the  same  session,  are,  according  to  the  British  construction  of 
statutes,  and  the  rule  which  appears  to  have  prevailed  in  Virginia, 
parts  of  the  same  act,  and  have  effect  from  the  same  day,  and  taken 
together  as  parts  of  the  same  act,  they  only  amount  to  a  provision 
that  a  repeal  of  the  act  of  1748  should  take  place  at  a  day  then 
future.  The  act  of  1785,  declaring  the  commencement  of  acts  to  be 
firom  the  day  on  which  they  in  fact  pass,  does  not  apply  here,  for  by 
the  third  section  of  the  act  of  1789,  it  is  provided,  that  when  a  ques- 
tion shall  arise  whether  a  law  passed  during  any  session  changes  or 
repeals  a  former  law  during  the  same  session,  which  is  the  present 
case,  the  same  construction  shall  be  made,  as  if  the  act  of  1785  had 
never  been  passed ;  that  is,  both  acts  being  of  the  same  session  shall 
have  the  same  commencement  on  the  first  day  of  the  session.  3. 
The  manifest  intent  of  the  suspending  act  was,  that  the  act  repealed 
by  the  repealing  act,  should  continue  in  force  until  a  day  then  future, 
the  first  of  October,  1793.  It  could  have  bad  no  other  intent.  And 
the  intention  of  the  legislature,  when  discovered,  must  prevail,  any 
rule  of  construction  dedared  by  previous  acts  to  the  contrary 
notwithstanding.  Thus  •the  act  df  1748  clearly  was  in  [  •  368  ] 
force  when  the  bill  was  drawn. 

11.  The  second  exception  states  that  there  is  no  averment  of  a 
protest  for  non-acceptance  of  the  bills. 

This  exception  is  invalid  on  two  grounds.  1.  It  does  not  appear 
that  the  bill  was  not  accepted,  so  that  there  could  have  been  such 
protest ;  and  if  accepted  it  would  have  been  immaterial  for  the  plain- 
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tiff  to  show  that  it  was  so,  as  his  right  of  action  could  in  no  measure 
depend  on  that  fact  The  silence  of  the  declaration  as  to  the  ques- 
tion whether  the  bill  was  accepted  or  not,  does  not  vitiate  it ;  the 
action  being  on  a  protest  for  non-payment.  2.  As  to  bills  drawn  in 
the  United  States  and  payable  in  Europe,  of  which  this  is  one,  the 
custom  of  merchants  in  this  country  does  not  ordinarily  require,  to 
recover  on  a  protest  for  non-payment,  that  a  protest  for  non-accept- 
ance should  be  produced,  though  the  bills  were  not  accepted.  I  say 
the  custom  of  merchants  in  this  country ;  for  the  custom  of  merchants 
somewhat  varies  in  different  countries,  in  order  to  accommodate  itself 
to  particular  courses  of  business,  or  other  local  circumstances. 

IIL  The  third  exception  states,  that  the  judgment  i^  for  too  large 
a  sum,  the  bill  having  been  taken  for  staling,  when  by  the  act  of 
1775,  it  ought  to  have  been  taken  for  current  money  of  Virginia. 
That  act  requires,  that  if  the  consideration  of  a  bill  be  a  preexisting 
currency  debt,  or  be  current  money  paid  at  the  time  of  the  draft,  the 
bill  shall  express  the  amount  of  the  debt,  or  currency  paid,  which  was 
the  real  consideration.  And  that  on  failure  so  to  do,  the  bill,  though 
it  may  be  expressed  for  sterling,  as  in  this  case,  shall  be  taken  to  be 
for  current  money.  The  bill  is  thus  expressed:  "  For  value  received 
in  current  money,"  but  it  does  not  say  how  much.  The  jury  how- 
ever, have  by  their  special  verdict,  ascertained  that  the  real  considera- 
tion of  the  bill  was  an  engagement  to  draw  other  sterling  bills.  Now 
it  is  clear,  that  the  consideration  in  fact,  though  variant  from  the 
face  of  a  bill,  is  regarded  by  the  act,  and  must  be  sought  for,  to  give 
the  act  effect.  Upon  inquiry  the  jury  have  found  the  consideration 
to  be  such  as  to  take  the  case  out  of  the  statute.  In  this  bill  then, 
the  words  added  to  value  received,  namely,  "  in  current  money,"  were 
immaterial  and  without  effect ;  and  therefore  the  words  in  the  de- 
claration, as  descriptive  of  the  bills,  might  be  disregarded  by  the  jury 
and  the  court 

IV.  The  fourth  exception  states,  that  the  action  is  for  foreign 
money,  and  its  value  is  not  averred.  The  verdict  cures  this.  The 
jury  have  found  the  value,  their  verdict  being  in  dollars.  The  value 
of  sterling  money,  here  sued  for,  had  been  long  ascertained  in  Vir- 
ginia by  statute,  and  was  certain  enough. 
[  •  369  ]  •  V.  The  fifth  exception  states,  that  the  declaration  is  in 
the  debetj  as  well  as  the  detinet^  though  for  foreign  money. 

The  reason  of  the  rule,  that  debet  for  foreign  money  is  ill,  is  the 
uncertainty  of  its  value ;  and,  therefore,  both  the  answers  given  to 
the  fourth  apply  to  this  present  exception. 

Let  the  jtuHg^nent  of  the  circuit  court  be  affirmed. 

5  II.  295. 
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*  Emory  i;.  Grenouqh.  [*369] 

8  D.  369. 

Error  from  the  circuit  court  for  the  district  of  Massachusetts. 

This  cause  and  several  others  were  stricken  from  the  docket,  the 
record  not  showing  that  the  parties  were  citizens  of  different  States. 
See  Bingham  v.  Cabot,  3  D.  882. 


*  Hamilton  v.  Moore.  [  *371  ] 

3  D.  371. 

A  writ  of  error  must  be  retamed  and  entered  at  the  retom  term.    If  a  term  intervene,  the 
objection  is  fatal,  and  the  error  is  not  capable  of  being  removed  by  any  amendment. 

Error  from  the  circuit  court  for  the  district  of  Georgia.    Judg- 
ment had  been  rendered  in  the  court  below,  for  the  defendant  in 
error,  on  the  15th  of  November,  1796.     On  the  2d  of  Janu- 
ary, 1797,  the  writ  of  error  was  sued  out,  *and  lodged  in  [  *372  ] 
the  office  of  the  clerk  of  the  circuit  court ;  and  it  was  served, 
with  the  proper  notices,  on  the  defendant  in  *  error,  upon  [  *  373  J 
the  14th  of  January,  1797 ;  but  the  affidavit  of  service  was 
not  made  until  the  May  Mowing;  nor  was  the  writ  even  transmit- 
ted,  or  returned,  until  the  present  term. 

•  The  Court  observed,  that  there  was  no  error  in  point  of  [  •377  ] 
fact;  nor  any  clerical  error  to  amend.     The  writ  bears  the 
date  when  it  was  actually  sued  out  and  lodged  in  the  office ;  there 
is,  therefore,  nothing  on  the  record  by  which  it  can  be  amended ;  and 
the  objection  is  fataL  , 

The  writ  of  error  wasy  therefore^  nonrpros^d* 


VOL.  I.  23 
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[•378]  •FEBRUARY    TERM,  1798. 

HOLLINGSWORTH   et  OL  V.  VIRGINIA. 

8  D.  378. 

The  elerenth  amendment  of  the  constitation  deprived  this  oonrt  of  jcuisdiction  oyer  saitB 
■gainst  a  State  bj  dtizeni  of  another  State;  and  Boits  pending  at  the  time  of  its  adoption 
can  be  no  farther  prosecated. 

The  decision  of  the  coiirt,  in  the  case  of  Chisholm,  Executor,  t;« 
Georgia,  (2  D.  419,)  produced  a  proposition  in  congress,  for  amend- 
ing the  constitution  of  the  United  States,  according  to  the  following 
terms: 

^  The  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  State  or  by 
citizens  or  subjects  of  any  foreign  State." 

The  proposition  being  now  adopted  by  the  constitutional  number 
of  States,  Lee^  attorney-general,  submitted  this  question  to  the  court : 
Whether  the  amendment  did,  or  did  not,  supersede  all  suits  depend- 
ing, as  well  as  prevent  the  institution  of  new  suits  against  any  one 
of  the  United  States  by  citizens  of  another  State  ? 

W.  TUghman  and  Rawle  argued  in  the  negative,  contending  that 
the  jurisdiction  of  the  court  was  unimpaired,  in  relation  to  all  suits 
instituted  previously  to  the  adoption  of  the  amendment. 

[  *  382  ]  *  The  Court,  on  the  day  succeeding  the  argument,  de- 
livered an  unanimous  opinion,  that  the  amendment  being 
constitutionally  adopted,  there  could  not  be  exercised  any  jurisdiction, 
in  any  case,  past  or  future,  in  which  a  State  was  sued  by  the  citizens 
of  another  State,  or  by  citizens  or  subjects  of  any  foreign  State. 

1  P.  no. 
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*  Bingham,  PlaintifF  in  Eiror,  v.  Cabot  et  al.       [  *  382  ] 

8  D.  382. 

When  the  jurisdiction  of  the  court  below  depends  on  the  citizenship  of  the  parties,  if  the 
record  does  not  show  the  necessary  citizenship,  the  caase  will  be  struck  from  the  docket^ 

This  action  came  again  before  the  court  on  a  writ  of  error ;  and 
an  objection  was  taken  to  the  record,  that  it  was  not  stated,  and  did 
not  appear  in  any  part  of  the  process  and  pleadings,  that  the  plaintiffs 
below  and  the  defendant  were  citizens  of  different  States,  so  as  to 
give  jurisdiction  to  the  federal  court 

The  Court  were  clearly  of  opinion,  that  it  was  necessary  to  set 
forth  the  citizenship,  (or  alienage,  where  a  foreigner  was  con- 
cerned,) of  the  respective  parties,  in  order  to  bring  the  *  case  [  *  384  ] 
within  the  jurisdiction  of  the  circuit  court ;  and  that  the  re- 
cord, in  the  present  case,  was  in  that  respect  defective. 

This  cause  and  many  others  in  the  same  predicament,  were  accord- 
ingly struck  off  the  docket. 

4D.  7,12,22;  1  0.343;  2C.  9;  8P!ll2;  11  P.  351;  12  P.  657;  2H.  9;  6H.31; 

16  H.  314. 


*  Jones,  Indorsee,  v.  Le  Tombe.  [  *3S4  ] 

3  D.  384. 

A  bill  of  exchange  drawn  hy  the  consul-general  of  France  on  the  public  treasury  of  his 
country,  shows  on  its  face  that  the  contract  was  on  account  of  the  goremment,  that  the  en- 
gagement was  official  and  not  personal,  and  that  it  is  not  a  cause  of  action  against  the 
drawer. 

Capias  in  case.  This  was  an  action  brought  originally,  in  the 
supreme  court,  by  John  Cof&n  Jones,  a  citizen  of  Massachusetts,  as 
indorsee  of  James  Swan,  against  the  defendant,  the  consul-general 


1  In  this  case,  the  judgment  below  was  against  the  plaintiff  in  error,  and  striking 
the  cause  from  tJie  docket  was  equivalent  to  a  refusal  to  reverse  the  judgment  of  the 
court  below. 
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of  the  French  republic,  as  drawer  of  a  number  of  protested  bills  of 
exchange.  The  bills  were  signed  "  Le  Tombe,  Le  Ck)nsul-Greneral,'* 
and  directed  "  Au  Citoyen  Payeur  General  des  depenses  du  Departe- 
ment  de .  A  la  Tresorerie  Nationale  k  Paris,'*  and  they  pur- 
ported to  be  for  "valeur  re^ue  de  dit,  conformement  ai^  compte  rendu 
au  Ministre,"  &c.,  &c.  They  bore  a  certificate  showing  that  they  had 
been  registered  at  the  consulate  of  France  for  the  port  of  Philadel- 
phia, and  a  declaration  by  Adet,  the  Minister  Plenipotentiary  of  the 
French  Republic,  that  the  faith  of  the  French  nation  was  pledged  for 
their  payment,  and  requesting  the  proper  officer  of  the  treasury  to 

pay  them. 
[  •  385  ]  •  At  the  opening  of  the  term,  Dallas  and  Du  Ponceau  had 
obtained  a  rule,  that  the  plaintiff  show  his  cause  of  action, 
and  why  the  defendant  should  not  be  discharged  on  filing  a  com- 
mon appearance ;  and  now  Ingersoll  and  E,  Tilghman  showed  cause, 
produced  the  bills  of  exchange,  and  the  plaintiff's  positive  affidavit 
of  a  subsisting  debt,  including  a  declaration,  '^  that  he  was  induced, 
principaUy,  to  purchase  the  bills,  in  consideration  of  the  character 
and  private  fortune  of  the  defendant,  and  that  without  the  fullest 
confidence  in  the  personal  credit  and  responsibility  of  the  defendant, 
he  verily  believed  he  would  not  have  purchased  them."  They  then 
contended,  that  the  positive  affidavit  was  sufficient,  in  this  court,  for 
holding  the  defendant  to  bail ;  that  it  was  not  incumbent  on  them  to 
show  to  whose  use  the  money  was  applied,  since  it  was  paid  to  the 
defendant ;  that  when  a  consul  acts  as  a  merchant,  and  draws  bills 
for  cash  advanced,  he  is  not  entitled  to  any  privilege ;  that  the  defend- 
ant must  prove  that  he  had  a  right  to  draw  the  bills  as  consul ;  that 
even  if  he  had  the  right  to  draw,  he  might  pledge  his  private  credit, 
in  aid  of  his  official  function ;  and  that  the  critical  situation  of  the 
French  republic  raises  a  presumption,  that  the  reliance  was  placed  on 
the  private  credit  of  the  defendant. 

The  counsel  for  the  defendant  were  stopped  when  they  rose  to  re- 
ply ;  and  the  court  were  unanimously  and  clearly  of  opinion,  that 
the  contract  was  made  on  account  of  the  government ;  that  the  cre- 
dit was  given  to  it  as  an  official  engagement ;  and  that,  therefore, 
there  was  no  cause  of  action  against  the  present  defendant. 

The  rule  was,  accordingly,  made  absolute ;  and  the  plaintiff  soon 
afterwards  discontinued  the  action. 


AUGUST  TERM,  1798.  269 

Calder  v.  Ball.    3  D. 

•AUGUST  TERM,  1798.  [•386] 

Calder  and  WiFfi  v.  Bull  and  Wipe. 

3  p.    386. 

A  resolatton,  or  law  of  the  State  of  Connecticut,  setting  aside  a  decree  of  a  court  of  probate, 
and  granting  a  new  hearing  before  the  same  court,  with  liberty  of  appeal,  is  not  an  ex  pott 
fieto  law,  within  the  meaning  of  the  10th  section  of  the  Ist  article  of  the  Constitntion  of 
the  United  States. 

That  artide  has  reference  only  to  crimes. 

In  error  from  the  State  of  Connecticut.  The  cause  was  argued  at 
the  last  term,  (in  the  absence  of  the  chief  justice,)  and  now  the  court 
delivered  their  opinions  seriatim. 

Chase,  J.  The  decision  of  one  questibn  determines,  in  my  opinion, 
the  present  dispute.  I  shall,  therefore,  state  from  the  record  no  more 
of  the  case  than  I  think  necessary  for  the  consideration  of  that  ques- 
tion only. 

The  legislature  of  Connecticut,  on  the  second  Thursday  of  May, 

1795,  passed  a  resolution  or  law,  which,  for  the  reasons  assigned,  set 
aside  a  decree  of  the  court  of  probate  for  Hartford,  on  the  21st  of 
March,  17S3r4irhich  decree  disapproved  of  the  will  of  N<»rmand  Mor* 
lison,  the  grandson,  made  the  21st  of  August,  1779,  and  refused  to 
record  the  said  wiltjjand  granted  a  new  hearing  by  the  said  court  of 
probate,  with  liberty  of  appeal  therefrom,  in  six  months.  A  new 
hearing  was  had,  in  virtue  of  tliis  resolution,  or  law,  before  the  said 
court  of  probate,  who,  on  the  27th  of  July,  1795,  approved  the  said 
will,  and  ordered  it  to  be  recorde(|^  At  August,  1795,  appeal  was 
then  had  to  the  superior  court  at  Hartford,  who,  at  February  term, 

1796,  affirmed  the  decree  of  the  court  of  probate.\  Appeal  was  had 
to  the  supreme  court  of  errors  of  Connecticut,  who,  in  June,  1796, 
adjudged  that  there  were  no  errors.  More  than  eighteen  months 
elapsed  from  the  decree  of  the  court  of  probate,  on  the  1st  of  March, 
1793,  and  thereby  Caleb  BuU  and  wife  were  barred  of  aU 

right  •  of  appeal,  by  a  statute  of  Connecticut.  There  was  [  *  387  ] 
no  law  of  that  State  whereby  a  new  hearing,  or  trial,  before 
the  said  court  of  probate  might  be  obtained.  Calder  and  wife  claim 
the  premises  in  question,  in  right  of  his  wife,  as  heiress  of  N.  Morri- 
son, physician ;  Bull  and  wife  claim  under  the  will  of  N.  Morrison, 
the  grandson. 

The  counsel  for  the  plaintiffs  in  error,  contend  that  the  said  resolu- 

23* 
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tion  or  law  of  the  legialatare  of  Connecticut,  granting  a  new  heaiing 
in  the  above  case,  is  an  expost  facto  law,  prohibited  by  the  oonstita- 
tion  of  the  United  States ;  that  any  law  of  the  federal  government, 
or  of  any  of  the  state  governments,  contrary  to  the  constitution  of 
the  United  States,  is  void ;  and  that  this  court  possesses  the  power 
to  declare  such  law  void 

It  appears  to  me  a  self-evident  proposition,  that  the  several  state 
legislatures  retain  all  the  powers  of  legislation  delegated  to  them  by 
the  state  constitutions,  which  are  not  expressly  taken  away  by  the 
constitution  of  the  United  States.  The  establishing  courts  of  jus- 
tice, the  appointment  of  judges,  and  the  making  regulations  for  the 
administration  of  justice  within  each  State,  according  to  its  laws,  on 
all  subjects  not  intrusted  to  the  federal  government,  appears  to  me 
to  be  tiie  peculiar  and  exclusive  province  and  duty  of  the  state  legis- 
latures. All  the  powers  delegated  by  the  people  of  the  United  States 
to  the  federal  government  are  defined,  and  no  constructive  powers 
can  be  exercised  by  it,  and  all  the  powers  that  remain  in  the  state 
governments  axe  indefinite,  except  only  in  the  constitution  of  Mas- 
sachusetts. 

The  effect  of  the  resolution  or  law  of  Connecticut  above  stated,  is 
to  revise  a  decision  of  one  of  its  inferior  courts,  called  the  court  of 
probate  for  Hartford,  and  to  direct  a  new  hearing  of  the  case  by  the 
same  court  of  probate  that  passed  the  decree  against  the  will  of 
Normand  Morrison.  By  the  existing  law  of  Connecticut,  a  right  to 
recover  certain  property  had  vested  in  Calder  and  wife  (the  appel- 
lants) in  consequence  of  a  decision  of  a  court  of  justice,  but,  in  vir- 
tue of  a  subsequent  resolution  or  law,  and  the  new  hearing  thereof, 
and  the  decision  in  consequence,  this  right  to  recover  certain  property 
was  divested,  and  the  right  to  the  property  declared  to  be  in  Bull  and 
wife,  the  appellees.  *The  sole  inquiry  i8,*whether  this  resolution  or 
law  of  Connecticut,  having  such  operation,  is  an  ex  post  facto  law, 
within  the  prohibition  of  the  federal  constitution  ? 

Whether  the  legislature  of  any  of  the  States  can  revise  and  correct 
by  law,  a  decision  of  any  of  its  courts  of  justice,  although  not  pro- 
hibited by  the  constitution  of  the  State,  is  a  question  of  very  great 
importance,  and  not  necessary  now  to  be  determined,  because  the 
resolution  or  law  in  question  does  not  go  so  far.  /l  cannot 
[  *  388  ]  subscribe  to  the  omnipotence  of  a  state  *  legislature,  or  that 
it  is  absolute  and  without  control,  although  its  authority 
should  not  be  expressly  restrained  by  the  constitution,  or  fundamental 
law  of  the  State.  The  people  of  the  United  States  erected  their 
constitutions,  or  forms  of  government,  to  establish  justice,  to  promote 
the  general  welfare,  to  secure  the  blessings  of  liberty ;  and  to  protect 
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their  persons  and  property  from  violence.  The  purposes  for  which 
men  enter  into  society  wiU  determine  the  nature  and  terms  of  the 
social  compact ;  and  as  they  are  the  foundation  of  the  legislative 
power,  they  will  decide  what  are  the  proper  objects  of  it.  The  na- 
ture and  ends  of  legislative  power  will  limit  the  exercise  of  it.  This 
fimdatnental  principle  flows  from  the  very  nature  of  our  free  republican 
governments,  that  no  man  should  be  compelled  to  do  what  the  laws 
do  not  require,  nor  to  refrain  from  acts  which  the  laws  permit  There 
are  acts  which  the  federal  or  state  legislature  cannot  do,  without  ex- 
ceeding their  authority.  There  are  certain  vital  principles  in  our  free 
republican  governments,  which  wiU  determine  and  overrule  an  appa- 
rent and  flagrant  abuse  of  legislative  power ;  as  to  authorize  mani- 
fest injustice  by  positive  law ;  or  to  take  away  that  security  for  per- 
sonal liberty,  or  private  property,  for  the  protection  whereof  the 
government  was  established.  An  act  of  the  legislature  (for  I  can- 
not call  it  a  law)  contrary  to  the  great  first  principles  of  the  social 
compact,  cannot  be  considered  a  rightful  exercise  of  legislative  au- 
thority. The  obligation  of  a  law  in  governments  established  on 
express  compact,  and  on  republican  principles,  must  be  determined 
by  the  nature  of  the  power  on  which  it  is  founded^A  few  instances 
will  suffice  to  explain  what  I  mean.  A  law  that  punished  a  citizen 
for  an  innocent  action,  or,  in  other  words,  for  an  act,  which,  when 
done,  was  in  violation  of  no  existing  law ;  a  law  that  destroys,  or 
impairs,  the  lawful  private  contracts  of  citizens ;  a  law  that  makes  a 
man  a  judge  in  his  own  cause ;  or  a  law  that  takes  property  from  A. 
and  gives  it  to  B.  It  is  against  all  reason  and  justice  for  a  people  to 
intrust  a  legislature  with  such  powers;  and,  therefore,  it  cannot  be 
presumed  that  they  have  done  it.  The  genius,  the  nature,  and  the 
spirit  of  our  state  governments,  amount  to  a  prohibition  of  such  acts 
of  legislation;  and  the  general  principles  of  law  and  reason  forbid  them. 
The  legislature  may  enjoin,  permit,  forbid  and  punish;  they  may 
declare  new  crimes,  and  establish  rules  of  conduct  for  all  its  citizens 
in  future  cases ;  they  may  command  what  is  right,  and  prohibit  what 
is  wrong ;  but  they  cannot  change  innocence  into  guilt ;  or  punish 
innocence  as  a  crime ;  or  violate  the  right  of  an  antecedent  lawful 
private  contract ;  or  the  right  of  private  property.  To  maintain  that 
our  federal  or  state  legislature  possesses  such  powers,  if  they 
had  not  been  expressly  restrained,  would,  •in  tny  opinion,  be  [  *  389  [ 
a  political  heresy  altogether  inadmissible  in  our  free  repub- 
lican governments,^ 

All  the  restrictions  contained  in  the  constitution  of  the  United 
States  on  the  power  of  the  state  legislatures,  were  provided  in  favor 
of  the  authority  of  the  federal  government.     The  prohibition  against 
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their  making  any  ez  post  facto  laws  was  introduced  for  greater  cau* 
tion,  and  very  probably  arose  firom  the  knowledge  that  the  pailia* 
ment  of  Great  Britain  claimed  and  exercised  a  power  to  pass  such 
laws,  under  the  denomination  of  bills  of  attainder,  or  bills  of  pains 
and  penalties;  the  first  inflicting  capital,  and  the  other  less  punish- 
ment These  acts  were  legislative  judgments ;  and  an  exercise  of 
judicial  power.  Sometimes  they  respected  the  crime,  by  declaring 
acts  to  be  treason  which  were  not  treason  when  committed ;  ^  at  other 
times  they  violated  the  rules  of  evidence,  to  supply  a  deficiency  of 
legal  proof,  by  admitting  one  witness,  when  the  existing  law  required 
two ;  by  receiving  evidence  without  oath ;  or  the  oath  of  the  wife 
against  the  husband ;  or  other  testimony  which  the  courts  of  justice 
would  not  admit ;  '  at  other  times  they  inflicted  punishments  where 
the  party  was  not  by  law  liable  to  any  punishment ; '  and  in  other 
cases  they  inflicted  greater  punishment  than  the  law  annexed  to  the 
offence.^  The  ground  for  the  exercise  of  such  legislative  power  was 
this,  that  the  safety  of  the  kingdom  depended  on  the  death,  or  other 
punishment,  of  the  ofiender ;  as  if  traitors,  when  discovered,  could  be 
so  formidable,  or  the  government  so  insecure.  With  very  few  excep- 
tions, the  advocates  of  such  laws  were  stimulated  by  ambition,  or 
personal  resentment  and  vindictive  malice.  To  prevent  such,  and 
similar  acts  of  violence  and  injustice,  I  believe  the  federal  and  state 
legislatures  were  prohibited  from  passing  any  bill  of  attainder,  or 
any  ez  post  facto  law. 

The  constitution  of  the  United  States,  art  1,  s.  9,  prohibits  the 
legislature  of  the  United  States  from  passing  any  ez  post  facto  law ; 
and  in  sec.  10  lays  several  restrictions  on  the  authority  of  the  legisla^ 
tures  of  the  several  States ;  and  among  them,  ^*  that  no  State  shaU 
pass  any  eos  post  facto  law." 

It  may  be  remembered  that  the  legislatures  of  several  of  the  States, 
to  wit,  Massachusetts,  Pennsylvania,  Delaware,  Maryland,  and  North 
and  South  Carolina,  are  expressly  prohibited,  by  their  state  constitu- 
tions, from  passing  any  ez  post  facto  law. 
[  *  390  ]  *  I  shall  endeavor  to  show  what  law  is  to  be  considered 
an  ez  post  facto  law,  within  the  words  and  meaning  of  the 
prohibition  in  the  federal  constitution.  The  prohibition,  "  that  no 
State  shall  pass  any  ez  post  facto  law,"  necessarily  requires  some 


*  The  case  of  the  Earl  of  Strafford,  in  1640. 
S  The  case  of  Sir  John  Fenwick,  in  1696. 

3  The  banishment  of  Lord  Clarendon,  1667, 19  Car.  3,  c.  10;  and  of  Bishop  Atter- 
bnry,  in  1723,  9  Geo.  1,  c.  17. 

4  The  Conventry  Act,  in  1670,  22  &  28  Car.  2,  c.  1. 
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explanation ;  for  naked  and  withoat  explanation  it  is  unintelligible, 
and  means  nothing.  Literally  it  is  only  that  a  law  shall  not  be 
passed  concerning,  and  after  the  fact,  or  thing  done,  or  action  com- 
mitted. I  would  ask,  what  fact;  of  what  nature  or  kind;  and  by 
whom  done?  That  Charles  L,  king  of  England,  was  beheaded; 
that  Oliver  Cromwell  was  protector  of  England ;  that  Louis  XVL, 
late  king  of  France,  was  guillotined;  are  all  facts  that  have  hap« 
pened,  but  it  would  be  nonsense  'to  suppose  that  the  States  were 
prohibited  from  making  any  law  after  either  of  these  events,  and  with 
reference  thereto.  The  prohibition  in  the  letter  is  not  to  pass  any 
law  concerning  and  after  the  fact,  but  tlie  plain  and  obvious  mean* 
ing  and  intention  of  the  prohibition  is  this,  that  the  legislatures  of 
the  several  States  shall  not  pass  laws  after  a  fact  done  by  a  subject, 
or  citizen,  which  shall  have  relation  to  such  fact,  and  shall  punish 
him  for  having  done  it  The  prohibition,  considered  in  this  light,  is 
an  additional  bulwark  in  favor  of  the  personal  security  of  the  subject, 
to  protect  his  person  from  punishment  by  legislative  acts,  having  a 
retrospective  operation*  I  do  not  think  it  was  inserted  to  secure  the 
citizen  in  his  private  rights,  of  either  property  or  contracts/  The 
prohibitions  not  to  make  any  thing  but  gold  and  silver  coin  a  tender 
in  payment  of  debts,  and  not  to  pass  any  law  impairing  the  obliga- 
tion of  contracts,  were  inserted  to  secure  private  rights ;  but  the 
restriction  not  to  pass  any  ex  post  facto  law,  was  to  secure  the  per- 
son of  the  subject  from  injury  or  punishment,  in  consequence  of  such 
law.  If  the  prohibition  against  making  ex  post  facta  laws  was  in* 
tended  to  secure  personal  rights  from  being  affected  or  injured  by 
such  laws,  and  the  prohibition  is  sufficientiy  extensive  for  that  object, 
the  other  restraints  I  have  enumerated  were  unnecessary,  and  there- 
fore improper,  for  both  of  them  are  retrospective. 

I  will  state  what  laws  I  consider  ex  post  facto  laws,  within  the 
words  and  the  intent  of  the  prohibition.  1st.  Every  law  that  makes 
an  action  done  before  the  passing  of  the  law,  and  which  was  inno- 
cent when  done,  criminal ;  and  punishes  such  action.  2d.  Every  law 
that  aggravates  a  crime,  or  makes  it  greater  than  it  was,  when  com* 
mitted.  3d.  Every  law  that  changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the  crime,  when  com- 
mitted. 4th.  Every  law  that  alters  the  legal  rules  of  evidence,  and 
receives  less  or  different  testimony  than  the  law  required  at  the  time 
of  the  commission  of  the  offence,  in  order  to  convict  the 
offender.  *  All  these  and  similar  laws  are  manifestiy  unjust  [  *  391  ] 
and  oppressive.  In  my  opinion,  the  true  distinction  is  be- 
tween ex  post  facto  laws  and  retrospective  laws.  Every  ex  post  facto 
law  must  necessarily  be  retrospective,  but  every  retrospective  law  is 
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not  an  ex  post  facto  law ;  the  former  only  are  prohibited.  Every  law 
that  takes  away  or  impairs  rights  vested,  agreeably  to  existing  laws, 
is  retrospective,  and  is  generally  unjust,  and  may  be  oppressive ;  and 
it  is  a  good  general  rule  that  a  law  should  have  no  retrospect ;  but 
there  are  cases  in  which  laws  may  justly,  and  for  the  benefit  of  the 
community,  and  also  of  individuals,  relate  to  a  time  antecedent  to 
their  commencement ;  as  statutes  of  oblivion,  or  of  pardon.  They 
are  certainly  retrospective,  and  literally  both  concerning,  and  after, 
the  facts  committed.  But  I  do  not  consider  any  law  ex  post  factor 
within  the  prohibition,  that  mollifies  the  rigor  of  the  criminal  law ; 
but  only  those  that  create,  or  aggravate,  the  crime ;  or  increase  the 
punishment,  or  change  the  rules  of  evidence,  for  the  purpose  of  con- 
viction. Every  law  that  is  to  have  an  operation  before  the  making 
thereof,  as  to  commence  at  an  antecedent  time,  or  to  save  time  firom 
the  statute  of  limitations,  or  to  excuse  acts  which  were  unlawful,  and 
before  committed,  and  the  like,  is  retrospective.  But  such  laws  may 
be  proper  or  necessary,  as  the  case  may  be.  There  is  a  great  and 
apparent  difierence  between  making  an  unlawful  act  lawful,  and  the 
making  an  innocent  action  criminal,  and  punishing  it  as  a  crime. 
The  expressions  "  ex  post  facto  laws,"  are  technical,  they  had  been 
in  use  long  before  the  Revolution,  and  had  acquired  an  appropriate 
meaning,  by  legislators,  lawyers,  and  authors.  The  celebrated  and 
judicious  Sir  William  Blackstone,  in  his  Commentaries,  considers  an 
ex  post  facto  law  precisely  in  the  same  light  I  have  done.  His  opin- 
ion is  confirmed  by  his  successor,  Mr.  Wooddeson,  and  by  the  author 
of  the  Federalist,  whom  I  esteem  superior  to  both,  for  his  extensive 
and  accurate  knowledge  of  the  true  principles  of  government. 

I  also  ^ly  greatly  on  the  definition,  or  explanation  of  ex  post  facto 
laws,  as  given  by  the  conventions  of  Massachusetts,  Maryland,  and 
North  Carolina,  in  their  several  constitutions,  or  forms  of  government 

In  the  declaration  of  rights,  by  the  convention  of  Massachusetts, 
part  first,  section  24th,  "  Laws  made  to  punish  actions  done  before 
the  existence  of  such  laws,  and  which  have  not  been  declared  crimes 
by  preceding  laws,  are  unjust,  &c." 

In  the  declaration  of  rights,  by  the  convention  of  Maryland,  article 
15th,  "  Retrospective  laws  punishing  facts  committed  before  the 
existence  of  such  laws,  and  by  them  only  declared  criminal,  axe 

oppressive,  &c." 
[  •  392  ]      •In  the  declaration  of  rights  by  the  convention  of  North 
Carolina,  article  24th,  I  find  the  same  definition,  precisely 
in  the  same  words  as  in  the  Maryland  constitution. 

In  the  declaration  of  rights  by  the  convention  of  Delaware,  article 
11th,  the  same  definition  was  clearly  intended,  but  inaccurately 
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expressed;  by  saying,  <<laws  punishing  offences  (instead  of  actions, 
or  facts)  committed  before  the  existence  of  such  laws,  are  oppres- 
siye,  &c*" 

I  am  of  opinion,  that  the  fact,  contemplated  by  the  prohibition,  and 
not  to  be  affected  by  a  subsequent  law,  was  some  fact  to  be  done  by 
a  citizen  or  subject 

In  2  Lord  Raymond,  1352,  Raymond,  J.,  called  the  stat.  7  Qeo.  1, 
stat  2,  pt.  8,  about  registering  contracts  for  South  Sea  stock,  an  ex 
post  facto  law ;  because  it  affected  contracts  made  before  the  statute. 

In  the  present  case,  there  is  no  fact  done  by  Bull  and  wife,  plain- 
tifib  in  error,  that  is  in  any  manner  affected  by  the  law  or  resolution 
of  Connecticut ;  it  does  not  concern,  or  relate  to,  any  act  done  by 
them.  The  decree  of  the  court  of  probate  of  Hartford,  on  the  21st 
March,  in  consequence  of  which  Calder  and  wife  claim  a  right  to  the 
property  in  question,  was  given  before  the  said  law  or  resolution,  and 
in  that  sense  was  affected  and  set  aside  by  it ;  and  in  consequence 
of  the  law  allowing  a  hearing  and  a  decision  in  favor  of  the  will, 
they  have  lost  what  they  would  have  been  entitled  to,  if  the  law  or 
resolution,  and  the  decision  in  consequence  thereof,  had  not  been 
made.  The  decree  of  the  court  of  probate  is  the  only  fact  on  which 
the  law  or  resolution  operates.  In  my  judgment,  the  case  of  the 
plaintiffs  in  error  is  not  v^thin  the  letter  of  the  prohibition ;  and, 
for  the  reasons  assigned,  I  am  clearly  of  opinion,  that  it  is  not  within 
the  intention  of  the  prohibition ;  and  if  within  the  intention,  but  out 
of  the  letter,  I  should  not,  therefore,  consider  myself  justified  to  con- 
tinue it  within  the  prohibition,  and  therefore  that  the  whole  was  void. 

It  was  argued  by  the  counsel  for  the  plaintifis  in  error,  that  the 
legislature  of  Connecticut  had  no  constitutional  power  to  make  the 
resolution,  or  law,  in  question,  granting  a  new  hearing,  &c.* 

Without  giving  an  opinion,  at  this  time,  whether  this  court  has 
jurisdiction  to  decide  that  any  law  made  by  congress,  contrary  to  the 
constitution  of  the  United  States,  is  void,  I  am  fully  satisfied  that 
this  court  has  no  jurisdiction  to  determine  that  any  law  of  any  state 
legislature,  contrary  to  the  constitution  of  such  State,  is  void.  Fur- 
ther, if  this  court  had  such  jurisdiction,  yet  it  does  not  appear  to  me, 
that  the  resolution,  or  law,  in  question,  is  contrary  to  the  charter  of 
Connecticut,  or  its  constitution,  which  is  said  by  counsel  to 
be  composed  of  its  *  charter,  acts  of  assembly,  and  usages,  [  *  393  ] 
and  customs.  ]  should  think,  that  the  courts  of  Connecticut 
are  the  proper  tribunals  to  decide,  whether  laws,  contrary  to  the  con- 
stitution thereof  are  yoid.  In  the  present  case  they  have,  both  in  the 
inferior  and  superior  courts,  determined  that  the  rescdution,  or  law, 
in  question,  was  not  contrary  to  either  their  State,  or  the  federal 
constitution. 
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To  show  that  the  resolution  was  contrary  to  the  constitutioa  of 
the  United  States,  it  was  contended  that  the  words,  expost  facto  law, 
have  a  precise  and  accurate  meaning,  and  convey  but  one  idea  to 
professional  men,  which  is,  ^by  matter  of  after  fact;  by  something 
after  the  fact''  And  Co.  Idtt  241 ;  Feame's  Cont  Rem.  (old  ed) 
175  and  203 ;  Powell  on  Devises,  113, 133, 134,  were  cited ;  and  the 
table  to  Coke's  Reports  (by  Wilson)  title  ex  post  facto^  was  referred 
to.  There  is  no  doubt  that  a  man  may  be  a  trespasser  from  the 
beginning,  by  matter  of  after  fact ;  as  where  an  entry  is  given  by 
law,  and  the  party  abuses  it;  or  where  the  law  gives  a  distress,  and 
the  party  kills,  or  works  the  distress.- 

I  admit,  an  act  unlawful  in  the  beginning  may,  in  some  cases, 
become  lawful  by  matter  of  after  fact 

I  also  agree,  tiiat  the  words  ^<  ex  post  facto^^  have  the  meaning 
contended  for,  and  no  other,  in  the  cases  cited,  and  in  all  similar 
cases,  where  they  are  used  unconnected  lAith,  and  without  relaticHi 
to,  legislative  acts,  or  faws. 

There  appears  to  me  a  manifest  distinction  between  the  case 
where  one  fact  relates  to,  and  affects  another  fact,  as  where  an  after 
fetct,  by  operation  of  law,  makes  a  former  fact  either  lawful  or 
unlawful ;  and  the  case  where  a  law  made  after  a  fact  done,  is  to 
operate  on,  and  to  affect  such  fact  In  the  first  case  both  the  acts 
axe  done  by  private  persons.  In  the  second  case  the  first  act  is  done 
by  a  private  person,  and  the  second  act  is  done  by  the  legislature  to 
affect  the  first  act 

I  believe  that  but  one  instance  can  be  found  in  which  a  British 
judge  called  a  statute  that  affected  contracts  made  before  the  statute, 
an  ex  post  facto  law ;  but  the  judges  of  Great  Britain  always  consi* 
dered  penal  statutes,  that  created  crimes,  or  increased  the  punishment 
of  them,  as  expost  facto  laws. 

If  the  term  ex  post  facto  law  is  to  be  construed  to  include  and  to 
prohibit  the  enacting  any  law  afteir  a  fact,  it  will  greatiy  restrict  the 
power  of  the  federal  and  state  legislatures ;  and  the  consequences  of 
such  a  construction  may  not  be  foreseen. 

If  the  prohibition  to  make  no  expost  facto  law  extends  to  all  laws 
made  after  the  fact,  the  two  prohibitions,  not  to  make  any  thing  but 
gold  and  silver  coin  a  tender  in  payment  of  debts,  and  not  to  pass 
any  law  impairing  the  obligation  of  contracts,  were  improper  and 

unnecessary. 

[  •  394  ]      •  It  was  further  urged,  that  if  the  provision  does  not 

extend  to  prohibit  the  making  any  law  after  a  fact,  then  all 

choses  in  action,  all  lands  by  devise,  all  personal  property  by  bequest 

or  distribution,  by  elegit,  by  execution,  by  judgments,  particularly 
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on  torts  J  will  be  nnpiotected  &om  the  legislative  power  of  the  States ; 
rights  vested  may  be  devested  at  the  will  and  pleasure  of  the  state 
legislatures ;  and,  therefore,  that  the  true  construction  and  meaning 
of  the  prohibition  is,  that  the  States  pass  no  law  to  deprive  a  citizen 
of  any  right  vested  in  him  by  existing  laws. 

It  18  not  to  be  presumed  that  the  federal  or  state  legislatures  will 
pass  laws  to  deprive  citizens  of  rights  vested  in  them  by  existing 
laws ;  unless  for  the  benefit  of  the  whole  community ;  and  on  making 
full  satisfaction.  The  restraint  against  making  any  ex  post  facto 
laws  was  not  considered,  by  the  firamers  of  the  constitution,  as 
extending  to  prohibit  the  depriving  a  citizen  even  of  a  vested  right 
to  property ;  or  the  provision,  <<  that  private  property  should  not  be 
taken  for  public  use,  without  just  compensation,"  was  unnecessary. 

It  seems  to  me,  that  the  right  of  property,  in  its  origin,  could  only 
arise  firom  compact  express,  or  implied,  and  I  think  it  the  better 
opinion,  that  the  right,  as  well  as  the  mode  or  manner  of  acquiring 
property,  and  of  alienating  or  transferring,  inheriting  or  transmitting 
it,  is  oonfeired  by  society,  is  regulated  by  civil  institution,  and  is 
always  subject  to  the  rules  prescribed  by  positive  law.  When  I  say 
that  a  right  is  vested  in  a  citizen,  I  mean,  that  he  has  the  power  to 
do  certain  actions,  or  to  possess  certain  things,  according  to  the  law 
of  the  land. 

If  any  one  has  a  right  to  property,  such  right  is  a  perfect  and 
exclusive  right ;  but  no  one  can  have  such  right  before  he  has  acqui- 
red a  better  right  to  the  property  than  any  other  person  in  the  world ; 
a  right,  therefore,  only  to  recover  property  cannot  be  called  a  perfect 
and  exclusive  right.  I  cannot  agree,  that  a  right  to  property  vested 
in  Calder  and  wife,  in  consequence  of  the  decree  of  the  21st  of  March^ 
1783,  disapproving  of  the  will  of  Morrison,  the  grandson.  If  the 
will  was  valid,  Mrs.  Calder  could  have  no  right,  as  heiress  of  Morrison, 
the  physician ;  but  if  the  will  was  set  aside,  she  had  an  undoubted 
tide. 

The  resolution,  or  law,  alone  had  no  manner  of  effect  on  any  right 
whatever  vested  in  Calder  and  wife.  The  resolution,  or  law,  com- 
bined with  the  new  hearing,  and  the  decision  in  virtue  of  it,  took 
away  their  right  to  recover  the  property  in  question.  But  when  com- 
bined they  took  away  no  right  of  property  vested  in  Calder  and 
wife ;  because  the  decree  sigainst  the  will,  21st  March,  1783,  did  not 
vest  in  or  transfer  any  property  to  them. 

*  I  am  under  a  necessity  to  give  a  construction,  or  expla-  [  *  395  ] 
nation  of  the  words,  "  ex  post  facto  law,"  because  they  have 
not  any  certain  meaning  attached  to  them.    But  I  will  not  go  farther 
than  I  feel  myself  bound  to  do ;  and  if  I  ever  exercise  the  juris- 
voL.  I.  24 
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diction,  I  will  not  decide  any  law  to  be  void,  but  in  a  very  clear 
case* 

I  am  of  the  opinion  that  the  decree  of  the  supreme  court  of  errors 
of  Connecticut  be  affirmed,  with  costs. 

Paterson,  J.  The  constitution  of  Connecticut  is  made  up  of 
usages,  and  it  appears  that  its  legislature  have,  from  the  beginning, 
exercised  the  power  of  granting  new  trials.  This  has  been  uniformly 
the  case  till  the  year  1762,  when  this  power  was,  by  a  legislative  act, 
imparted  to  the  superior  and  county  courts.  But  the  act  does  not 
remove  or  annihilate  the  preexisting  power  of  the  legislature  in  this 
particular ;  it  only  communicates  to  other  authorities  a  concurrence 
of  jurisdiction,  as  to  the  awarding  of  new  trials.  And  the  fact  is, 
that  the  legislature  have,  in  two  instances,  exercised  this  power  since 
the  passing  of  the  law  in  1762.  They  acted  in  a  double  capacity, 
as  a  house  of  legislation,  with  undefined  authority,  and  also  as  a 
court  of  judicature  in  certain  exigencies.  Whether  the  latter  arose 
firom  the  indefinite  nature  of  their  legislative  powers,  or  in  some 
other  way,  it  is  not  necessary  to  discuss.  From  the  best  information, 
however,  which  I  have  been  able  to  collect  on  this  subject,  it  appears 
that  the  legislature,  or  general  court  of  Connecticut,  originally  pos- 
sessed and  exercised  all  legislative,  executive,  and  judicial  authority  ; 
and  that,  from  time  to  time,  they  distributed  the  two  latter  in  such 
manner  as  they  thought  proper,  but  without  parting  with  the  general 
superintending  power,  or  the  right  of  exercising  the  same,  whenever 
they  should  judge  it  expedient.  But  be  this  as  it  may,  it  is  sufiicient 
for  the  present  to  observe,  that  they  have  on  certain  occasions,  exer- 
cised judicial  authority  from  the  commencement  of  their  civil  polity. 
This  usage  makes  up  part  of  the  constitution  of  Connecticut,  and 
we  are  bound  to  consider  it  as  such,  unless  it  be  inconsistent  with 
the  constitution  of  the  United  States.  True  it  is,  that  the  awarding  of 
new  trials  falls  properly  within  the  province  of  the  judiciary ;  but  if 
the  legislature  of  Connecticut  have  been  in  the  uninterrupted  exercise 
of  this  authority  in  certain  cases,  we  must  in  such  cases  respect  their 
decisions  as  flowing  from  a  competent  jurisdiction  or  constitutional 
organ.  And  therefore  we  may,  in  the  present  instance,  consider  the 
legislature  of  the  State,  as  having  acted  in  their  customary  judicial  ca- 
pacity. If  so,  there  is  an  end  of  the  question.  For  if  the  power,  thus 
exercised,  comes  more  properly  within  the  description  of  a  judi- 
cial than  of  a  legislative  power ;  and  if  by  usage  or  the 
[  •  396  ]  •  constitution,  which,  in  Connecticut,  are  synonymous  terms, 
the  legislature  of  that  State  acted  in  both  capacities ;  then 
in  the  case  now  before  us,  it  would  be  fair  to  consider  the  awarding 
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of  a  new  trial  as  an  act  emanating  from  the  judiciary  side  of  the 
department.  But  as  this  view  of  the  subject  militates  against  the 
plaintiffs  in  error,  their  counsel  has  contended  for  a  reversal  of  the 
judgment,  on  the  ground  that  the  awarding  of  a  new  trial  was  the 
effect  of  a  legislative  act,  and  that  it  is  unconstitutional,  because 
an  ex  post  facto  law.  For  the  sake  of  ascertsdning  the  meaning  of 
these  terms,  I  will  consider  the  resolution  of  the  general  court  of 
Connecticut,  as  the  exercise  of  a  legislative  and  not  a  judicial  au- 
thority. The  question,  then,  which  arises  on  the  pleadings  in  this 
cause,  is,  whether  the  resolution  of  the  legislature  of  Connecticut  be 
an  ex  post  facto  law,  within  the  meaning  of  the  constitution  of 
the  United  States  ?  I  am  of  opinion  that  it  is  not  The  words,  ex 
post  facto,  when  applied  to  a  law,  have  a  technical  meaning,  and,  in 
legal  phraseology,  refer  to  crimes,  pains,  and  penalties.  Judge  Black- 
stone's  description  of  the  terms  is  clear  and  accurate.  <<  There  is,'' 
says  he,  '<  a  stiU  more  unreasonable  method  than  this,  which  is  called 
making  of  laws,  ex  post  facto,  when  after  an  action,  indifferent  in 
itself,  is  conmiitted,  the  legislator,  then,  for  the  first  time,  declares  it  to 
have  been  a  crime,  and  inflicts  a  punishment  upon  the  person  who 
has  committed  it  Here  it  is  impossible  that  the  party  could  foresee 
that  an  action,  innocent  when  it  was  done,  should  be  afterwards  con- 
verted to  guilt  by  a  subsequent  law ;  he  had,  therefore,  no  cause*  to  ab- 
stain from  it ;  and  all  punishment  for  not  abstaining,  must,  of  conse- 
quence, be  cruel  and  unjust"  1  BL  Comm.  46.  Here  the  meaning, 
annexed  to  the  terms  ex  post  facto  laws,  unquestionably  refers  to 
crimes,  and  nothing  else.  The  historic  page  abundantiy  evinces, 
that  the  power  of  passing  such  laws  should  be  withheld  firom  legis- 
lators, as  it  is  a  dangerous  instrument  in  the  hands  of  bold,  unprin- 
cipled, aspiring,  and  party  men,  and  has  been  too  often  used  to  effect 
the  most  detestable  purposes. 

On  inspecting  such  of  our  state  constitutions,  as  take  notice  of 
laws  made  ex  post  facto,  we  shall  find  that  they  are  understood  in  the 
same  sense. 

The  constitution  of  Massachusetts,  article  24th  of  the  declara- 
tion of  rights : 

'I  Laws  made  to  punish  for  actions  done  before  the  existence  of 
such  laws,  and  which  have  not  been  declared  crimes  by  preceding 
laws,  are  unjust,  oppressive,  and  inconsistent  with  the  fundamental 
principles  of  a  free  government" 

The  constitution  of  Delaware,  article  11th  of  the  declaration  of 
rights:  ' 

•  "  That  retrospective  laws,  punishing  offences  committed  [  *  397  ] 
before  the  existence  of  such  laws,  are  oppressive  and  unjust, 
and  ought  not  to  be  made." 


280         SUPREME   COURT  OF   THE   UNITED   STATES. 

Calder  v.  BalL    3  D. 

The  constitation  of  Maryland,  art  15th  of  the  dedaiation  of 
rights: 

^  That  retrospectiye  laws,  punbhing  facts  committed  before  the 
existence  of  snch  laws,  and  by  them  only  declared  criminal,  axe 
oppressive,  mijost,  and  incompatible  with  liberty;  wherefore  no  ex 
post  facto  law  ought  to  be  made." 

The  constitation  of  North  Carolina,  art  24th  of  the  dedaratioii 
of  rights : 

<^  That  retrospective  laws,  punishing  facts  committed  before  the 
existence  of  snch  laws,  and  by  them  only  declared  criminal,  axe 
oppressive,  nnjust,  and  incompatible  with  liberty ;  wherefore  no  tz 
post  facto  law  ought  to  be  made." 

From  the  above  passages  it  appears,  that  ex  post  facto  laws  have 
an  appropriate  signification ;  they  extend  to  penal  statutes,  and  no 
further ;  they  are  restricted  in  legal  estimation  to  the  creation,  and, 
perhaps,  enhancement  of  crimes,  pains,  and  penalties.  The  enhance- 
ment of  a  crime,  or  penalty,  seems  to  come  within  the  same  mischief 
as  the  creation  of  a  crime  or  penalty ;  and  therefore  they  may  be 
classed  together. 

Again,  the  words  of  the  constitation  of  the  United  States  are, 
<'  That  no  State  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts."     Art  1,  s.  10. 

Where  is  the  necessity  or  use  of  the  latt^  words,  if  a  law  impair- 
ing the  obligation  of  contracts,  be  comprehended  within  the  terms 
ex  post  facto  law?  It  is  obvious  from  the  specification  of  contracts 
in  the  last  member  of  the  clause,  that  the  firamers  of  the  constitution 
did  not  understand  or  use  the  words  in  the  sense  contended  for  on 
the  part  of  the  plaintifls  in  error.  They  understood  and  used  the 
words  in  tiieir  known  and  appropriate  signification,  as  referring 
to  crimes,  pains,  and  penalties,  and  no  further.  The  arrangement 
of  the  distinct  members  of  this  section,  necessarily  points  to  this 
meaning. 

I  had  an  ardent  desire  to  have  extended  the  provision  in  the  con- 
stitution to  retrospective  laws  in  general.  There  is  neither  policy 
nor  safety  in  such  laws ;  and,  therefore,  I  have  always  had  a  strong 
aversion  against  them.  It  may  in  general  be  truly  observed  of  retro- 
spective laws  of  every  description,  that  they  neither  accord  with 
sound  legislation,  nor  the  fundamental  principles  of  the  social 
compact  But  on  full  consideration,  I  am  convinced,  that  ex  post 
facto  laws  must  be  limited  in  the  manner  already  expressed ;  they 
must  be  taken  in  their  technical,  which  is  also  their  common  and 
general  acceptation,  and  are  not  to  be  understood  in  their  literal 
sense. 
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•  Iredell,  J.     Though  I  concur  in  the  general  result  of  [  *  398  ] 
the  opinions  which  have  been  delivered,  I  cannot  entirely 
adopt  the  reasons  that  are  assigned  upon  the  occasion. 

From  the  best  information  to  be  collected  relative  to  the  constitu- 
tion of  Connecticut,  it  appears  that  the  legislature  of  that  State  has 
been  in  the  uniform,  iminterrupted  habit  of  exercising  a  general 
superintending  power  over  its  courts  of  law,  by  granting  new  trials. 
It  may,  indeed,  appear  strange  to  some  of  us,  that  in  any  form  there 
should  exist  a  power  to  grant,  with  respect  to  suits  depending  or 
adjudged,  new  rights  of  trial,  new  privileges  of  proceeding,  not  pre* 
viously  recognized  and  regulated  by  positive  institutions ;  but  such 
is  the  established  usage  of  Connecticut,  and  it  is  obviously  consistent 
with  the  general  superintending  authority  of  her  legislature.  Nor  is 
it  altogether  without  some  sanction  for  a  legislature  to  act  as  a  court 
of  justice.  In  England,  we  know,  that  one  branch  of  the  parliament, 
the  house  of  lords,  not  only  exerdses  a  judicial  power  in  cases  of 
impeachment,  and  for  the  trial  of  its  own  members,  but  as  the  court 
of  dernier  resort,  takes  cognizance  of  many  suits  at  law  and  in 
equity :  and  thatin  construction  of  law,  the  jurisdiction  there  exer- 
cised is  by  the  king  in  foil  parliament;  which  shows  that,  in  its 
origin,  the  causes  were  probably  heard  before  the  whole  parliament 
When  Connecticut  was  settled,  the  right  of  empowering  her  legis- 
lature  to  superintend  the  courts  of  justice,  was,  I  presume,  early 
assumed ;  and  its  expediency,  as  applied  to  the  local  circumstances 
and  municipal  policy  of  the  State,  is  sanctioned  by  a  long  and  uni- 
form practice.  The  power,  however,  is  judicial  in  its  nature ;  and 
whenever  it  is  exercised,  as  in  the  present  instance,  it  is  an  exercise 
of  judicial,  not  of  legislative  authority. 

But  let  us  for  a  moment  suppose,  that  the  resolution,  granting  a 
new  trial,  was  a  legislative  act,  it  will  by  no  means  follow  that  it  is 
an  act  affected  by  the  constitutional  prohibition,  that  <<  no  State  shall 
pass  any  ez  post  facto  law.''  I  will  endeavor  to  state  the  general 
principles,  which  influence  me  on  this  point,  succinctly  and  clearly, 
though  I  have  not  had  an  opportunity  to  reduce  my  opinion  to 
writing. 

If,  then,  a  government,  composed  of  legislative,  executive,  and 
judicial  departments,  were  estabUshed  by  a  constitution  which  im- 
^sed  no  limits  on  the  legislative  power,  the  consequence  would 
inevitably  be,  that  whatever  the  legislative  power  chose  to  enact, 
would  be  lawfully  enacted,  and  the  judicial  power  could  never  inter- 
pose to  pronounce  it  void.  It  is  true,  that  some  speculative  jurists 
have  held,  that  a  legislative  act  against  natural  justice  must,  in  itself, 
be  void ;  but  I  cannot  think,  that  under  such  a  government  any  court 

24* 
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of  justice  would  poBsess  a  power  to  declare  it  bo.  Sir  William 
Blackstone,  having  put  the  strong  case  of  an  act  of  parlia* 
[  *  399  ]  ment  which  *  should  authcnrize  a  man  to  try  his  own  caueei 
explicitly  adds,  that  even  in  that  case,  ^'  there  is  no  court 
Ihat  has  power  to  defeat  the  intent  of  the  legislature,  when  couched 
in  such  evident  and  express  words  as  leave  no  doubt  whether  it  was 
the  intent  of  the  legislature  or  no."    1  Bl.  Comm*  91. 

In  order,  therefore,  to  guard  against  so  great  an  evil,  it  has  been 
the  policy  of  all  the  American  States,  which  Kave,  individually,  framed 
their  state  constitutions  since  the  revolution,  and  of  the  people  of 
the  United  States,  when  they  framed  the  federal  constitution,  to  de« 
fine  with  precision  the  objects  of  the  legislative  power,  and  to  re- 
siarain  its  exercise  within  marked  and  settled  boundaries.  If  any  act 
of  congress,  or  of  the  legislature  of  a  State,  violates  those  constitu* 
tional  provisions,  it  is  unquestionably  void ;  tiiough,  I  admit,  that  as 
the  authority  to  declare  it  void  is  of  a  delicate  and  awful  nature,  the 
court  will  never  resort  to  that  authority,  but  in  a  clear  and  urgent 
case.  If,  on  the  other  hand,  the  legislature  of  the  Union,  or  tiie  legis- 
lature of  any  member  of  the  Union,  shall  pass  a  law,  within  the  ge- 
neral scope  of  their  constitutional  power,  the  court  cannot  pronounce 
it  to  be  void,  merely  because  it  is,  in  their  judgment,  contrary  to  the 
principles  of  natural  justice.  The  ideas  of  natural  justice  are  regu* 
lated  by  no  fixed  standard ;  the  ablest  and  the  purest  men  have  dif- 
fered upon  the  subject ;  and  all  that  the  court  could  properly  say,  in 
such  an  event,  would  be,  that  the  legislature,  possessed  of  an  equal 
right  of  opinion,  had  passed  an  act  which,  in  the  opinion  of  the 
judges,  was  inconsistent  with  the  abstract  principles  of  natural  jus- 
tice. There  are  then  but  two  lights  in  which  the  subject  can  be 
viewed:  1st.  K  the  legislature  pursue  the  authority  delegated  to  them, 
their  acts  are  valid.  2d.  If  they  transgress  the  boundaries  of  that 
authority,  their  acts  are  invalid.  In  the  former  case,  they  exercise  the 
discretion  vested  in  them  by  the  people,  to  whom  alone  they  are  re- 
sponsible for  the  faithful  discharge  of  their  trust;  but  in  the  latter 
case,  they  violate  a  fundamental  law,  which  must  be  our  guide,  when- 
ever we  are  called  upon  as  judges  to  determine  the  validity  of  a 
legislative  act 

Still,  however,  in  the  present  instance,  the  act  or  resolution  of  the 
legislature  of  Connecticut  cannot  be  regarded  as  an  ex  post  facto 
law;  for  the  true  construction  of  the  prohibition  extends  to  criminal 
not  to  civil  cases.  It  is  only  in  criminal  cases,  indeed,  in  which  the 
danger  to  be  guarded  against,  is  greatiy  to  be  apprehended.  The 
history  of  every  country  in  Europe  will  furnish  flagrant  instances  of 
tyranny  exercised  under  the  pretext  of  penal  dispensations.     Rival 
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factions^  in  their  efforts  to  crush  each  other,  have  superseded  all  the 
forms,  and  suppressed  all  the  sentiments  of  justice ;  while  attaindersi 
on  the  principle  of  retaliation  and  proscriptions,  have  marked 
all  the  *  vicissitudes  of  party  triumph.  The  temptation  to  [  *  400  ] 
such  abuses  of  power  is  unfortunately  too  alluring  for  human 
virtue ;  and,  therefore,  the  firamers  of  the  American  constitutions  have 
wisely  denied  to  the  respective  legislatures,  federal  as  well  as  state, 
fhe  possession  of  the  power  itself.  They  shall  not  pass  any  ex  post 
facto  law ;  or,  in  other  words,  they  shall  not  inflict  a  punishment  for 
any  act,  which  was  innocent  at  the  time  it  was  committed ;  nor  in- 
crease the  degree  of  punishment  previously  denounced  for  any  spe- 
cific offence. 

The'  policy,  the  reason,  and  humanity,  of  the  prohibition,  do  not,  I 
repeat,  extend  to  civil  cases,  to  cases  that  merely  affect  the  private 
property  of  citizens.  Some  of  the  most  necessary  and  important 
acts  of  legislation  are,  on  the  contrary,  founded  upon  the  principle 
that  private  rights  must  yield  to  public  exigencies.  Highways  are 
run  through  private  grounds.  Fortifications,  light-houses,  and  other 
public  edifices,  are  necessarily  sometimes  built  upon  the  soil  owned 
by  individuab.  In  such,  and  similar  cases,  if  the  owners  should  re- 
fuse voluntarily  to  accommodate  the  public,  they  must  be  constrained, 
as  far  as  the  public  necessities  require ;  and  justice  is  done,  by  aUow- 
ing  them  a  reasonable  equivalent  Without  the  possession  of  this 
power  the  operations  of  government  would  often  be  obstructed,  and 
society  itself  would  be  endangered.  It  is  not  sufficient  to  urge,  that 
the  power  may  be  abused,  for  such  is  the  nature  of  all  power, — such 
is  the  tendency  of  every  human  institution ;  and  it  might  as  fairly  be 
said,  that  the  power  of  taxation,  which  is  only  circumscribed  by  the 
discretion  of  the  body  in  which  it  is  vested,  ought  not  to  be  granted, 
because  the  legislature,  disregarding  its  true  objects,  might,  for  vision- 
ary and  useless  projects,  impose  a  tax  to  the  amount  of  nineteen  shil- 
lings in  the  pound.  We  must  be  content  to  limit  power  where  w« 
can,  and  where  we  cannot,  consistently  with  its  use,  we  must  be  con« 
tent  to  repose  a  salutaiy  confidence.  It  is  our  consolation  that  there 
never  existed  a  government,  in  ancient  or  modem  times,  more  firee 
from  danger  in  this  respect,  than  the  governments  of  America. 

Upon  the  whole,  though  there  cannot  be  a  case  in  which  an  ex  post 
facto  law  in  criminal  matters  is  requisite,  or  justifiable,  for  Providence 
never  can  intend  to  promote  the  prosperity  of  any  country  by  bad 
means,  yet,  in  the  present  instance  the  objection  does  not  arise :  Be- 
cause, first,  if  the  act  of  the  legislature  of  Connecticut  was  a  judicial 
act,  it  is  not  within  the  words  of  the  constitution ;  and,  second,  even 
if  it  was  a  legislative  act,  it  is  not  within  the  meaning  of  the  prohi- 
bition. 
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CuBHiNo,  J.     The  case  appears  to  me  to  be  clear  of  all  difficulty, 

taken  either  way.  If  the  act  is  a  judicial  axst,  it  is  not  touched 

[  *  401  ]  by  the  federal  constitution :  and,  if  it  is  a  *  legislative  act, 

it  is  maintained  and  justified  by  the  ancient  and  uniform 

practice  of  the  State  of  Connecticut. 

Judgment  canned. 

2  P.  627;  8  P.  88 ;  7  R  283 ;  10  H.  395. 


Wilson  v.  Daniel. 

3  D.  401. 

The  original  citation  to  the  defendant  in  error,  signed  by  the  judge,  most  be  retnmed. 
Where  the  onlj  certificate  by  the  derk,  in  verification  of  the  record  below,  was :  **  Copy. 
Teste,  W.  M.,  clerk/'  it  was  held  that  the  verification  was  insufficient 

If  there  is  judgment  against  the  defendant  for  $200,000,  the  penalty  of  the  bond  declared  on, 
to  be  discharged  on  payment  of  $1,800,  the  amount  found  by  the  jury  to  be  the  damages 
for  the  breach  of  the  condition  of  &e  bond,  the  matter  in  dispute  exceeds  $2,000,  within 
the  meaning  of  the  judiciary  act,  and  a  writ  of  enor  lies  to  this  court 

8uch  a  judgment  is  final,  and  a  writ  of  error  may  be  brought  though  the  record  does  not 
show  that  one  of  the  pleas  was  in  any  way  disposed  of. 

The  original  citation  to  the  defendant  in  error  was  omitted,  and 
only  a  copy  accompanied  the  record,  with  an  affidavit  subjoined,  that 
the  deponent  "did,  on  the  24th  of  September,  1796,  deliver  to 
Thomas  Daniel,  within  named,  a  citation,  whereof  the  above  is  a  true 
copy."  There  was  no  certificate  of  the  judge,  or  clerk  of  the  court, 
that  the  record  was  returned  in  obedience  to  the  writ,  though  at  the 
end  of  the  paper,  purporting  to  be  the  record,  the  clerk  subjoined  the 
following  minute :  "  Copy.     Teste,  William  Marshcd,  clerk." 

[  •  402  ]      •  The  Court  were  clearly  of  opinion,  that  the  verification 
of  the  record  was  defective ;  and  that  they  could  not  con- 
sistently with  the  judicial  act,  dispense  with  a  return  of  the  original 
citation,  subscribed  by  the  judge  himself.    By  agreement  the  cause 

was  argued  on  the  record  as  it  stood. 
[  •  403  J  •  The  circumstances,  which  now  became  material  on 
the  record,  were  as  follow:  It  appeared  by  the  declara- 
tion, that  an  action  of  debt  was  brought  in  the  circuit  court  by 
Thomas  Daniel,  a  British  subject,  against  William  Wilson  and 
others,  upon  a  bond  dated  the  11th  of  October,  1791,  for  the  penal 
sum  of  60,0002i ;  that  the  bond  had  been  taken,  as  an  indemnity, 
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firom  the  defendeuits  below,  in  an  attachment  brought  by  them 
against  the  plaintiff  in  a  state  court ;  and  that  the  attachment  was 
dismissed  by  the  court,  and  the  plaintiffs  adjudged  to  pay  the  costs. 
The  present  plaintiff  laid  his  damages,  in  consequence  of  the  attach- 
ment, at  20,000/. 

The  sole  defendant  below,  William  Wilson,  the  other  defendants 
being  dead,  or  not  being  arrested  on  the  process,  pleaded,  1.  Per- 
formance of  the  condition  of  the  bond ;  2.  That  ncl  costs  had  been 
awarded  to  the  plaintiff  below,  in  the  attachment  suit,  nor  had  any 
damages  been  recovered  by  him  against  the  parties,  for  suing  out  the 
attachment. 

The  plaintiff  below  replied,  1.  That  the  defendant  had  not  per- 
formed the  condition  of  the  bond ;  2.  That  the  court  did  award  costs 
in  the  attachment  suit  to  the  plaintiff  below,  which  he  was  ready  to 
verify  by  a  transcript  of  the  record ;  and  3.  The  plaintiff  demurred 
to  so  much  of  the  defendant's  plea  as  respects  damages. 

The  defendant  below  rejoined,  1.  As  to  the  judgment  for  costs  in 
the  attachment  suit,  mU  tiel  record ;  and,  2.  As  to  the  replication 
upon  the  question  of  damages,  joinder  in  demurrer. 

The  record  then  proceeds ;  "  the  parties  by  their  attorneys,  being 
fully  heard,  it  seems  to  the  court  that  the  said  second  plea  of  the  de- 
fendant, and  the  matter  therein  contained,  are  not  sufficient  in  law  to 
bar  the  plaintiff  from  having  and  maintaining  his  action  against  the 
sa^d  defendant.  Therefore  it  is  considered,  that  judgment  be  entered 
for  the  plaintiff  on  his  demurrer  to  that  plea." 

^'  And  at  another  day,  to  wit,  &c.,  came  the  parties,  &c,  and  there- 
upon also  came  a  jury,  &c.  And  now,  &c.,  the  jury  aforesaid  re- 
turned into  court,  and  brought  in  their  verdict  in  these  words  :  ^  We 
of  the  jury  find  for  the  plaintiff  the  debt  in  the  declaration  mentioned 
to  be  discharged  by  the  payment  of  $1,800  damages.' 

•  "  Therefore  it  is  considered  by  the  court,  that  the  plain-  [  *  404  ] 
tiff  recover  against  the  defendant  60,000/.  of  the  value  of 
$200,000,  his  debt  aforesaid,  and  his  costs  by  him  about  his  suit  in 
this  behalf  expended.  And  the  said  defendant  in  mercy,  &c.  But 
the  judgment  is  to  be  discharged  by  the  payment  of  the  said  $1,800, 
and  the  costs." 

At  the  present  term,  as  well  as  in  February  term,  1797,  two  ques- 
tions were  made  and  argued,  independent  of  the  objection  to  the 
'form  of  issuing  and  returning  the  writ  9t  error.  1.  Whether  the 
judgment  below  was  so  defective  that  a  writ  of  error  would  not  lie 
on  it,  inasmuch  as  no  judgment  was  given  upon  the  plea  of  mU  tiel 
record.  2.  Whether  the  supreme  court  had  jurisdiction  of  the  cause, 
inasmuch  as  the  real  and  operative  judgment  of  the  circuit  court 
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was  only  for  ((1,800,  and  the  judicial  act  provides,  that  there  shall  be 
no  removal  of  a  civil  action  from  the  circuit  court  into  the  supreme 
court,  unless  the  matter  in  dispute  exceeds  the  sum  or  value  of 
^2,000.  On  the  first  point  no  opinion  was  given  by  the  court  at  the 
former  argument,  but  on  the  second  point,  Chase,  Paterson,  and 
Gushing,  JJ.,  concurred  in  considering  the  judgment  as  a  judgment 
at  common  law,  for  the  penalty  of  the  bond,  and  therefore  that  the 
court  had  jurisdiction ;  Wilson  J.,  dissented,  and  Iredell,  J.,  who  had 
presided  in  the  circuit  court,  declined  taking  a  part  in  the  decision. 
The  second  point  was  however,  re-argued,  at  the  instance  of  E.  Tilgh^ 
manj  who  was  answered  by  Lee^  and  IngersoU^  and  the  opinion  of 
the  court  was  given  to  the  following  effect. 

Ellsworth,  C.  J.  There  have  been  two  exceptions  taken  to  the 
record  in  the  present  case.  1.  That  the  judgment  of  the  inferior 
court  is  so  defective,  that  a  writ  of  error  will  not  lie  upon  it  It  is 
evident,  however,  that  the  judgment  is  not  merely  interlocutory,  but 
is  in  its  nature  final,  and  goes  to  the  whole  merits  of  the  case. 
Though  imperfect  and  informal,  it  is  a  judgment  on  which  an  execu- 
tion could  issue,  and  as  the  defendant  below  might  be  thus  injured 
by  it>,  we  are  unanimously  of  opinion  that  he  is  entitled  to  a  writ  of 
error. 

2.  The  second  exception  is,  that  the  judgment  is  not  for  a  sum  of 
sufficient  magnitude  to  give  jurisdiction  to  this  court  On  this  ex- 
ception there  exists  a  diversity  of  sentiment,  but  it  is  the  prevailing 
opinion,  that  we  are  not  to  regard  the  verdict,  or  judgment,  as  the 
rule  for  ascertaining  the  value  of  the  matter  in  dispute  between  the 
parties.  By  the  judicial  statute,  s.  22,  (1  U.  S.  Stat  at  Large,  84,) 
it  is  provided  that  certain  decisions  of  the  circuit  courts, 
[  •  405  ]  in  certain  •  cases,  may  be  reversed  on  a  writ  of  error  in 
the  supreme  court;  but  it  is  declared  that  the  matter  in 
dispute  must  exceed  the  sum  or  value  of  $2,000.  To  ascertain  then 
the  matter  in  dispute,  we  must  recur  to  the  foundation  of  the  ori- 
ginal controversy ;  to  the  matter  in  dispute  when  the  action  was 
instituted.  The  descriptive  words  of  the  law  point  emphatically  to 
this  criterion,  and  in  common  understanding  the  thing  demanded,  as 
in  the  present  instance^  the  penalty  of  a  bond,  and  not  the  thing  found, 
constitutes  the  matter  in  dispute  between  the  parties. 

The  construction,  whieh  is  thus  given,  not  only  comports  with 
every  word  in  the  law,  but  enables  us  to  avoid  an  inconvenience, 
which  would  otherwise  affect  the  impartiEil  administration  of  justice* 
For,  if  the  sum,  or  value,  found  by  a  verdict,  was  considered  as  the 
rule  to  ascertain  the  magnitude  of  the  matter  in  dispute,  then,  when- 
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ever  less  than  $2,000  was  found,  a  defendant  could  have  no  relief 
against  the  most  erroneous  and  injurious  judgment,  though  the 
plaintiff  would  have  a  right  to  a  removal  and  revision  of  the  cause; 
his  demand,  which  is  alone  to  govern  him,  being  for  more  than 
^2,000.  It  is  not  to  be  presumed  that  the  legislature  intended  to 
give  any  party  such  an  advantage  over  his  antagonist ;  and  it  ought 
to  be  avoided,  as  it  may  be  avoided,  by  the  fair  and  reasonable  inter- 
pretation which  has  been  pronounced. 

Iredell,  J.  I  differ  from  the  opinion  which  is  entertained  by  a 
majority  of  the  court  on  the  second  exception ;  though,  if  the  merits 
of  the  cause  had  been  involved,  I  should  have  declined  expressing 
my  sentiments.  As,  however,  th&  question  is  a  general  question  of 
construction,  and  is  of  great  importance,  I  think  it  a  duty,  briefly  to 
assign  the  reasons  of  my  dissent. 

The  true  motive  for  introducing  the  provision,  which  is  under  con- 
sideration, into  the  judicial  act,  is  evident  When  the  legislature 
allowed  a  writ  of  error  to  the  supreme  court,  it  was  considered,  that 
the  court  was  held  permanently  at  the  seat  of  the  national  govern- 
ment, remote  from  many  parts  of  the  Union ;  and  that  it  would  be 
inconvenient  and  oppressive  to  bring  suitors  hither  for  objects  of 
small  importance.  Hence  it  was  provided,  that  imless  the  matter  in 
dispute  exceeded  the  sum,  or  value,  of  $2,000,  a  writ  of  error  should 
not  be  issued.  But  the  matter  in  dispute  here  meant,  is  the  matter 
in  dispute  on  the  writ  of  error.  In  the  original  suit,  indeed,  I  agree, 
that  the  demand  of  the  party  furnishes  the  rule  of  vsiluation ;  but 
the  writ  of  error  is  of  the  nature  of  a  new  suit ;  and  whatever  may 
have  been  formerly  the  question  on  the  merits,  if  we  think 
the  plaintiff  is  not  entitled  to  recover  more  than  *  $1,800,  [  *  406  ] 
the  court  has  not  jurisdiction  of  a  cause  of  such  value,  and 
cannot,  of  course,  pronounce  a  judgment  in  it 

At  common  law,  indeed,  the  penalty  of  the  bond  was  alone  re- 
garded ;  and  though,  in  a  case  like  the  present,  only  one  shilling 
damages  should  be  given  by  the  jury,  the  judgment  at  common  law 
would  be  rendered  for  the  whole  penalty ;  so  that  the  sufiering  party 
would  be  obliged  to  resort  to  a  court  of  equity  for  relief.  The  legis- 
lature, however,  has  deemed  it  expedient  to  guard  against  the  mis- 
chief, and,  at  the  same  time,  to  prevent  a  circuity  of  action,  by  em- 
powering the  common  law  courts  to  render  judgment,  in  causes 
brought  to  recover  the  forfeiture  annexed  to  any  articles  of  agreement, 
covenant,  bond,  or  other  specialty,  for  so  much  as  is  due,  aceording 
to  equity.  From  the  time  of  passing  the  act,  the  plaintiff  can  re- 
cover no  more  under  the  penalty  of  the  bond,  than  the  damages 
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assessed,  or  adjudged;  and  if  a  court  of  common  law  is  thus 
empowered  to  regard  the  matter  in  dispute,  independent  of  the  strict 
common  law  forfeiture  of  the  penalty,  this  ought  to  be  deemed,  to 
every  legal  intent,  the  proper  mode  of  settling  and  ascertaining  the 
vsdue,  or  amount,  to  which  the  words  of  the  law  shall  be  applied,  in 
the  case  of  a  writ  of  error. 

The  objection  which  seemed,  principally,  to  operate  against  this 
doctrine,  in  the  mind  of  the  court,  as  well  as  of  the  bar,  was  its 
tendency  to  entitle  one  party  to  a  writ  of  error,  and  to  exclude  the 
other ;  but  the  objection  cannot  arise  in  tUs  case,  as  both  parties 
would  be  alike  estopped  by  the  insufficiency  of  the  sum.  A  new 
law,  however,  of  a  scope  so  extensive,  cannot  be  expected  to  provide 
for  every  possible  case ;  and  it  is  no  reason  why  a  plain  provision 
should  not  operate,  that  another  provision  may  be  necessary  to  avoid 
an  inconvenience,  or  to  establish  equality  between  the  parties. 

I  must,  therefore,  repeat  my  opinion,  that  although  the  plaintiff's 
demand  is  to  be  regarded  in  the  original  action,  yet  that  the  -sum 
actually  rendered  by  the  judgment  is  to  furnish  the  rule  for  fixing  the 
matter  in  dispute  upon  a  writ  of  error.  And  the  sum  actually  ren* 
dered  being  less  than  ((2,000,  the  court  cannot,  I  think,  exercise  a 
jurisdiction  in  the  present  cause. 

Chase,  J.  On  the  first  exception  to  tUs  record,  there  is  no  diver- 
sity of  opinion ;  and  I  also  agree  with  the  majority  of  the  court  in 
the  decision  upon  the  second  exception,  though  for  reasons  different 
from  those  that  have  been  assigned. 

This  is  a  question  of  jurisdiction ;  and  the  law  vests  the  jurisdic- 
tion, if  the  matter  in  dispute  between  the  parties  exceeds  the  sum, 
or  value,  of  ((2,000.  Whenever  the  objection  arises  on  the 
[  •  407  ]  amount  of  the  matter  in  dispute,  it  is  not,  in  my  *  opinion, 
to  be  settled  here,  by  what  appears  on  the  writ  of  error,  but 
it  is  to  be  settled  in  the  inferior  court,  according  to  the  circumstances 
appearing  there,  in  each  particular  case.  There  is  no  common,  uni- 
form rule  that  can  be  applied  to  the  subject.  I  do  not  think  that  the 
demand  of  the  plaintiff  ought  to  be  made  the  sole  criterion ;  for 
then  every  plaintiff  might  entitle  himself,  in  every  case,  to  a  writ  of 
error,  by  laying  his  damages  proportionably  high ;  and  I  think  that 
the  amount  rendered  by  the  judgment  would  be  found,  in  the  far 
greater  number  of  cases,  to  be  the  true  rule.  It  must  be  acknow- 
ledged, however,  that  in  actions  of  tort,  or  trespass,  firom  the  nature 
of  the  suits,  the  damages  laid  in  the  declaration,  afford  the  only  prac- 
ticable test  of  the  value  of  the  controversy. 

Inquiring,  therefore,  what  was  in  dispute  in  the  present  case,  we 
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find  that  the  action  was  brought  on  a  bond,  with  a  condition  for  per- 
forming two  acts,  and  the  non-performance  of  both  acts  constitutes 
the  breach  assigned.  The  record  is  distorted  by  great  irregularities ; 
but  every  part  of  the  pleadings,  verdict,  and  judgment,  that  is  not 
conformable  to  the  common  law,  I  reject  as  not  belonging  to  the 
case,  which  is  neither  founded  on  the  statute  of  8  and  9  W.  3,  c.  10, 
nor  on  the  act  of  the  assembly  of  Virginia.  Considered,  therefore, 
as  an  action  at  common  law,  the  penalty  is  forfeited  on  the  non-per- 
formance  of  either  of  the  acts  which  are  the  subject  of  the  condition. 
The  judgment  of  the  court  is  rendered  for  that  penalty ;  and  though 
it  is  stated,  that  the  judgment  shall  be  discharged  on  payment  of  a 
smaller  sum,  such  a  stipulation  is  inconsistent  with  the  nature  of  a 
common  law  judgment ;  it  must  be  treated  as  mere  surplusage ;  and 
in  this  view  of  the  case,  I  am  of  opinion  that  the  court  has  jurisdic- 
tion. 

Ellsworth,  C.  J.  I  will  repeat  and  explain  one  expression,  which 
was  used  in  delivering  the  opinion  of  the  court,  and  which  seems  to 
have  been  misunderstood. 

It  was  not  intended  to  say,  that  on  every  such  question  of  juris- 
diction, the  demand  of  the  plaintiff  is  alone  to  be  regarded ;  but  that 
the  value  of  the  thing  put  in  demand  furnished  the  rule.  The  nature 
of  the  case  must  certainly  guide  the  judgment  of  the  court ;  and  when- 
ever the  law  makes  a  rule,  that  rule  must  be  pursued.  Thus,  in  an 
action  of  debt  on  a  bond  for  100^,  the  principal  and  interest  are  put 
in  demand,  and  the  plaintiff  can  recover  no  more,  though  he  may  lay 
his  damages  at  10,000/.  The  form  of  the  action,  therefore,  gives  in 
that  case  the  legal  rule.  But  in  an  action  of  trespass,  or  assault  and 
battery,  where  the  law  prescribes  no  limitation  as  to  the  amount  to 
be  recovered,  and  the  plaintiff  has  a  right  to  estimate  his  damages  at 
any  sum,  the  damage  stated  in  the  declaration  is  the  thing 
put  in  *  demand,  6uid  presents  the  only  criterion,  to  which,  [  *  408  ] 
from  the  nature  of  the  action,  we  can  resort  in  settling  the 
question  of  jurisdiction. 

The  proposition  then  is  simply  tUs:  Where  the  law  gives  no 
rule,  the  demand  of  the  plaintiff  must  furmsh  one ;  but  where  the 
law  gives  the  rule,  the  legal  cause  of  action,  and  not  the  plaintiff's 
demand,  must  be  regarded. 

Tke  objections  overruled^  and  judgment  affirmed.^ 

8  P.  83;  11  H.  522. 

^  Besides  the  exceptions  above  stated,  several  errors  were  assigned,  which  had  been 
argued  at  a  former  term,  in  the  absence  of  the  chief  Justice.    The  court,  after  decid- 
voL.  I.  25 
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[•409]  •FEBRUARY  TERM,  1799. 

On  tbe  opening  of  the  court  a  commission,  dated  the  20th  of  December,  1798,  was 
read,  appointing  Bushrod  Washington,  one  of  the  associate  judges  of  the  supreme 
court  of  tlie  United  States,  and  he  was  quahfied  according  to  lawJ 

DeWHURST  V.  COULTHARD. 
3  D.  409. 

This  court  will  not  take  cognizance  of  any  suit,  or  controyersj  not  brought  before  them  by 

regular  process  of  law. 

An  action  was  pending  in  the  circuit  court  for  the  district  of  New 
York,  and  E.  TUghman  presented  to  the  court  an  agreed  statement 
of  facts,  and  prayed  the  opinion  of  the  court  thereon.  The  par- 
ties had  agreed  that  judgment  should  be  entered  in  the  circuit  court, 
in  conformity  with  that  opinion. 

[  •  410  ]       •  The  Court,  on  the  ensuing  morning,  returned  the  state 
of  the  case,  declaring  that  they  could  not  take  cognizance 
of  any  suit  or  controversy  which  was  not  brought  before  them  by 
the  regular  process  of  the  law. 

Motion  refused. 


Ex  parte  Hallowell. 

S  D.  411. 

Mr.  Hallowell  had  been  admitted,  originally,  as  an  attor- 
[  •  411  ]  ney  of  this  court;  but  now  Lewis  moved,  that  his  •name 
should  be  taken  from  the  roll  of  attorneys,  and  placed  on  the 
list  of  counsellors. 

The  Court  directed  the  transfer  to  be  made ;  and  Mr.  Hallowell 
was  qualified,  de  novoj  as  counsellor. 


ing  the  question  of  jurisdiction,  called  on  the  counsel  to  proceed  in  the  argument  on 
those  errors ;  but  E.  TUghman  observed,  that  the  court  had  been  so  evidently  against 
him,  that  he  would  not  press  the  subject  further. 

^  The  appointment  of  Mr.  Washington  was  in  the  room  of  Wilson,  J.,  deceased. 
Chase,  J.,  was  prevented  by  indisposition  from  attending  the  court  during  the  whole 
of  the  present  tenn. 
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Fowls  r  et  aL  t?.  Lindbet  et  aL     Fowler  et  aL  v.  Miller. 

3D.  411. 

The  fact  that  the  land  demanded  in  a  suit  was  g;ranted  by  and  is  claimed  nnder  a  State,  does 
not  make  the  State  a  party  to  the  Buit,  within  the  meaning  of  the  second  section  of  the 
third  article  of  the  oonstitation. 

Kor  does  an  issue  upon  the  point  whether  the  land  demanded  is  within  the  limits  of  the  State. 

A  certiorari  does  not  issue  to  remove  a  cause,  on  account  of  want  of  jurisdiction  in  the  court 
in  which  it  is  pending. 

A  RULE  had  been  originally  obtained  in  these  actions,  which  were 
depending  in  the  circuit  court  for  the  district  of  Connecticut,  at  the 
instance  of  the  defendants,  requiring  the  plaintiff  to  show  cause  why 
a  venire  should  not  be  awarded  to  summon  a  jury  from  some  district 
other  than  that  of  Connecticut  or  New  York ;  but  it  was  changed 
by  consent,  into  a  rule  to  show  cause  why  the  actions  should  not  be 
removed  by  certiorari  into  the  supreme  court,  as  exclusively  belonging 
to  that  jurisdiction.  On  showing  cause,  it  appeared  that  suits,  in  the 
nature  of  ejectments,  had  been  instituted  in  the  circuit  court  for  the 
district  of  Connecticut,  to  recover  a  tract  of  land,  being  part  of  the 
Connecticut  Gore,  which  that  State  had  granted  to  Andrew  Ward 
and  Jeremiah  Hasley,  and  by  whom  it  had  been  conveyed  to  the 
plaintiiTs.  The  defendants  pleaded  that  they  were  inhabitants  of  the 
State  of  New  York;  that  the  premises  for  which  the  suits  were 
brought  lay  in  the  county  of  Steuben,  in  the  State  of  New  York ; 
and  that  the  circuit  court  for  the  district  of  New  York,  or  the  courts 
of  the  State,  and  no  other  court,  could  take  cognizance  of  the  actions. 
The  plaintiffs  replied  that  the  premises  lay  in  the  State  of  Connecti- 
cut ;  and  issue  being  joined,  a  venire  was  awarded.  On  the  return, 
however,  the  defendants  challenged  the  array,  because  the  marshal 
of  the  district  of  Connecticut,  a  resident  and  citizen  of  that  State^ 
had  arrayed  the  jury  by  his  deputy,  who  was  also  a  citizen  of  Con- 
necticut, and  interested  as  a  purchaser  or  claimant  in  the  Connecticut 
Gore,  under  the  same  title  as  the  plaintiffs.  The  plaintiffs  prayed 
oyer  of  the  record  and  return,  averred  that  the  deputy  marshal  was 
not  interested  in  the  question  in  issue,  and  demurred  to  the  challenge 
for  being  double,  and  contrary  to  the  record,  which  does  not  show 
that  the  jury  was  returned  by  the  deputy  marshsd.  The  defendants 
joined  in  demurrer.  The  court  overruled  the  challenge,  as  it  respected 
the  general  interest  of  the  marshal  and  his  deputy,  owing  to  their 
being  citizens  of  Connecticut;  but  allowed  it,  and  quashed 
the  array,  on  account  of  the  particular  •interest  of  the  de-  [  *  412  J 
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puty,  he  being  interested  in  the  eaipe  tract  of  land,  under  color  of 
the  same  title  as  the  plaintiffs. 

The  amended  rule  was  argued  by  Lewis^  and  Boffman  the  attor- 
ney-general of  New  York,  in  favor  of  its  being  made  absolute,  and 
by  Hilhouse^  of  Ck>nn6cticut,  against  it,  on  the  question  whether  the 
suits  ought  to  be  considered  as  virtually  depending  between  the  States 
of  Connecticut  and  New  York.  And  the  follovdng  opinions  were 
delivered  by  the  court,  the  chief  justice,  however,  declining,  on  ac- 
count of  the  interest  of  Connecticut,  to  take  any  part  in  the  decision, 
and  Chase,  J.,  and  Iredell,  J.,  being  absent  on  account  of  indisposi- 
tion. 

Washington,  J.  The  first  question  that  occurs  from  the  argu- 
ments on  the  present  occasion,  respects  the  nature  of  the  rights  that 
are  contested  in  the  suits  depending  in  the  circuit  court  Without 
entering  into  a  critical  examination  of  the  constitution  and  laws  in 
relation  to  the  jurisdiction  of  the  supreme  court,  I  lay  down  the 
following  as  a  safe  rule :  That  a  case  which  belongs  to  the  jurisdic- 
tion of  the  supreme  court,  on  account  of  the  interest  that  a  State  has 
in  the  controversy,  must  be  a  case  in  which  a  State  is  either  nomi- 
nally or  substantially  the  party.  It  is  not  sufficient  that  a  State  may 
be  consequentially  affected ;  for  in  such  case,  as  where  the  grants  of 
different  States  are  brought  into  litigation,  the  circuit  court  has 
clearly  a  jurisdiction.  And  this  remark  furnishes  an  answer  to  the 
suggestions  that  have  been  founded  on  the  remote  interest  of  the 
State,  in  making  retribution  to  her  grantees,  upon  the  event  of  an 
eviction. 

It  is  not  contended  that  the  States  are  nominally  the  parties ;  nor 
do  I  think  that  they  can  be  regarded  as  substantially  the  parties  to 
the  suits ;  nay,  it  appears  to  me,  that  they  are  not  even  interested  or 
affected.  They  have  a  right  either  to  the  soil  or  to  the  jurisdiction. 
If  they  have  the  right  of  soil,  they  may  contest  it  at  any  time  in  this 
court,  notwithstanding  a  decision  in  the  present  suits ;  and  though 
they  may  have  parted  with  the  right  of  soil,  still  the  right  of  jurisdic- 
tion is  unimpaired.  A  decision  as  to  the  former  object,  between 
individual  citizens,  can  never  affect  the  right  of  the  State  as  to  the 
latter  object ;  it  is  res  inter  alios  acta.  For  suppose  the  jury  in  some 
cases  should  find  in  favor  of  the  title  under  New  York,  and  in  others 
they  should  find  in  favor  of  the  title  under  Connecticut,  how  would 
this  decide  the  right  of  jurisdiction  ?  And  on  what  principle  can 
private  citizens,  in  the  litigation  of  their  private  claims,  be  compe- 
tent to  investigate,  determine,  and  fix,  the  important  rights  of  sove^ 
reignty  ? 
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•  The  question  of  jurisdiction  remaining,  therefore,  unaf-  [  *  413  ] 
i  fected  by  the  proceedings  in  these  suits,  is  there  no  other 
mode  by  which  it  may  be  tried  ?  I  will  not  say,  that  a  State  could 
sue  at  law  for  such  an  incorporeal  right,  as  that  of  sovereignty  and 
jurisdiction ;  but  even  if  a  court  of  law  would  not  aflFord  a  remedy, 
I  can  see  no  reason  why  a  remedy  should  not  be  obtained  in  a  court 
of  equity.  The  State  of  New  York  might,  I  think,  file  a  bill  against 
the  State  of  Connecticut,  praying  to  be  quieted  as  to  the  boundaries 
of  the  disputed  territory ;  and  this  court,  in  order  to  effectuate  justice, 
might  appoint  commissioners  to  ascertain  and  report  those  bounda^ ' 
ries.  There  being  no  redress  at  law,  would  be  a  sufficient  reason  for 
the  interposition  of  the  equitable  powers  of  the  court ;  since,  it  is 
monstrous  to  talk  of  existing  rights,  vdthout  applying  correspondent 
remedies. 

But  as  it  is  proposed  to  remove  the  suits  under  consideration  firom 
the  circuit  court  into  this  court,  by  writs  of  certiorari^  I  ask  whether 
it  has  ever  happened,  in  the  course  of  judicial  proceedings,  that  a 
certiorari  has  issued  from  a  superior  to  an  inferior  court,  to  remove 
a  cause  merely  from  a  defect  of  jurisdiction  ?  I  do  not  know  that 
such  a  case  could  ever  occur.  If  the  State  is  really  a  party  to  the 
suit  in  the  inferior  court,  a  plea  to  the  jurisdiction  may  be  there  put 
in ;  or,  perhaps,  without  such  a  plea,  this  court  would  reverse  the 
judgment  on  a  writ  of  error ;  and  if  the  State  is  not  a  party,  there  is 
no  pretence  for  the  removal. 

A  certiorari,  however,  can  only  issue  as  original  process,  to  remove 
a  cause,  and  change  the  venucj  when  the  superior  court  is  satisfied 
that  a  fair  and  impartial  trial  will  not  otherwise  be  obtained ;  and  it 
is  sometimes  used  as  auxiliary  process,  where,  for  instance,  diminu- 
tion of  the  record  is  alleged,  on  a  writ  of  error ;  but  in  such  cases 
the  superior  court  must  have  jurisdiction  of  the  controversy.  And  as 
it  does  not  appear  to  me,  that  this  court  has  exclusive  or  original 
jurisdiction  of  the  suits  in  question,  I  am  of  opinion  that  the  rule 
must  be  discharged* 

Paterson,  J.  The  rule  to  show  cause  why  a  venire  should  not  be 
awarded  to  summon  a  jury  from  some  district  other  than  that  of  Con- 
necticut or  New  York,  cannot  be  supported*  It  has,  indeed,  been  aban- 
doned. The  argument  proceeds  on  the  ground  of  removing  the  cause 
into  this  court,  as  having  exclusive  jurTatiiction  of  it,  because  it  is  a 
controversy  between  States.  The  constitution  of  the  United  States, 
and  the  act  of  congress,  although  the  phraseology  be  somewhat  dif- 
ferent, may  be  construed  in  perfect  conformity  with  each  other. 
The  present  is  a  controversy  between  individuals  respecting  their 

25* 
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[  *  414  ]  right  or  title  to  a  particular  tract  of  land,  and  *  cannot  be 
extended  to  third  parties  or  States.  Its  decision  will  not 
affect  the  State  of  Connecticut  or  New  York,  because  neither  of  them 
is  before  the  court,  nor  is  it  possible  to  bring  either  of  them,  as  a 
party,  before  the  court  in  the  present  action.  The  State,  as  such,  is 
not  before  us.  Besides,  if  the  cause  should  be  removed  into  tiiis 
court  it  would  answer  no  purpose ;  for  I  am  not  able  to  discern  by 
what  authority  we  could  change  the  vetwe^  or  direct  a  jury  to  be 
drawn  from  another  district  As  to  this  particular  there  is  no  devo- 
lution of  power  either  by  the  constitution  or  law.  The  authority 
must  be  given ;  we  cannot  usurp  or  take  it  • 

If  the  point  of  jurisdiction  be  raised  by  the  pleadings,  the  circuit 
court  is  competent  to  its  decision ;  and,  therefore,  the  cause  cannot 
be  removed  into  this  court  previously  to  such  decision.  To  remove 
a  cause  from  one  court  to  another,  on  the  allegation  of  the  want 
of  jurisdiction,  b  a  novelty  in  judicial  proceedings.  Would  not 
the  certiorari  to  remove  be  an  admission  of  the  jurisdiction  be- 
low? 

Neither  of  the  motions  is  within  the  letter  or  spirit  of  the  consti- 
tution or  law. 

How  far  a  suit  may,  with  effect,  be  instituted  in  this  court  to 
decide  the  right  of  jurisdiction  between  two  States,  abstractedly  firom 
the  right  of  soil,  it  is  not  necessary  to  determine.  The  question  is  a 
great  one ;  but  not  before  us. 

I  regret  the  incompetency  of  this  court  to  give  the  aid  prayed  for. 
No  prejudice  or  passion,  whether  of  a  state  or  personal  nature,  should 
insinuate  itself  in  the  administration  of  justice.  Jurymen,  especially, 
should  be  above  all  prejudice,  all  passion,  and  all  interest  in  the 
matter  to  be  determined.  But  it  is  the  duty  of  judges  to  declare,  and 
not  to  make  the  law. 

Gushing,  J.  These  motions  are  to  be  determined,  rather  by  the 
constitution  and  the  laws  made  under  it,  than  by  any  remote  analo- 
gies drawn  from  English  practice. 

Both  by  the  constitution  and  the  judicial  act,  the  supreme  court 
has  original  jurisdiction  where  a  State  is  a  party.  In  this  case  the 
State  does  not  appear  to  be  a  party,  by  any  thing  on  the  record.  It 
is  a  controversy  or  suit  between  private  citizens  only ;  an  action  of 
ejectment,  in  which  the  defendant  pleads  to  the  jurisdiction  tiiat 
the  land  lies  in  the  State  of  New  York,  and  issue  is  taken  on  that 
fact 

Whether  the  land  lies  in  New  York  or  CJonnecticut,  does  not 
appear  to  affect  the  right  or  titie  to  the  land  in  question.     The  right 
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of  jniisdiction  and  the  right  of  soil  may  depend  on  very  different 
words,  charters,  and  foundations.  A  decision  of  that  issue  can  only 
determine  the  controversy  as  between  the  private  citizens, 
who  are  parties  to  the  suit,  and  the  event  only  *  give  the  [  *  415  ] 
land  to  the  plaintiff  or  defendant ;  but  could  have  no  con- 
trollihg  influence  over  the  line  of  jurisdiction ;  with  respect  to  which, 
if  either  State  has  a  contest  with  the  other,  or  with  individuals,  the 
State  has  its  remedy,  I  suppose,  under  the  constitution  and  the  laws, 
by  proper  application,  but  not  in  this  way ;  for  she  is  not  a  party  to 
the  suits. 

If  an  individual  will  put  the  event  of  his  cause  in  a  plea  of  this 
kind,  on  a  fact  which  is  not  essential  to  his  right,  I  cannot  think  it 
can  prejudice  the  right  of  jurisdiction  appertaining  to  a  State. 

I  agree  with  the  rest  of  the  court,  that  neither  of  the  motions  can 
be  granted. 

By  the  Court.     Let  the  rule  be  discharged. 

5  P.  284-,  12  P.  657;  2  H.  9. 


Clarke  v.  Russell. 

3  D.  415. 

A  promise  to  answer  for  the  dntj  of  another  must  be  wholly  in  writing,  and  cannot  bo 

varied,  explained,  or  added  to,  by  parol  evidence. 
When  the  action  is  founded  on  non-payment  of  bills  of  exchange,  it  is  not  necessary  to  pro- 

doce  protests  for  non-acceptance.  ' 

Sendde.    A  letter  of  introduction,  containing  the  general  statement,  '*  you  may  be  assured 

of  their  complying  fully  with  any  contracts  or  engagements  they  may  enter  into  with 

you,^'  does  not  import  an  undertaking  of  guaranty. 

This  was  a  writ  •  of  error  to  the  circuit  court  for  the  district  of 
Rhode  Island.  The  action  was  founded  on  a  promise  to  indemnify 
the  plaintiffs  for  indorsing  certain  bills  of  exchange  for  the  accom- 
modation of  Robert  Murray  &  Co.  The  evidence  relied  on  to 
prove  the  promise,  was  two  letters  signed  by  the  defendants  and 
addressed  to  the  plaintiffs,  and  also  certain  parol  evidence,  which 
was  put  in  without  objection,  though  before  the  case  went  to  the 
jury  the  defendant's  counsel  prayed  an  instruction,  that  the  letters 
could  not  be  explained  by  this  parol  evidence.  The  letters  were  as 
follows : 
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[  ♦418  ]  •Providence,  20th  Jmuary,  1796. 

Nathaniel  Russell,  Esq. 

Dear  Sir, —  Oar  friends,  Messrs.  Robert  Murray  &  Co.,  mer- 
chants in  New  York,  having  determined  to  enter  largely  into  the 
purchase  of  rice  and  other  articles  of  your  produce  in  Charle3toii, 
but  being  entire  strangers  there,  they  have  applied  to  us  for  letters 
of  introduction  to  our  friends.  In  consequence  of  which,  we  do 
ourselves  the  pleasure  of  introducing  them  to  your  correspondence, 
as  a  house  on  whose  integrity  and  punctuality  the  utmost  depend- 
ence may  be  placed.  They  will  write  you  the  nature  of  their  inten- 
tions, and  you  may  be  assured  of  their  complying  fully  with  any 
contracts  or  engagements  they  may  enter  into  with  you.  The  friend- 
ship we  have  for  these  gentlemen  induces  us  to  wish  you  will  render 
them  every  service  in  your  power,  at  the  same  time  we  flatter  our- 
selves this  correspondence  vnH  prove  a  mutual  benefit. 
We  are,  with  sentiments  of  esteem,  dear  sir, 

Your  most  obedient  servants. 

Clerk  &  Nightingale. 

Providence,  21st  January^  1796. 
Nathaniel  Russell,  Esq. 

Dear  Sir, — We  wrote  you  yesterday  a  letter  of  recommendation 
in  favor  of  Messrs.  Robert  Murray  &  Co.  We  have  now  to  request 
that  you  will  endeavor  to  render  them  every  assistance  in  your  power. 
Also  that  you  will  immediately,  on  the  receipt  of  this,  vest  the  whole 
of  what  funds  you  have  of  ours  in  your  hands,  in  rice,  on  the  best  terms 
you  can.  If  you  are  not  in  cash,  for  the  sales  of  china  and  nankeens, 
perhaps  you  may  be  able  to  raise  the  money  from  the  bank  until 
due,  or  purchase  the  rice  upon  a  credit  until  such  time  as  you  are  to 

be  in  cash  for  them.  The  truth  is,  we  expect  rice  will  rise ; 
[  ^419  ]  and  we  want  to  improve  the  amount  of  what  property  •we 

can  muster  in  Charleston,  vested  in  that  article  at  current 
price.  Our  Mr.  Nightingale  is  now  at  Newport,  where  it  is  probable 
we  shall  write  you  on  the  subject 

We  are,  ficc, 

Clerk  &  Nightingale. 

The  bill  of  exceptions  raised  three  questions. 

1st.  Whether  the  plaintiff  could  recover  without  producing  protests 
for  non-acceptance,  the  bills  and  protests  for  non-payment  being 
produced. 

2d.  Whether  the  two  letters  imported  a  guaranty. 
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3d.  Whether  parol  evidence  was  admissible  to  explain  the  letters. 

The  cause  was  argued  by  the  Attorney'  Generaly  Howell^  and  Inger* 
sally  for  the  plaintiif  in  error,  and  by  E.  Tilghman^  Dexter^  and  Rob* 
binSj  for  the  defendant. 

*  Ellsworth,  C.  J.  This  cause  comes  up  on  a  biU  of  [  *  424  ] 
exceptions,  on  the  face  of  which  three  exceptions  appear. 

1.  First,  that  bills  of -exchange,  which  had  been  non-accepted,  and 
protested  for  non-payment,  were  admitted  in  evidence  unaccompa- 
nied by  protests  for  non-acceptance. 

According  to  a  general  rule  laid  down  by  this  court,  in  the  case  of 
Barry  and  Brown,  from  Virginia,  and  from  which  rule  there  appear 
no  special  circumstances  to  exempt  the  present  case,  this  exception 
will  not  hold. 

2.  A  further  exception  is,  that  the  judge,  in  his  charge  to  the  jury, 
held  that  the  two  letters  from  the  defendants  to  the  plaintiif  below, 
of  the  20th  and  21st  of  January,  1796,  which  were  set  up  to  prove 
an  undertaking  or  guarantee,  might  be  explained  by  parol  testimony, 
of  which  kind  of  testimony  some  had  passed  to  the  jury  without  ob- 
jection, but  for  what  purpose  does  not  now  appear,  as  there  were 
divers  counts,  some  of  which  parol  testimony  might  have  supported. 

The  undertaking  declared  upon,  in  the  count  to  which  the  verdict 
applies,  being  for  the  duty  of  another,  it  must,  to  save  it  from  the 
statute  of  frauds  and  perjuries,  be  in  writing,  and  wholly  so.  The 
two  letters,  therefore,  which  are  relied  upon  as  the  written  agreement, 
cannot  be  added  to,  or  varied  by  parol  testimony.  Nor  can  they  be  so 
far  explained  by  parol  testimony  as  to  affect  their  import 
with  regard  to  the  supposed  *  undertaking.  The  charge  [  *  425  ] 
then,  of  the  judge,  that  "  they  might  be  explained  by  parol 
testimony,"  expressed  as  a  general  rule,  and  without  any  qualifica- 
tions or  restrictions,  was  too  broad,  and  may  have  misled  the  jury. 
On  this  ground  there  must  be  a  reversal. 

3.  It  is,  therefore,  unnecessary  to  decide  the  remaining  question, 
whether  the  two  letters  did,  of  themselves,  import  an  undertaking  or 
guarantee  ?  It  may  be  proper  to  suggest,  however,  that  a  majority 
of  the  court  at  present  incline  to  the  opinion  that  they  do  not 

Judgment  reversed^  and  a  venire  de  novo  awarded* 

7  P.  113;  13  P.  89. 
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Irvine  v.  Sims's  Lessee. 

3  D.  435. 

A  military  right  to  unappropriated  land  in  America,  acquired  under  a  rojal  proclamation  of 
1763,  was  made  assignable  by  the  law  of  Virginia,  to  an  inhabitant  of  that  State. 

Obtaining  a  warrant  and  so  locating  it  as  to  describe  a  particular  parcel  of  land,  gave  to  the 
assignee  a  complete  equitable  title,  which  was  confirmed  by  the  compact  between  Pennsyl- 
vania and  Virginia. 

A  survey  in  Pennsylvania,  and  payment  of  the  consideration,  gave  a  legal  right  of  entry, 
which  supports  an  ejectment.  This  right  remains  legal,  though  it  may  have  originally 
been  held  so  from  a  defect  of  equitable  powers,  and  though  the  courts  of  the  United  States 
now  possets  those  powers. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Pennsylvania.  The  action  was  ejectment  to  try  the  title  to  an  island 
in  the  Ohio  river,  called  Montour's  Island.  The  court  below,  by  con- 
sent, rendered  a  judgment  in  favor  of  the  plaintiff,  upon  a  special 
verdict,  which  found  and  set  out  in  hiec  verbOy  a  great  number  of 
documents  and  laws  of  Virginia  and  Pennsylvania.  The  facts  upon 
which  the  opinion  of  the  court  rested,  are  stated  succinctly  by  the 
chief  justice.    • 

The  land  was  within  the  territory  in  dispute  between  Pennsylva- 
nia and  Virginia,  which  formed  the  subject  of  the  compact  between 
those  States  of  the  23d  of  September,  1780. 

All  that  is  of  any  general  interest,  or  importance,  in  this  case,  can 
be  understood  without  the  details  of  the  special  verdict 

The  cause  was  argued  by  LewiSj  E.  TiJghvmny  and  Dallas,  for  the 
plaintiff  in  error,  and  by  the  AUomey-  Oeneral,  IngersollyjBLnd  Rawle^ 
for  the  defendant 

■ 

[  •  456  ]       The  chief  justice,  on  the  last  day  of  the  term,  delivered 
the  opinion  of  the  court  as  follows : 

Ellsworth,  C.  J.  It  appears  that  William  Douglas,  for  services 
rendered,  acquired  under  the  king's  proclamation  of  1763,  a  right  to 
five  thousand  acres  of  unappropriated  land  in  America ;  which  right 
he  assigned  to  Charles  Sims,  the  lessor  of  the  plaintiff  below.  And 
although  by  the  terms  of  the  proclamation,  the  personal  application 
of  Douglas  was  requisite  to  obtain  a  land  warrant  on  the  said  right, 
yet  the  laws  of  Virginia,  passed  subsequent  to  her  independence,  dis- 
pensed with  such  personal  application,  and  made  a  warrant  issuable 
to  the  assignee,  Sims,  he  being  an  inhabitant  of  that  State  on  the  3d 
of  May,  1779.     A  warrant  he  accordingly  obtained,  and  the  same 
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duly  located  on  Montour's  Island,  the  land  in  question ;  which  his 
warrant  was  more  than  sufficient  to  cover,  and  which,  from  its  descrip- 
tion as  an  island,  was  perfectly  separated  and  distinguished  from  all 
other  land ;  by  which  means  Sims  acquired  to  the  said  island  a  com- 
plete equitable  title,  and  one  which  needed  only  a  patent  of  confirma- 
tion to  render  it  a  complete  legal  title.  A  confirmation  of  this  equita- 
ble title,  as  effectual  as  that  of  any  patent  could  have  been,  was  after- 
wards comprised  in  the  compact  between  Virginia  and  Pennsylvania, 
and  in  the  ratification  of  the  same  by  the  legislative  act  of  the  latter. 
The  terms  therein  of  "  reserve  and  confirmation "  of  the  "  rights " 
which  had  been  previously  acquired  under  Virginia,  in  the  territory 
thereby  relinquished  to  Pennsylvania,  must,  from  the  nature  of  the 
transaction,  be  expounded  favorably  for  those  rights,  and  so 
that  titles,  before  substantially  good,  should  not,  *  after  a  [  *  457  ] 
change  of  jurisdiction,  be  defeated  or  questioned  for  formal 
defects. 

It  further  appears,  that  Sims,  since  the  said  compact  and  ratifica- 
tion,  has,  without  any  laches  that  would  prejudice  his  claim,  obtained 
a  legal  survey  of  the  said  land  under  Pennsylvania ;  in  which  State^ 
payment,  or  as  in  this  case  consideration  passed,  and  a  survey  though 
unaccompanied  by  a  patent,  give  a  legal  right  of  entry,  which  is  suf- 
ficient in  ejectment.  Why  they  have  been  adjudged  to  give  such 
right,  whether  from  a  defect  of  chancery  powers,  or  for  other  reasons 
of  policy  or  justice,  is  not  now  material  The  right  once  having  be- 
come an  established  legal  right,  and  having  incorporated  itself  as  such, 
with  property  and  tenures,  it  remains  a  legal  right  notwithstanding 
any  new  distribution  of  judicial  powers,  and  muat  be  regarded  by  the 
common  law  courts  of  the  United  States,  in  Pennsylvania,  as  a  rule 
of  decision. 

TTie  judgment  of  the  circuit  court  affirmed. 

Iredell,  J.  Though  I  concur  with  the  other  judges  of  the  court  in 
affirming  the  judgment  of  the  circuit  court,  yet  as  I  differ  from  them 
in  the  reasons  for  affirmance,  I  think  it  proper  to  state  my  opinion 
particularly. 

In  order  to  do  this  with  the  greater  distinctness,  it  is  necessary  that 
I  should  observe  upon  the  nature  of  this  title  according  to  my  ideas  of 
it,  from  its  origin  to  what  may  be  deemed  its  consummation,  at  least 
for  the  purpose  of  maintaining  this  ejectment. 

My  observations,  therefore,  will  be  under  the  following  heads  of 
inquiry : 

1st.  Whether  it  sufficiently  appears  that  William  Douglas  was 
entitled  to  a- military  right,  such  as  it  was,  under  the  proclamation  of 
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3d.  Whether  the  right  of  Douglas,  in  ease  he  was  so  entitled,  was 
assignable,  under  the  royal  government,  or  since. 

3d.  Whether  the  lessor  of  the  plaintiff  in  the  ejectment  had  a  title, 
and  if  any,  of  what  nature  it  was,  under  the  laws  of  Virginia. 

4th.  Whether  he  had  any  title,  subsequent  to  the  compact,  under 
the  laws  of  Pennsylvania. 

5th.  Whether  if  he  had  a  title,  it  was  such  as  was  sufficient  to 
maintain  this  ejectment. 
[  •  458  ]      •  The  first  question  is, 

1.  Whether  it  sufficiently  appears  that  William  Douglas 
was  entitled  to  a  military  right,  such  as  it  was,  under  the  proclama- 
tion of  1763  ? 

Though  the  finding  be  not  altogether  so  correct  as  it  might  have 
been,  yet  I  think  it  maybe  faurly  inferred  that  William  Douglas  had 
all  the  requisites  to  entitle  him  to  a  military  right  under  that  procla- 
mation, especially  as  the  jury  have  said  generally  that  the  king  gave 
to  him  the  right  in  question  by  that  proclamation,  which  could  not 
have  been  in  fact  true  had  any  of  the  requisites  been  wanting,  and 
though  a  general  finding  inconsistent  with  a  particular  one  cannot 
stand,  yet  I  am  of  opinion  a  particular  finding  consistent  with  a  ge- 
neral one  may. 

The  next  question  is, 

3.  Whether  the  right  of  Douglas  was  assignable  under  the  royal 
government,  or  since  ? 

The  grant  was  general  to  all  who  were  the  objects  of  it,  and  re- 
quired only  evidence  of  proper  service,  and  the  usual  steps  towards 
obtaining  a  grant  under  any  of  the  then  provinces.  The  royal  faith 
was  pledged,  that  in  such  a  case  a  grant  should  issue.  It  was  imma- 
terial, at  that  time,  in  what  province  the  grant  was  obtained,  as  all 
belonged  equally  to  the  crown.  The  grant  was  for  meritorious  ser- 
vices already  performed,  and,  therefore  it  was  an  interest,  though  in 
some  degree  indefinite  in  its  nature,  sanctioned  by  every  principle  of 
moral  obligation,  and  such  as  the  party  entitled  might,  on  the  most 
solemn  principles  of  public  justice,  confidently  demand.  Upon  a 
large  scale,  the  crown  was  certainly  a  trustee  for  all  those  persons  to 
whom  its  faith  was  pledged ;  and,  therefore,  so  far  as  no  particular 
prerogative  of  the  crown  interfered,  it  was  rational  to  consider  it  in 
the  light  of  any  other  trust.  It  has  been  doubtful  whether  the  crown 
could  in  any.  case  be  a  trustee,  so  as  to  be  the  object  of  any  munici- 
pal decision,  but  the  law  could  never  presume,  however  the  fact  may 
be,  that  the  crown  would  not  faithfully  perform  any  trust  belonging 
to  it.  The  only  difference  between  that  and  a  private  trust,  is,  that 
the  latter  is  clearly  enforcible  by  a  court  of  equity ;  the  former  per- 
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haps  must  be  left  to  the  conscience  of  the  crown  itseUl  But  this 
makes  no  difference  in  the  nature  of  the  interest  If  this  had  been 
a  private  trust,  it  would  at  least  have  amounted  to  what  in  equity 
is  called  a  possibilityi  and  it  has  been  long  settled  that  a  possibility 
is  assignable  in  equity  for  a  valuable  consideration.  I  see  no  reason 
why  that  principle  cannot  apply  here.  The  necessity  of  a  personal 
application  was  undoubtedly  indispensable  under  the  royal  govern- 
ment ;  but  the  two  things  are,  in  my  opinion,  perfectly  com- 
patible. Suppose  such  an  assignment  *had  been  made,  a  [  *459  ] 
personal  application  was  still  necessary,  and  very  probably 
for  the  judicious  reasons  assigned  at  the  bar ;  but  after  the  grant  ob- 
tained on  such  personal  application,  if  the  interest  had  been  fairly 
assigned  before,  the  assignee  would  have  been  entitled  to  a  convey- 
ance. If  none  had  been  made,  which  would  have  been  an  acknow- 
ledgment of  the  fairness  of  the  transaction,  chancery  only  could 
have  been  applied  to,  to  compel  a  conveyance.  The  assignor  or  his 
heir  would  then  have  had  to  answer  on  oath,  and  an  examination 
of  all  particulars  might  have  been  made^  after  which,  if  the  court 
bad  entertained  the  least  doubt  of  the  fairness  of  the  transaction, 
they  would  not  have  ordered  a  conveyance.  This  would  be  a  suffi- 
cient guard  against  fraud.  But  the  assignment  previous  to  an  actual 
grant  might  have  been  necessary  even  to  save  an  officer  from  starv- 
ing. How  hard  would  have  been  his  condition,  if  he  could  have 
made  no  inmaediate  use  of  a  bounty  of  the  crown,  expressly  intended 
as  a  provision  for  him,  but  which  circumstances  might  prevent  Us 
receiving  for  years. 

Thus  the  case  stood,  as  I  conceive,  under  the  royal  government. 
By  the  revolution,  the  circumstances  of  it  were  in  some  degree 
changed,  but  not  so  as,  in  my  opinion,  materially  to  alter  the  nature 
of  the  title  in  this  respect.  The  duty  of  the  crown  substantially  de- 
volved on  the  several  States,  who  became  possessed  of  the  territory 
formerly  belonging  wholly  to  the  crown ;  but  as  it  might  be  an  un- 
reasonable thing  to  burden  any  one  State  with  the  whole  of  these 
provisions,  some  modification  of  the  title  might  be  expected  so  as  to 
prevent  this  injury.  This,  however,  does  not  seem  to  afford  any  rea- 
son why  it  should  not  remain  an  assignable  interest,  subject  to  the 
restriction  I  mentioned  before,  in  case  a  personal  application  was  still 
insisted  upon,  which  it  was  undoubtedly  optional  in  the  States  to  re- 
quire, or  not  I  therefore  am  of  opinion  that  the  interest  still 
remained  assignable,  subject  only  to  such  regulations  as  each  State 
might  think  proper  to  require. 

The  next  subject  of  inquiry  is, 

3d.  Whether  the  lessor  of  the  plaintiff  in  the  ejectment  had  a 
VOL.  I.  26 
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tille,  and  if  any,  of  what  nature  it  was  under  the  laws  of  Vir- 
ginia? 

I  confess  I  have  had  great  difficulty  in  construing  the  two  Virginia 
acts  of  May  and  October,  1779,  and  if  the  latter  act  had  admitted  of 
such  a  construction  that  I  could  without  absurdity  or  manifest  injus- 
tice have  confined  the  words  ^  or  assigns"  in  that  act,  to  mean  only 
the  heirs  or  assigns  of  those  specially  named  in  the  former,  I  should 
undoubtedly  have  preferred  that  construction,  because  in  the  last  act 
of  May,  1779,  the  Virginia  legislature  expressly  designated 
[  •  460  ]  the  objects  for  whom  they  •  meant  to  provide ;  and  what- 
ever I  might  think  of  that  provision,  though  I  am  far  from 
thinking  it  an  unjust  one,  I  should  deem  it  unwarranted  to  extend  it 
to  any  others  by  construction  of  a  subsequent  law,  without  plain 
words  of  extension,  unless  there  was  an  irresistible  implication  to 
authorize  it.  Such  an  implication,  I  think,  exists  here.  The  first 
act  specifies  the  various  objects  of  its  provision.  1st.  Those  who  had 
obtained  a  warrant  from  the  governor  of  Virginia,  under  the  for- 
mer government.  2d.  Where  the  service  was  performed  by  an  inha- 
bitant of  Virginia.  3d.  Where  the  service  was  performed  in  some 
regiment  or  corps  actually  raised  in  Virginia.  The  act  of  October, 
1779,  introduces  a  new  provision  for  some  persons  or  other,  namely, 
a  residence  in  Virginia  at  the  passing  of  the  former  act,  the  3d  of 
May,  1779,  but  they  expressly  except  from  the  operation  of  thb  pro- 
vision those  who  had  obtained  warrants  under  the  former  govern- 
ment, and  those  who  had  performed  military  service  in  some  regi- 
ment or  corps  actually  raised  in  Virginia,  and  had  served  under  the 
circumstances  particularly  described  in  the  act.  They  also  except 
persons  who  had  obtained  a  title  under  any  former  warrant.  They 
do  not,  however,  except  in  any  manner  one  description  of  persons 
who  were  provided  for  in  the  former  law,  namely,  persons  who  were 
inhabitants  of  Virginia,  and  had  performed  military  service  in  some 
other  than  a  Virginia  regiment  or  corps,  unless  they  or  some  persons 
claiming  under  them  had  previously  obtained  a  warrant  for  it 
But  the  act  afibrds  no  indication  from  which  we  have  a  right  to 
mfer  that  the  legislature  meant  to  repeal  any  of  the  provisions  in 
the  former  law;  and  if  they  did  not,  then  upon  the  construction  of 
the  counsel  for  the  plaintiff  in  error,  the  provision  as  to  the  persons  I 
have  last  mentioned,  in  plain  English  would  stand  thus :  "  We  are 
willing  to  reward  the  services  of  any  of  the  inhabitants  of  our  own 
particular  State,  when  under  the  royal  government,  by  giving  full 
effect  to  the  royal  proclamation,  by  which  the  faith  of  the  former 
government  was  pledged,  provided  the  person,  his  heirs,  or  assigns, 
actually  resided  in  Virginia  on  the  3d  of  May,  1779.    But  if  such 
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person  moved  out  of  this  State  before  that  day,  or  died  and  left  heiis 
or  assignB,  who  either  never  resided  in  Virginia,  or  did  not  actually 
reside  there  on  the  auspicious  3d  of  May,  1779,  he,  she,  or  they,  shall 
receive  nothing  for  such  service.''  Such  a  provision  would  undoubt- 
edly be  highly  ridiculous,  for  the  grant  under  the  proclamation  was 
for  services  actually  past,  services  of  a  highly  meritorious  nature, 
the  risk  of  life,  and  sacrifice  of  private  ease,  by  entering  into  the 
army  at  a  critical  period,  for  the  defence  of  their  country ;  and 
to  such  persons  certainly  no  additional  merit  could  attach 
by  a  •  residence  in  Virginia  on  the  3d  of  May,  1779.  I  [  *  461  ] 
therefore  am  compelled,  upon  principles  of  respect  to  the 
legislature,  to  abandon  this  construction ;  and  then  there  remains  no 
other  but  to  suppose  that  they  meant  to  provide  by  implication  for 
a  new  description  of  persons,  though  under  negative,  informal,  and 
incorrect  words,  namely,  persons  who  had  fairly  obtained  titles  under 
any  military  grant,  though  not  of  the  special  description  before  enu* 
merated,  if  such  person,  his  heirs,  or  assigns,  actually  resided  in  Vir- 
ginia on  the  3d  of  May,  1779.  Willing,  in  short,  to  confirm  aU  fair 
purchases  made  by  permanent,  not  occasional  residents  in  Virginia, 
(of  which  the  residence  at  that  time  should  be  a  test)  when  they 
might  innocently  have  supposed,  either  that  Virginia  was  bound  to 
provide  for  all  military  rights  presented,  or  would  be  disposed  upon 
a  large  and  liberal  scale  to  do  so,  and  had  thus  laid  out  their  money 
from  a  kind  of  indefinite  confidence  in  the  future  conduct  of  their 
own  legislature.  And  the  word  ^<  hereafter"  that  has  been  com- 
mented upon,  (in  the  3d  section  of  the  act  of  the  3d  of  May,  1779,) 
and  the  express  saving  in  the  act  of  October,  1779,  of  all  titles  under 
warrants  formerly  issued,  independent  of  the  saving  of  titles  under 
warrants  from  the  former  government,  seem  strongly  to  favor  this 
construction.  By  construing  the  act  in  this  manner,  though  some 
difficulties  yet  remain,  they  are,  in  my  opinion,  fewer  than  upon  the 
other  construction;  and  as  they  are  more  consistent  with  equity, 
justice,  and  common  sense,  I  deem  it  my  duty  as  a  judge,  to  support 
the  construction  which  wUl  tolerate  these,  in  preference  to  one  which 
is  attended  with  greater  difficulties,  and  accompanied  with  absurdity 
and  injustice,  especially  as  that  construction  will  make  both  acts  con- 
sistent in  their  main  objects,  and  the  other  (without  any  indication 
from  the  apparent  meaning  of  the  legislature)  would  amount  to  an 
express  repeal  of  an  important  provision ;  and  nearly  in  effect  revoke 
a  grant  actually  made,  which,  if  within  the  competence  of  a  legisla- 
ture, is  undoubtedly  one  of  the  most  odious  acts  of  its  power,  and 
which  nothing  but  absolute  necessity  *  should  force  us  to  say  they 
intended. 
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The  title,  therefore,  so  £ar,  under  the  laws  of  Virginia,  I  think  was  a 
Tested  right  But  it  seems  to  me  now  material  to  inquire,  whether 
the  title  under  the  laws  of  Virginia  was  complete  or  incomplete.  It 
is  admitted,  that  a  patent  was  regularly  necessary  to  complete  the 
title,  even  had  a  survery  been  made,  and  it  is  at  least  doubtful 
whether  a  warrant  and  survey  would  have  given  any  legal  right  of 
possession  at  alL  But  in  this  case,  it  is  contended,  a  survey  was 
not  necessary,  for  two  reasons.    1.  Because  the  location  of  an  island 

was  certain,  and  the  whole  island  would  not  exceed  the 
[  *  462  ]  quantity  he  was  entitled  to.    *  2.  Because  no  money  was  to 

have  been  paid  upon  it  These  reasons  do  not  satisfy  me 
that  a  survey  was  unnecessary.  A  survey  I  consider  in  all  instances 
to  be  highly  useful,  in  order  that  it  may  be  officially  ascertained, 
and  offidaUy  known,  not  only  what  land  in  particnlar  is  taken  np, 
but  also  its  exact  quantity,  so  far  as  it  is  material  to  specify  it,  for 
the  information  of  tiie  public,  from  whom  the  grant  is  to  be  obtained, 
as  well  as  that  of  any  individual  who  may  have  interfering  claims  or 
pretensions.  The  private  knowledge  of  a  few  particular  persons  who 
may  know  the  spot  thoroughly,  is  by  no  means  equal  to  the  authentic 
information  which  an  actual  survey,  a  regular  report,  and  a  correct 
record  can  convey ;  and  the  instances  are  so  very  few,  where  exact  in- 
formation can  otherwise  be  obtained,  that  there  is  no  occasion  for  the 
sake  of  those  to  make  an  exception.  It  would  do  no  good,  and 
might  lead  to  endless  difficulties.  I  think,  therefore,  the  necessity  of 
a  survey  ought  to  be  deemed  general  and  indispensable,  and  there 
being  none  in  this  case  previous  to  the  compact  made  with  Pennsyl- 
vania, the  title  so  far  was  incomplete.  But  I  admit,  had  a  survey 
been  unnecessary,  and  had  such  steps  been  taken  in  Virginia,  as 
would  of  course  have  entitled  the  defendant  in  error  to  a  patent,  then 
the  compact  and  the  act  of  confirmation  in  consequence  might  have 
been  deemed  a 'Complete  and  perfect  assurance  of  it,  and  as  effectual 
as  if  a  patent  had  been  actually  granted  before  the  compact  under 
the  laws  of  Virginia. 

With  respect  to  the  payment  of  40/.  it  is  clear  to  me,  that  as  that 
was  meant  as  full  purchase-money  for  land,  to  which  the  person  who 
entered  had  no  right  before,  it  never  can  apply  to  a  case  where  the 
grant  was  for  service  already  performed,  unless  the  legislature  had 
wanted  both  common  sense  and  common  honesty.  I  have  not  hesi- 
tated a  moment  to  reject  that  construction,  the  words  in  no  manner 
requiring  it,  and  easily  admitting  of  the  construction  given  by  the 
counsel  for  the  defendant  in  error. 

The  finding  in  this  case,  I  think,  sufficiently  establishes  a  relinquish- 
ment of  the  Indian  title  previous  to  the  year  1779,  so  as  to  authorize 
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an  entry  and  location  in  the  river  Ohio,  at  the  times  the  entry  and 
location  on  behalf  of  the  defendant  in  error  took  place,  without  a 
violation  of  any  duty  either  to  a  particular  State  or  to  the  United 
States. 

I  come  now  to  the  next  head  of  inquiry, 

4.  Whether  the  defendant  in  error  had  any  title,  subsequent  to  the 
compact  under  the  laws  of  Pennsylvania? 

I  do  not  consider  that  this  compact,  and  the  act  in  confirmation  of 
it,  immediately  converted  all  inchoate  and  imperfect  rights 
under  Virginia  into  absolute  and  perfect  ones  under  *  Penn-  [  *  463  ] 
sylvania,  but  that  the  intention  was  such  as  the  title  was 
under  Virginia,  it  should  substantially  be  under  Pennsylvania,  in 
preference  to  any  younger  right  that  might  have  been  obtained  in 
any  manner  under  Pennsylvania.  If  the  manner  of  proceeding  on 
both  sides  Ivas  the  same,  then  the  Virginia  claimant  had  nothing  to 
do,  but  to  proceed  under  the  laws  of  the  latter,  as  if  his  original  title 
had  been  obtained  firom  Pennsylvania.  If  the  manner  of  proceeding 
in  both  States  had  been  different,  then  I  should  have  supposed  it 
would  have  been  proper  for  Pennsylvania  to  pass  a  new  law  adequate 
to  this  new  case,  that  the  faith  of  the  State  might  have  been  duly 
observed.  But  I  conceive  under  both  States  a  survey  was  indispen- 
sable, the  same  reasons  which  I  have  urged  on  this  subject,  in  con- 
sidering the  case  of  the  Virginia  right,  applying  equally  to  both 
States.  The  survey  that  was  accordingly  had  under  the  State  of 
Pennsylvania  I  think  was  a  valid  one,  notwithstanding  the  objection 
as  to  the  bed  of  the  river,  for  as  the  law  is  general,  (such  at  least  it 
appears  to  me,)  that  where  two  countries  or  two  counties  border  on 
a  navigaUe  river,  the  middle  of  the  bed  of  the  river  is  the  boundary 
line,  I  see  nothing  in  this  case  to  prove  it  an  exception,  and  conse- 
quently the  survey  appears  to  have  been  made  by  the  proper  author- 
ity. With  regard  to  the  objection  that  in  the  ninth  finding  it  is  stated 
that  the  governor  of  Virginia  transmitted  in  1784,  a  just  and  true  list 
of  entries  made  under  the  authority  of  Virginia  in  the  disputed  terri- 
tory, in  which  list  the  island  in  question  is  not  comprehended,  and 
therefore  the  verdict  impliedly  excludes  it,  I  answer,  1st,  If  the  go- 
vernor had  or  had  not  transmitted  a  perfect  list,  this  could  not  have 
deprived  any  party  really  entitled  of  showing  a  title  which  had.been 
omitted  either  designedly,  though  that  could  not  be  presumed,  but  I 
state  it  as  the  strongest  case,  or  inadvertentiy,  on  the  part  of  the 
governor,  where  at  least  an  adverse  claimant  under  Pennsylvania 
was  not  prejudiced  by  such  omission,  but  had  early  and  sufficient 
notice  of  the  prior  right,  before  he  had  completed  his  own.  2d^  It 
may  be  a  true  list,  so  far  as  it  goes,  but  not  perfect  for  v^nt  of  a 

26^ 
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complete  knowledge  of  aU  particulars,  some  of  which  might  have 
been  omitted  to  be  ascertained  in  the  usual  and  proper  manner.  3d* 
The  implication  in  this  case  cannot  have  the  effect  contended  for, 
because  the  tenth  finding  refers  to  that  list,  as  including  the  entry 
and  location  of  the  defendant  in  error,  and  the  fourth  finding  declares, 
that  two  deputy  surveyors  under  the  surveyor-general  of  Pennsyl- 
vania did,  in  1785,  receive  from  the  surveyor-general's  office  a  list  of 
entries  made  under  the  authority  of  Virginia,  which  list  included  the 
entry  for  the  land  in  the  declaration  mentioned. 

The  survey  being  in  my  opinion  good,  though  it  was 
[  *  464  ]  *  subsequent  to  the  grant  to  the  plaintiff  in  error,  shall  be 
deemed  to  relate  to  the  time  of  taking  out  the  warrant,  not 
only  in  consequence  of  the  compact,  which  secured  all  prior  rights  of 
Virginia,  and  the  act  in  confirmation  of  it,  but  also  on  account  of 
the  express  saving  of  all  prior  rights  in  the  grant  to  the  plaintiff  in 
etror  by  the  commonwealth  of  Pennsylvania,  who  seemed  to  have 
guarded  with  solicitude  against  any  supposed  breach  of  public  faith, 
and  therefore  it  is  immaterial  to  inquire,  what  would  have  been  the 
case,  had  Pennsylvania  expressly  violated  it.  But  where  a  legislature 
has  constitutional  authority  to  pass  any  law,  I  can  conceive  a  mani- 
fest distinction  between  right  and  power ;  between  the  obligation  on 
the,  part  of  the  legislature,  upon  principles  of  morality,  to  give  effect 
to  a  solemn  compact,  and  their  in  fact  making  a  law  in  violation  of 
it,  which  it  is  the  duty  of  the  courts  to  obey.  The  legislature  is 
restricted  indeed  in  this  particular  by  the  constitution  of  the  United 
States ;  and  a  treaty  of  the  United  States  is,  by  its  own  authority, 
de  factOy  as  well  as  morally,  binding,  while  it  continues  in  force, 
because  it  shall  be  the  supreme  law  of  the  land.  But  until  this  con- 
stitution did  pass,  I  should  doubt  very  much,  whetiier  if  the  legislaf 
tnre  had  actually  violated  the  compact,  the  court  could  here  set  up 
the  compact  a'gainst  the  law,  upon  principles  which  I  have  stated  at 
large,  in  my  argument  on  the  subject  of  the  British  debts,  and  to 
which  I  beg  leave  to  refer,  as  it  is  now  publishing  in  Mr.  Dallas's 
reports.  I  say  this  only  incidentally,  on  account  of  observations  on 
this  subject  at  the  bar,  in  which  I  by  no  means  acquiesce. 

The  warrant  and  survey  being  tiius  by  me  deemed  complete  and 
unexceptionable,  under  the  commonwealth  of  Pennsylvania,  the  only 
remaining  inquiry  is  — 

5.  Whether  if  the  defendant  in  error  had  a  titie,  it  was  such  as 
was  sufficient  to  maintain  this  ejectment  1 

Two  objections  are  stated  under  this  head. 

1.  That  the  titie,  such  as  it  is,  is  only  an  equitable  not  a  legal  one, 
and  therefore  will  not  maintain  an  ejectment. 
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2.  That  it  is  not  brought  within  proper  time,  but  is  barred  by  the 
statute  of  limitations. 

As  to  the  first  objection,  did  this  title  stand  merely  as  an  equitable 
one,  I  should  strongly  incline  against  it,  if  not  deem  it  altogether 
insufficient.  It  is  of  infinite  moment,  in  my  opinion,  that  principles 
of  law  and  equity  should  not  be  confounded,  otherwise  inextricable 
confusion  will  arise ;  neither  will  be  properly  understood ;  and  instead 
of  both  being  administered  with  useful  guards,  which  the  policy  of 
each  system  has  devised  against  abuse,  an  heterogeneous  mass  of 
principles  not  intended  to  assort  with'  each  other  will  be 
blended  together,  and  the  substance  *  of  justice  will  soon  [  •  465  ] 
follow  the  forms  calculated  to  secure  it  I  totally  reject  all 
the  modern  cases  introduced  by  Lord  Mansfield,  and  supported  by 
Some  other  judges,  but  lately,  wisely  as  I  conceive,  discountenanced 
by  the  present  court  of  king's  bench,  of  taking  notice  of  a  cestui  que 
trust  at  all  in  any  other  right,  than  as  holding  in  fact  possession,  with 
the  concurrence  of  the  legal  trustee.  So  far,  consistent  with  legal 
principles,  a  court  may  go,  but  not,  as  I  conceive,  one  step  further, 
and  that  it  violates  the  most  important  principles  of  the  common  law 
to  consider  a  cestui  que  trust  as  having  an  iota  of  legal  right  against 
the  trustee  himsel£  Whatever  excuse  a  court  may  have  for  doing 
this,  when  the  want  of  a  court  of  equity  may  urge  them  to  procure 
substantial  justice,  by  a  deviation  from  legal  strictness  as  to  form,  I 
should  hesitate  long,  before  I  should  deem  myself  warranted  in 
assenting  to  such  a  practice,  when  both  powers  are  vested  in  the  very 
same  court,  but  each  has  different  modes  of  proceeding  prescribed 
to  it.  But  I  think  we  are  relieved  from  any  dilemma  of  this  kind, 
by  strong  and  unequivocal  declarations  of  highly  respectable  gentle- 
men of  long  experience  in  this  State,  that  a  warrant  and  survey, 
where  no  money  remained  to  be  paid,  and  a  patent  was  only  to 
ascertain  that  all  previous  requisites  had  been  complied  with,  has 
been  uniformly  deemed  a  legal  title,  as  opposed  to  an  equitable  one ; 
and  has  all  the  consequences  as  such,  even  as  to  dower,  which  affords 
a  strong  presumption  in  favor  of  the  supposed  legal  title,  for  it  has 
been  so  long  held,  though  I  think  erroneously  at  first,  that  there 
should  be  no  dower  of  a  trust  estate,  that  perhaps  no  judge  would 
be  warranted  in  a  court  of  chancery  in  allowing  it.  Whether  this 
opinion  was  originally  right  or  not,  yet  having  been  the  ground  of 
many  titles,  it  would  be  improper  in  the  court  to  shake  it  I  am  not 
certain,  also,  but  it  may  properly  be  considered,  that  the  proprietor 
under  a  warrant  and  survey,  according  to  long  usage,  is  at  least  in 
the  nature  of  a  tenant  at  will  to  the  public,  and  as  such  has  a  right 
of  possession  against  all  others,  except  some  person  having  a  better 
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right,  claiming  under  the  public,  which  better  right  does  not,  for  the 
reasons  I  have  given,  exist  in  this  case,  in  the  plaintiff  in  error.  This 
point,  however,  I  merely  intimate,  it  not  being  necessary  to  deliver 
an  opinion  upon  it. 

Another  circumstance  has  occurred  to  me,  which  I  suggest  with 
diffidence,  as  it  was  not  spoken  to  at  the  bar;  that  though  the 
compact  and  confirming  act  did  not  render  a  survey  unnecessary,  yet 
when  a  survey  was  made,  it  being  a  right  derived  from  compact 
alone,  the  title  ought  to  stand  on  that  ground  alone,  and 
[  *  466  ]  not  depend  on  a  patent  which  imports  a  grant  by  the  *  State, 
at  its  own  discretion,  of  property  of  its  own,  and  seems  to 
imply  that  the  State  is  the  sole  agent  in  the  conveyance  of  the  title. 

With  respect  to  the  objection  from  the  statute  of  limitations,  it  i3 
sufficient  to  say,  that  that  act,  in  my  mind,  clearly  contemplates  other 
objects,  and  neither  in  its  letter,  or  spirit,  is  to  be  applied  to  this 
new  and  peculiar  case ;  but  admitting  that  it  did,  the  facts  in  this 
case  do  not  come  within  the  provisions  of  it,  there  appearing  to  have 
been  no  such  laches  as  the  act  contemplated  to  prevent 

9  W.  241 ;  9  P.  711  i  12  P.  410,  657;  13  P.  436 ;  14  P.  353 ;  9  H.  421. 
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The  Statb  of  New  York  v.  The  State  or  Connecticut  et  al. 

4  D.  1. 

Neither  the  supreme  nor  circuit  courts,  nor  a  single  Judge  can  gnint  a  writ  of  injanction 

without  reasonable  notice. 
What  is  reasonable  notice  depends  on  the  circumstances  of  the  case. 
An  injunction  to  stay  proceedings  at  law  will  not  be  granted  at  the  instance  of  one  not  a 

party  to,  or  interested  in,  those  proceedings. 

This  was  a  bill  in  equity,  filed  by  the  State  of  New  York  against 
the  State  of  Connecticut,  and  the  plaintifb  in  the  suits  of  Fowler 
et  al.  V.  Lindsey  et  al.,  and  Fowler  et  al.  v.  Miller,  (3  D.  411,)  pray- 
ing inter  alia  for  an  injunction  to  stay  those  proceedings  at  law. 
Notices  of  the  motion  for  a  temporary  injunction  were  served  on  the 
defendants  on  the  25th  and  26th  of  July,  and  on  the  6th  of  August 
the  injunction  was  moved  for. 

•Ellsworth,  C.  J.     The  prohibition  contained  in  the  [    *2    ] 
statute,  that  writs  of  injunction  shall  not  be  granted,  with- 
out reasonable  notice  to  the  adverse  party  or  his  attorney,  extends 
to  injunctions  granted  by  the  supreme  court,  or  the  circuit  court,  as 
well  to  those  that  may  be  granted  by  a  single  judge. 
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The  design  and  effect,  however,  of  injunctions,  most  render  a 
shorter  notice,  reasonable  notice,  in  the  case  of  an  application  to  a 
court,  than  would  be  so  construed,  in  most  cases  of  an  application 
to  a  single  judge :  and  until  a  general  rule  shall  be  settled,  the  par^ 
ticular  circumstances  of  each  case  must  also  be  regarded. 

Circumstanced  as  the  present  case  is,  the  notice  which  has  been 
given,  is  in  the  opinion  of  the  court,,  sufficient,  as  it  respects  the 
parties  against  whom  an  injunction  is  prayed. 

Counsel  were  then  heard  on  the  motion  for  an  lojunction. 

The  Court,  after  advisement,  delivered  their  opinion,  that  as  the 
State  of  New  York  was  not  a  party  to  the  suits  at  law,  nor  interested 
in  the  decision  of  those  suits,  the  injunction  must  be  refused. 

It  was  then  moved,  that  if  the  State  of  Connecticut  should  not 
appear  on  the  first  day  of  the  next  term,  the  complainants  should  be 
at  liberty  to  proceed  ez  parte.  (3  D.  335.)  But  as  the  subpoena 
had  not  been  served  sixty  days  before  its  return,  this  motion  was 
waived,  and  an  alias  subpoena  awarded. 


Hazlshurst  et  aL  v.  The  United  States. 

4  D.  6. 

In  enror  from  the  circuit  court  for  the  district  of  South  Carolina. 
A  rule  had  been  obtained  by  Lee^  the  attorney-general,  at  the  open- 
ing of  the  court,  that  the  plaintiflk  appear  and  prosecute  their  writ 
of  error  within  the  term,  or  suffer  a  non-pros. :  but  it  was  found,  that 
errors  had  been  assigned  in  the  court  below,  and  a  joinder  in  error 
entered  here.  The  rule  was,  therefore,  changed  to  the  following: 
^^  that  unless  the  plaintiffs  in  error  appear  and  argue  the  errors  to- 
morrow, a  non-pros,  be  entered."  The  plaintiffs  not  appearing,  the 
writ  of  error  was  non^ossed^  according  to  the  rule. 


AUGUST  TERM,  1799.  311 


Torner  v.  Bank  of  North  America.    4  D. 


TuBNER,  Administrator,  v*  Enrille. 

4  D.  7. 

In  this  case  the  court  affirmed  the  decision  in  Bingham  v,  Cabot 
et  aL  (3  D.  382,)  and  reversed^  the  judgment  because  the  record  did 
not  show  the  alienage  of  the  plaintiff  below,  nor  the  citizenship  of 
the  defendants. 

4D.  ISj  SH.  9;  16  H.  314. 


Turner,  Administrator  of  Stanley,  Plaintiff  in  Error,  t;.  The 
President,  Directors,  and  Company,  of  the  Bank  of  North 
America,  Defendants. 

4  D.  8. 

The  11th  section  of  the  Jadiciary  Act,  (1  IT.  8.  Stats,  at  Large,  78,)  makes  it  necessary  to  state 
on  the  record  the  citizenship  of  the  payee  of  a  negotiable  note  saed  on  by  an  indorsee. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district 
of  North  Carolina.  The  error  assigned,  and  the  state  of  the  record, 
appear  in  the  opinion  of  the  court,  delivered  by  — 

•  Ellsworth,  C.  i  The  action  below  was  brought  by  [  *  10  ] 
the  president  and  directors  of  the  Bank  of  North  America, 
who  are  *  well  described  to  be  citizens  of  Pennsylvania,  [  •  11  ] 
against  Turner  and  others,  who  are  well  described  to  be 
citizens  of  North  Carolina,  upon  a  promissory  note,  made  by  the 
defendant,  payable  to  Biddle  &  Co.,  and  which,  by  assignment,  be- 
came the  property  of  the  plaintiffs.  Biddle  &  Co.  are  no  otherwise 
described  than  as  <'  using  trade  and  merchandise  in  partnership  to- 
gether," at  Philadelphia  or  North  Carolina.  And  judgment  was  for 
the  plaintiff 

The  error  assigned,  the  only  one  insisted  on,  is,  that  it  does  not 
appear  from  the  record,  that  Biddle  &  Co.,  the  promisees,  or  any  of 
them,  are  citizens  of  a  State  other  than  that  of  North  Carolina,  or 
aliens. 

A  circuit  court,  though  an  inferior  court,  in  the  language  of  the 
constitution,  is  not  so  in  the  language  of  the  common  law ;  nor  are 
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its  proceedings  subject  to  the  scrutiny  of  those  narrow  rules  which 
the  caution  or  jealousy  of  the  courts  at  Westminster  long  applied 
to  courts  of  that  denomination ;  but  are  entitled  to  as  liberal  intend- 
ments, or  presumptions^  in  favor  of  their  regularity,  as  those  of 
any  supreme  court  A  circuit  court,  however,  is  of  limited  juris- 
diction; and  has  cognizance,  not  of  cases  generally,  but  only  of 
a  few  specially  circumstanced,  amounting  to  a  small  proportion 
of  the  cases,  which  an  unlimited  jurisdiction  would  embrace.  And 
the  fair  presimiption  is  (not  as  with  regard  to  a  court  of  general 
jurisdiction,  that  a  cause  is  within  its  jurisdiction  unless  the  con- 
trary appears,  but  rather)  that  a  cause  is  without  its  jurisdiction 
till  the  contrary  appears.  This  renders  it  necessary,  inasmuch  as 
the  proceedings  of  no  court  can  be  deemed  valid  ffurther  than  its 
jurisdiction  appears,  or  can  be  presumed,  to  set  forth  upon  the  record 
of  a  circuit  court,  the  facts  or  circumstances  which  give  jurisdiction, 
either  expressly,  or  in  such  manner  as  to  render  them  certain  by  legal 
intendment  Among  those  circumstances  it  is  necessary,  where  tiie 
defendant  appears  to  be  a  citizen  of  one  State,  to  show  that  the 
plaintiff  is  a  citizen  of  some  other  State,  or  an  alien ;  or  if,  as  in  the 
present  case,  the  suit  be  upon  a  promissory  note,  by  an  assignee,  to 
show  that  the  original  promisee  is  so ;  for,  by  a  special  provision  of 
the  statute,  it  is  his  description,  as  well  as  that  of  the  assignee, 
which  effectuates  jurisdiction. 

But  here  the  description  given  of  the  promisee  only  is,  that  "  he 
used  trade  "  at  Philadelphia  or  North  Carolina ;  which,  taking  either 
place  for  that  where  he  used  trade,  contains  no  averment  that  he  was 
a  citizen  of  a  State  other  than  that  of  North  Carolina,  or  an  alien ; 
nor  any  thing  which,  by  legal  intendment,  can  amount  to  such  aver- 
ment   We  must,  therefore,  say  that  there  is  error. 

It  is  exceedingly  to  be  regretted,  that  exceptions  which  might  be 
taken  in  abatement,  and  often  cured  in  a  moment,  should  be  reserved 
to  the  last  fctage  of  a  suit,  to  destroy  its  fruits. 

Judgment  reversed. 

»  W.  537  ;  11  p.  80  J  2  H.  9 ;  5  H.  278  J  6  H.  31 ;  13  H.  183 ;  16  H.  314. 
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FEBRUARY  TERM,  1800, 


Pbbsent   gushing, 
PATERSON, 
CHASE,  AND 
WASHINGTON, 


Justices. 


Mobsman,   surviving   Executor,  Plaintiff  in  Error,  i;.   Higginson, 

surviving  Partner,  Defendant  in  Error. 

4  D.  12. 

The  parties  to  an  equity  sait  mast  be  so  described  on  the  record  as  to  show  that  the  court  has 
jurisdiction.    It  is  not  enough  that  an  alien  is  a  partj ;  the  other  party  must  be  a  citizen. 

A  writ  of  error  may  be  amended  by  filling  the  blank  left  for  the  retnm  day,  there  being 
enough  on  the  writ  to  amend  by. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Georgia,  to  remove  the  record  of  an  equity  suit.  The  return  day  of 
the  writ  being  left  blank,  it  was  moved  that  leave  be  granted  to  fill 
the  blank.  The  writ  was  regularly  tested,  and  by  indorsements  it 
appeared  when  the  writ  was  filed  below  and  here,  and  the  clerk  of 
the  circuit  court  had  also  indorsed,  '^returnable  to  the  February 
term,  1799."     The  leave  was  granted. 

The  complainant  below  averred  in  the  bill  that  he  was  a  British 
subject,  but  it  did  not  appear  on  any  part  of  the  proceedings  that  the 
respondents  were  citizens  of  the  United  States. 

•  By  the  Court.  The  decisions  on  this  subject  govern  [  *  14  ] 
the  present  case ;  and  the  11th  section  of  the  Judiciary  Act ' 
cdn,  and  must  receive  a  construction  consistent  with  the  constitution. 
It  says,  it  is  true,  in  general  terms,  that  the  circuit  court  shall  have 
cognizance  of  suits  "  where  an  alien  is  a  party ;"  but  as  the  legislative 
power  of  conferring  jurisdiction  on  the  federal  courts,  is,  in  this  respect, 
confined  to  suits  between  citizens  and  foreigners,  we  must  so  expound 
the  terms  of  the  law,  as  to  meet  the  case,  "  where,  indeed,  an  alien  is 
one  party,"  but  a  citizen  is  the  other.  Neither  the  constitution,  nor 
the  act  of  congress,  regard,  on  this  point,  the  subject  of  the  suit,  but 
the  parties.  A  description  of  the  parties  is  therefore  indispensable  to 
the  exercise  of  jurisdiction.  There  is  here  no  such  description,  and, 
of  course,  the  writ  of  error  must  be  quashed. 

2H.  9;  16  H.  314. 

1 1  Stats,  at  Large,  78. 
VOL.  I.  27 
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Cooper  v,  Telfair* 

4  D.  14. 

An  act  of  the  legislature  of  the  State  of  Georgia,  passed  in  1782,  banishing  the  plaintiff  in  error 
from  that  State,  and  confiscating  his  property,  is  not  repugnant  to  the  constitution  of  that 
State. 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Greorgia.  The  plaintiff  in  error  brought  an  action 
of  debt  on  a  bond  dated  in  1774,  against  the  defendant,  as  obligor. 
The  defendant  pleaded  that  by  an  act  of  the  legislature  of  the  State 
of  Georgia,  passed  on  the  4th  day  of  May,  1782,  the  plaintiff  and 
other  persons  named  in  the  act,  were  banished  from  the  State,  and 
their  property,  real  and  personal,  including  all  debts  due  to  each  of 
them  at  the  date  thereof,  was  confiscated  to  the  State,  such  persons 
being  at  the  same  time  declared  by  the  act  guilty  of  high  treason. 
That  by  virtue  of  this  act,  and  another  act  passed  on  the  10th  day  of 
February,  1787,  giving  certain  powers  to  the  auditors  of  the  State, 
this  debt  became  vested  in  the  State  of  Georgia,  and  no  cause  of  ac- 
tion hath  accrued  to  the  plaintiff  To  this  plea  the  plaintiff  replied, 
in  substance,  that  lie  had  never  been  tried,  convicted,  or  attainted  of 
treason,  and  that  the  acts  relied  on  were  repugnant  to  the  consti- 
tution of  Georgia,  adopted  on  the  6th  day  of  February,  1777,  and 
so  were  void.  To  this  replication  there  was  a  demurrer,  which  was 
joined,  and  the  circuit  court  held  the  plea  good.  The  cause  was 
argued  by  E.  TUffhman,  for  the  plaintiff,  and  by  IngersoU  and  Dallas 

for  the  defendant 
[  •  18  ]      *  The  judges  (except  the  chief  justice,  who  had  decided  the 

cause  in  the  circuit  court)  delivered  their  opinions,  8eri€t' 
iim^  in  substance  as  follows : 

Washington,  J.  The  constitution  of  Georgia  does  not  expressly 
interdict  the  passing  of  an  act  of  attednder  and  confiscation,  by  the 
authority  of  the  legislature.  Is  such  an  act,  then,  so  repugnant  to 
any  constitutional  regulation,  as  to  be  excepted  from  the  legislative 
jurisdiction,  by  a  necessary  implication  ?  Where  an  offence  is  not 
committed  within  some  county  of  the  State,  the  constitution  makes 
no  provision  for  a  trial,  neither  as  to  the  place,  nor  as  to  the  manner. 
Is  such  an  offence  (perhaps  the  most  dangerous  treason)  to  be  con- 
sidered as  beyond  the  reach  of  the  government,  even  to  forfeit  the 
property  of  the  offender,  within  its  territorial  boundary  ?    If  the  plain- 
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tiff  in  error  had  shown  that  the  offence  with  which  he  was  charged 
had  been  committed  in  any  county  of  Georgia,  he  might  have  raised 
the  question  of  conflict  and  collision,  between  the  constitution  and 
the  law ;  but  as  that  fact  does  not  appear,  there  is  no  ground  on  which 
I  could  be  prepared  to  say  that  the  law  is  void.  The  presumption, 
indeed,  must  always  be  in  favor  of  the  validity  of  laws,  if  the  con- 
trary is  not  clearly  demonstrated: 

Chase,  J.  I  agree,  for  the  reason  which  has  been  assigned,  to 
affirm  the  judgment  Before  the  plaintiff  in  error  could  claim  the 
benefit  of  a  trisd  by  jury,  under  the  constitution,  it  was,  at  least,  in- 
cumbent upon  him  to  show,  that  the  offence  charged  was  commit- 
ted in  some  county  of  Georgia,  in  which  case  alone  the  constitution 
provides  for  the  trial.  But  even  if  he  had  established  that  fact,  I 
should  not  have  thought  the  law  a  violation  of  the  constitution. 
The  general  principles  contained  in  the  constitution  are  not  to  be 
regarded  as  rules  to  fetter  and  control,  but  as  matter  merely 
declaratory  and  directory;  for,  even  in  the  •constitution  [  •lO  ] 
itself,  we  may  trace  repeated  departures  from  the  theoretical 
doctrine,  that  the  legislative,  executive,  and  judicial  powers,  should 
be  kept  separate  and  distinct. 

There  is,  likewise,  a  material  difference  between  laws  passed  by 
the  individual  States  during  the  revolution,  and  laws  passed  subse- 
quent to  the  organization  of  the  federal  constitution.  Few  of  the 
revolutionary  acts  would  stand  the  rigorous  test  now  applied ;  and 
although  it  is  alleged  that  all  acts  of  the  legislature,  in  direct  oppo* 
sition  to  the  prohibitions  of  the  constitution,  would  be  void,  yet  it 
still  remains  a  question,  where  the  power  resides  to  declare  it  void. 
It  is,  indeed,  a  general  opinion,  it  is  expressly  admitted  by  all  this 
bar,  and  some  of  the  judges  have,  individually,  in  the  circuits,  deci- 
ded that  the  supreme  court  can  declare  an  act  of  congress  to  be  un- 
constitutional, and,  therefore,  invalid ;  but  there  is  no  adjudication  of 
the  supreme  court  itself  upon  the  point.  I  concur,  however,  in  the 
general  sentiment,  with  reference  to  the  period,  when  the  existing 
constitution  came  into  operation  ;  but  whether  the  power,  under  the 
existing  constitution,  can  be  employed  to  invalidate  laws  previously 
enacted^  is  a  very  different  question,  turning  upon  very  different 
principles,  and  with  respect  to  which  I  abstain  from  giving  an  opi- 
nion, since,  on  other  ground,  I  am  satisfied  with  the  correctness  of 
the  judgment  of  the  circuit  court. 

Paterson,  J.     I  consider  it  a  sound  political  proposition,  that 
wherever  the  legislative  power  of  a  government  is    undefined,  it 
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includes  the  judicial  and  executive  attributes.  The  legislative  power 
of  Greorgia,  though  it  is  in  some  respects  restricted  and  qualified,  is 
not  defined  by  the  constitution  of  the  State.  Had,  then,  the  legisla- 
ture  power  to  punish  its  citizens,  who  bad  joined  the  enemy,  and 
could  not  be  punished  by  the  ordinary  course  of  law  ?  It  is  denied, 
because  it  would  be  an  exercise  of  judicial  authority.  But  the 
power  of  confiscation  and  banishment  does  not  belong  to  the  judicial 
authority,  whose  process  could  not  reach  the  offenders ;  and  yet  it  is 
a  power  that  grows  out  of  the  very  nature  of  the  social  compact, 
which  must  reside  somewhere,  and  which  is  so  inherent  in  the  legis- 
lature that  it  cannot  be  divested  or  transferred,  without  an  express 
provision  of  the  constitution. 

The  constitutions  of  several  of  the  other  States  of  the  Union  con- 
tain the  same  general  principles  and  restrictions ;  but  it  never  was 
imagined  that  they  applied  to  a  case  like  the  present,  and  to  authorize 
this  court  to  pronounce  any  law  void,  it  must  be  a  dear  and  un- 
equivocal breach  of  the  constitution,  not  a  doubtful  and  argumenta- 
tive application. 

[  *  20  ]  CusHiNO,  J.  Although  I  am  of  opinion  that  this  court 
has  the  same  power  that  a  court  of  the  State  of  Greorgia 
would  possess,  to  declare  the  law  void,  I  do  not  think  that  the  occa- 
sion would  warrant  an  exercise  of  the  power.  The  right  to  confis- 
cate and  banish,  in  the  case  of  an  offending  citizen,  must  belong  to 
every  government  It  is  not  within  the  judicial  power,  as  created 
and  regulated  by  the  constitution  of  Georgia,  and  it  naturally,  as 
well  as  tacitiy,  belongs  to  the  legislature. 

By  the  Court.    Let  the  judgment  be  affirmed,  with  oosts. 

3  H.  556;  4H.37. 


Williamson,  Plaintiff  in  Error,  t?.  KiKcaid. 

4  D.  20. 

If  the  value  of  the  matter  in  dispute  does  not  appear  on  the  record,  either  hj  the  demand  of 
the  plaintiff,  or  the  finding  of  the  jury,  it  may  be  shown  by  affidavits  taken  on  notice.  But 
in  snch  a  case  the  writ  of  error  does  not  operate  as  a  supersedeas. 
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This  was  a  writ  of  error  to  the  circuit  court  of  Greorgis^  The  de- 
fendant in  error  demanded  one  third  of  a  tract  of  land  as  her  dower* 
The  defendant  having  pleaded  several  special  pleas  in  bar,  they  were 
demurred  to  by  the  demandant,  and  judgment  was  rendered  on  the 
demurrer,  in  her  favor. 

•  For  the  plaintiff  in  error,  it  was  admitted,  in  answer  to  [  *  21  J 
an  objection,  that  the  value  of  the  matter  in  dispute  did 
not  appear  upon  the  record ;  but  it  was  urged  that  from  the  nature 
of  the  subject,  the  demand  of  the  plaintiff  could  not  ascertain  it,  nor 
from  the  nature  of  the  suit  (like  a  case  of  ejectmetit,  where  the  dama- 
ges are  only  given  for  the  ouster,)  could  it  be  fixed  by  the  finding  of 
a  jury  on  the  judgment  of  the  court.  3  Bl.  Comm*  35,  36.  As,  there- 
fore, there  was  no  act  of  congress,  nor  any  rule  of  the  court,  pre- 
scribing a  mode  to  ascertain,  in  such  cases,  the  value  in  dispute,  that 
the  party  may  have  the  benefit  of  a  writ  of  error,  it  was  proposed 
to  continue  the  cause,  to  afford  an  opportunity  to  satisfy  the  court, 
by  affidavits,  of  the  actual  value  of  the  property. 

Bv  THE  Court.  Be  it  so.  Let  the  value  of  the  matter  in  dispute 
be  ascertained  by  affidavits,  to  be  taken  on  ten  days'  notice  to  the 
demandant,  or  her  counsel  in  Georgia.  But,  consequentiy,  the  writ 
of  error  is  not  to  be  a  supersedeas. 

higer$oU  and  Dallas^  {oi  the  plaintiff  in  error. 

E.  Tilghmany  for  the  defendant  in  error. 

4  D.  22. 


Blair  et  al.,  Plaintiff  in  Error,  v.  Miller  et  al. 

4  D.  21. 

Writ  of  error  from  the  circuit  court  of  Virginia.  The  judgment 
was  rendered  in  the  circuit  court  on  the  28th  of  May,  1799,  and  a 
writ  of  error  issued  returnable  to  August  term,  1799 ;  but  the  record 
was  not  transmitted,  nor  the  writ  returned  into  the  office  of  the  clerk 
of  the  supreme  court,  till  the  4th  of  February,  1800.  Swift  objected 
to  the  acceptance  and  return  of  the  record  and  writ :  And, 

Bt  the  Court.     The  writ  has  become  a  nullity,  because  it  was 

•27 
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not  returned  at  the  proper  term.  It  cannot,  of  coarse,  be  a  legal 
instrument,  to  bring  the  record  of  the  circuit  court  before  us  for  revi- 
sion. 

4  C.  180. 


[  *  22  ]  RuTHBRFOBD  ct  aL,  Plaintifis  in  Error,  v.  Fisher  et  aL 

4  D.  S2. 

The  82d  section  of  the  Jttdiciaiy  Act»  (1  IT.  S.  Stats,  at  Lai^,  84,)  authorizes  a  writ  of 

enor  only  after  a  final  jadgment  or  decree. 

Error  from  the  circuit  court  of  New  Jersey,  sitting  in  equity.  It 
appeared  that  the  defendants  in  the  circuit  court  had  pleaded  the 
statute  of  limitations  to  the  bill  of  the  complainants ;  and  that  the 
plea  was  overruled,  and  the  defendants  ordered  to  answer  the  bilL 
On  this  decree  the  present  writ  of  error  was  sued  out,  and  Stockton 
(of  New  Jersey)  moved  to  quash  the  writ,  because  it  was  not  a  final 
decree,  upon  which  alone  a  writ  of  error  would  lie.  E.  Tilghmanj  for 
the  plaintiiF  in  error,  acknowledged  the  force  of  the  words  "  final 
jud^ent,"  in  the  act  of  congress ;  and  submitted  the  case  without 
argument.  , 

Chase,  J.  In  England  a  writ  of  error  may  be  brought  upon  an 
interlocutory  decree  or  order ;  and  until  a  decision  is  obtained  upon 
the  writ,  the  proceedings  of  the  court  below  are  stayed.  But  here 
the  words  of  the  act,  which  allow  a  writ  of  error,  allow  it  only  in  the 
case  of  a  final  judgment. 

By  Hie  CSourt.    The  writ  must  be  quashed,  with  costs. 

llH.22;  16  H.  814. 
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Blaine  v.  Ship  Charles  Carter  et  al. 

4  D.  22. 

This  was  an  appeal  from  the  circuit  comt  of  Virginia ;  and  the 
preliminary  question  discussed  was,  whether  such  a  process  could  be 
sustained?     After  argument, 

The  Court  decided,  that  the  removal  of  suits  from  the  circuit 
court  into  the  supreme  court,  must  be  by  writ  of  error  in  every  case, 
whatever  may  be  the  original  nature  of  the  suits.^ 


Course  et  al.  i;.  Stead  et  Ux.  et  aL 

w 

4  D.  22. 

A  writ  of  error,  tested  in  the  vacation  after  the  last  term,  is  amendable. 

The  omission  of  the  name  of  the  district  in  the  address  of  die  writ  is  not  material  if  the 

indorsement  and  attestation  show  the  district. 
If  the  valne  of  the  matter  in  dispute  does  not  appear,  it  may  be  shown  hj  affidavit. 
If  a  new  party  and  subject-matter  are  brought  before  the  court  by  a  supplemental  bill,  it 

must  show  that  the  court  has  jurisdiction  by  reason  of  the  citizenship  of  the  parties  to 

thatbiU. 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  District  of  Georgia.  An  original  bill  was  filed  by  the  execu- 
tors of  a  creditor  of  the  firm  of  Bae  &  Somerville,  against  the  per- 
sonal representatives  of  each  partner,  both  having  deceased,  to  obtain 
payment  of  a  debt  due  from  the  firm.  The  defendants  having 
admitted  that  the  partnership  property  of  Rae  and  Somerville  was 
in  their  possession,  a  decree  requiring  them  to  apply  it  to  the  pay- 
ment of  the  complainants'  debt,  had  been  made,  and  in  aid  of  this 
fund,  that  the  lands  of  each  deceased  partner  should  be  sold,  and  the 
proceeds  applied  to  satisfy  the  decree.  There  were  also  subsequent 
proceedings  in  the  cause,  the  result  of  which  was,  that  there  were 
not  sufficient  assets  to  satisfy  the  complainants'  debt.     In  this  state 


^  By  act  of  March  8, 1803,  appeals  were  substitated  for  writs  of  error,  in  equity  and 
admiralty  cases.    2  U.  S.  Stats,  at  Large,  244. 
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of  the  original  suit,  a  supplemental  bill  was  filed  against  Elizabeth 
Course,  executrix  of  Daniel  Ck^urse,  stating  that  she  held  lands  which 
belonged  to  Bae,  and  which  ought  to  be  administered  as  part  of  his 
assets.  The  result  of  this  bill  was  a  decree  which  subjected  these 
ands  to  ^he  payment  of  the  complainants'  debt,  and  this  writ  of 
error  was  prosecuted  to  reverse  this  decree. 

[  *  25  ]       L  IngersoUj  for  the  defendants  in  error,  objected,  that  the 
writ  of  error  was  not  tested  as  of  ilie  last  day  of  the  last 
term  of  the  supreme  court ;  nor,  indeed,  of  that  term  at  all ;  for  the 
court  had  risen  before  the  day  of  its  teste. 

Dallas  observed,  in  answer,  that  there  was  no  role,  either  legisla- 
tive, or  judicial,  prescribing  the  date  of  the  teste  of  a  writ  of  error ; 
that  in  Georgia  it  might  not  be  practicable,  in  many  cases,  to  know 
the  last  day  of  the  term  of  the  supreme  court,  whose  session  was  not 
limited ;  that  if  the  writ  is  issued,  in  fact,  after  the  preceding  term, 
and  returned,  sedenU'CurtOy  to  the  present  term,  it  is  regular ;  and  that 
it  b  not  like  the  case  of  a  term  intervening,  between  the  teste  of  a 
writ  of  error,  and  the  delivery  of  the  record  to  the  clerk  of  the  court 

Bt  the  Court.  The  objection  is  not  sufficient  to  quash  the  writ 
of  error.  The  teste  may  be  amended  by  our  own  record  of  the  dura- 
tion of  the  last  term ;  and  it  is,' of  course,  amendable. 

IL  h^ertoU  objected,  that  the  writ  of  error  was  not  directed  to  any 
circuit  court ;  for,  its  address  was  <^  To  the  judges  of  the  circuit  court, 
holden  in  and  for  the  district  aforesaid : "  whereas  no  district  was  pre- 
viously named. 

DaUaSj  in  reply,  observed,  that  the  district  of  Greorgia  was  indorsed 
on  the  writ,  that  the  attestation  of  the  record  was  in  Georgia,  and 
that  the  record  returned  was  firom  the  circuit  court  of  the  Georgia 
district 

By  tub  Court.  The  omission  is  merely  clerical  We  wish,  in- 
deed, that  more  attention  were  paid  to  the  transcribing  of  records ; 
-but  there  is  enough,  in  the  present  case,  to  amend  by ;  and,  therefore, 
let  the  omission  be  supplied. 

IIL  IngersoU  objected,  that  the  value  of  the  matter  in  dispute  does 
not  appear  upon  the  record  to  be  sufficient  to  stistain  a  writ  of  error. 
The  land,  which  is  the  immediate  subject  of  the  supplemental  bill. 
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was  sold  for  128^  195.  and  4(2.,  and  that  is  the  only  criterion  of  its 
value  exhibited  to  the  court. 

Dallas.  The  value  of  the  property  in  dispute  must  be  its  actual 
value,  for  the  purposes  of  jurisdiction.  The  price  at  a  forced  sale, 
for  taxes,  many  years  ago,  cannot  rationally  be  taken  for  the  actual 
value  of  the  land,  with  its  meliorations.  The  court  will,  therefore, 
permit  the  plaintiff  in  error  to  ascertain  the  fact  by  affidavits,  on  no- 
tice to  the  opposite  party.     It  was  so  done  in  Williamson  v.  Eincaid. 

•  By  the  Court.  Let  the  rule  be  entered  on  the  same  [  *  26  ] 
terms  as  in  the  case  of  Williamson  i;.  Kincaid. 

These  preliminary  objections  to  the  writ  being  obviated,  and  the 
depositions  being  returned,  to  prove  the  value  of  the  land,  which  was 
sufficient  to  sustain  the  writ  of  error,  Dallas  argued  for  a  reversal  of 
the  decree  of  the  circuit  court  on  two  grounds :  1st.  On  the  merits ; 
and,  3d,  On  the  want  of  a  description  of  the  parties,  so  as  to  give  a 
federal  jurisdiction. 

•By  THE  Court.     Having  examined  the  record  in  the  [  *27  ] 
case  of  Bingham  v.  Cabot,  (3  D.  382,)  we  are  satisfied,  that 
the  decision  there,  must  govern  upon  the  present  occasion.    It  is 
therefore  unnecessary  to  form  or  to  deliver  any  opinion  upon  the 
merits  of  the  cause.     Let  the  decree  of  the  circuit  court  be  reversed. 

4D.  21;  5  C.  13;  2  H.  9,  29. 
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Priestman,  Plaintiff  in  Error,  v.  The  United  States. 

4  D.  28. 

tinder  the  19th  section  of  the  act  of  Febnuury  18th,  1793,  (1  Stats,  at  Large,  S13,)  goods 
are  liable  to  forfeiture  though  they  did  not  belong  to  the  master,  owner,  or  any  mariner 
of  the  yessel  in  which  they  were  imported,  and  though  the  duties  were  paid  on  them  at 
the  port  of  entry. 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania.  The  record  showed  that  an  inform- 
ation was  filed  by  the  district  attorney  against  sundry  watches 
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being  of  more  than  $800  value,  and  of  foreign  manofactuFe,  alleging 
that  they  were  transported  from  the  State  of  Maryland  across  the 
State  of  Delaware,  to  the  district  of  Pennsylvania,  without  a  permit 
It  was  argued  that  the  33d  section  of  the  same  act  (1  Stats,  at 
Large,  313,  316,)  exempted  these  goods  from  forfeiture,  because  it 
appeared  that  the  duties  had  been  regularly  paid,  and  the  goods  were 
not  the  property  of  the  master,  owner,  or  mariners  of  the  vessel  in 
which  they  were  imported. 

[  •  34  ]  •  By  the  Court.  The  case  stated  comes  clearly  within 
the  19th  section  of  the  act  of  congress,  for  enrolling  and 
licensing  vessels  to  be  employed  in  the  coasting  trade  and  fisheries. 
The  provisions  of  the  section  are  salutary,  and  were  made  to  guard 
against  fmuds  upon  the  revenue,  in  the  transportation  of  goods  of 
foreign  growth,  or  manufacture,  across  the  several  States.  Public 
policy,  national  purposes,  and  the  regular  operations  of  government, 
require  that  the  revenue  system  should  be  faithfully  observed,  and 
strictiy  executed.  It  is  obvious  that  the  claimant  is  an  offender 
within  the  purview  of  the  19th  section.^  To  purge  the  offence,  he 
relies  upon  the  33d  section  of  the  same  ac\.  But  it  is  too  plain 
for  argument,  that  this  section  cannot,  by  any  fair  and  rational  con- 
struction, be  made  to  refer  to  the  19th  section.  It  is  inapplicable, 
because  the  objects  are  entirely  different. 

JudgTneiU  affirmed. 


[  *  37  ]     *  Bas,  Plaintiff  in  Error,  i;.  Tinot,  Defendant  in  Error. 

4  D.  37. 

Under  the  7th  section  of  the  act  of  March  2, 1799,  (1  Stats,  at  Large,  716,)  France  was 
to  be  deemed  an  enemy  of  the  United  States  in  Biarcfa,  1799,  and  a  French  privateer 
having  captured  an  American  vessel,  a  public  armed  vessel  of  the  United  States  was 
entitled  to  salvage  on  recapture. 

In  error  from  the  circuit  court  for  the  district  of  Pennsylvania.  On 
the  return  of  the  record  it  appeared,  by  a  case  stated,  that  the  de- 
fendant in  error  had  filed  a  libel  in  the  district  court,  as  commander 
of  the  public  armed  ship  The  Granges,  for  himself  and  others,  against 
the  ship  Eliza,  John  Bas,  master,  her  cargo,  &c.,  in  which  he  set 
forth  that  the  said  ship  and  cargo  belonged  to  citizens  of  the  United 
States ;  that  they  were  taken  on  the  high  seas  by  a  French  privateer, 
on  the  31st  of  March,  1799,  and  that  they  were  retaken  by  the  libel- 

M  Stats,  at  Large,  SIS,  Si6. 
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lant  on  the  2l8t  of  April  following,  after  having  been  above  ninety- 
six  hours  in  possession  of  the  captors.  The  libel  prayed  for  salvage 
conformably  to  the  acts  of  congress ;  and  the  facts  being  admitted 
by  the  answer  of  the  respondents,  the  district  court  decreed  to  the 
libellants  one  half  of  the  whole  value  of  ship  and  cargo.  This  decree 
was  affirmed  in  the  dicuit  court  without  argument,  and  by  consent 
of  the  parties,  in  order  to  expedite  a  final  decision  on  the  present 
writ  of  error. 

*  The  judges  delivered  their  opinions  seriatim^  in  the  follow-  [  *  39  ] 
ing  manner : 

Moore,  J.  This  case  depends  on  the  construction  of  the  act  for 
the  regulation  of  the  navy.  It  is  objected,  indeed,  that  the  act  applies 
only  to  future  wars ;  but  its  provisions  are  obviously  applicable  to  the 
present  situation  of  things,  and  there  is  nothing  to  prevent  an  im- 
mediate commencement  of  its  operation. 

It  is  however,  more  particularly  urged,  that  the  word  "  enemy'* 
cannot  be  applied  to  the  French,  because  the  section  in  which  it  is 
used  is  confined  to  such  a  state  of  war  as  would  authorize  a  recap- 
ture of  property  belonging  to  a  nation  in  amity  with  the  United 
States,  and  such  a  state  of  war,  it  is  said,  does  not  exist  between 
America  and  France.  A  number  of  books  have  been  cited  to  fur- 
nish a  glossary  on  the  word  "  enemy ; "  yet  our  situation  is  so  extmor- 
dinary,  that  I  doubt  whether  a  parallel  case  can  be  traced  in  the 
history  of  nations.  But  if  words  are  the  representatives  of  ideas,  let  me 
ask,  by  what  other  word  the  idea  of  the  relative  situation  of  America 
and  France  could  be  communicated,  than  by  that  of  hostility,  or 
war  ?  And  how  can  the  characters  of  the  parties  engaged  in  hostility 
or  war  be  otherwise  described  than  by  the  denomination  of  enemies. 
It  is  for  the  honor  and  dignity  of  both  nations,  therefore,  that  they 
should  be  called  enemies ;  for  it  is  by  that  description  alone  that 
either  could  justify  or  excuse  the  scene  of  bloodshed,  depredation, 
and  confiscation  which  has  unhappily  occurred,  and  surely  congress 
could  only  employ  the  language  of  the  act  of  June  13, 1798,  (1  U.  S. 
Stats,  at  Large,  565,)  towards  a  nation  whom  she  considered  as  an 
enemy. 

Nor  does  it  follow  that  the  act  of  March,  1799,  is  to  have  no  opera- 
tion, because  all  the  cases  in  which  it  might  operate  are  not  in  exist- 
ence at  the  time  of  passing  it.  During  the  present  hostilities,  it 
affects  the  case  of  recaptured  property  belonging  to  our  own  citizens, 
and  in  the  event  of  a  future  war  it  might  also  be  applied  to  the  case 
of  recaptured  property  belonging  to  a  nation  in  amity  with  the 
United  States.     But  it  is  further  to  be  remarked,  that  all  the  expres- 
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sions  of  the  act  may  be  satisfied,  even  at  this  very  time ;  for  by  former 
laws  the  recapture  of  property  belonging  to  persons  resident  within 
the  United  States  is  authorized ;  those  residents  may  be  aliens ;  and 
if  they  are  subjects  of  a  nation  in  amity  with  the  United  States,  they 

answer  completely  the  description  of  the  law. 
[  •  40  ]      •  The  only  remaining  objection,  offered  on  behalf  of  the 

plaintiff  in  eiror,  supposes,  that,  because  there  are  no  repeal- 
ing or  negative  words,  the  last  law  must  be  confined  to  future  cases, 
in  order  tcThave  a  subject  for  the  first  law  to  regulate.  But  if  two 
laws  are  inconsistent,  (as,  in  my  judgment,  the  laws  in  question  are,) 
the  latter  is  a  virtual  repeal  of  the  former,  without  any  express  decla- 
ration on  the  subject. 

On  these  grounds,  I  am  clearly  of  opinion,  that  the  decree  of  the 
circuit  court  ought  to  be  affirmed. 

Washington,  J.  It  is  admitted,  on  all  hands,  that  the  defendant 
in  error  is  entitied  to  some  compensation ;  but  the  plaintiff  in  error 
contends,  that  the  compensation  should  be  regulated  by  the  act  of  the 
28th  June,  1798,  (1  U.  S.  Stats,  at  Large,  674,)  which  allows  only 
one-eighth  for  salvage,  while  the  defendant  in  error  refers  his  claim  to 
the  act  of  the  2d  March,  which  makes  an  allowance  of  one  half, 
upon  a  recapture  from  the  enemy,  after  an  adverse  possession  of 
ninety-six  hours. 

If  the  defendant's  claim  is  well  founded,  it  follows  that  the  latter 
law  must  virtually  have  worked  a  repeal  of  the  former ;  but  this  has 
been  denied  for  a  variety  of  reasons : 

1st.  Because  the  former  law  relates  to  recaptures  from  the  French, 
and  the  latter  law  relates  to  recaptures  from  the  enemy ;  and  it  is  said 
that  "  the  enemy  "  is  not  descriptive  of  France,  or  of  her  armed  vessels, 
according  to  the  correct  and  technical  understanding  of  the  word. 

The  decision  of  this  question  must  depend  upon  another,  which 
is,  whether,  at  the  time  of  passing  the  act  of  congress  of  the  2d  of 
March,  1799,  there  subsisted  a  state  of  war  between  the  two  nations  ? 
It  may,  I  believe,  be  safely  laid  down  that  every  contention  by  force 
between  two  nations,  in  external  matters,  under  the  authority  of 
their  respective  governments,  is  not  only  war,  but  public  war.  K  it  be 
declared  in  form,  it  is  called  solemn,  and  is  of  the  perfect  kind ;  because 
one  whole  nation  is  at  war  with  another  whole  nation,  and  all  the 
members  of  the  nation  declaring  war,  are  authorized  to  commit  hos- 
tilities against  all  the  members  of  the  other,  in  every  place,  and  under 
every  circumstance.  In  such  a  war  all  the  members  act  under  a 
general  authority,  and  all  the  rights  and  consequences  of  war  attach 
to  their  condition. 
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But  hostilities  may  subsist  between  two  nations,  more  confined  in 
its  nature  and  extent,  being  limited  as  to  places,  persons,  and  things ; 
and  this  is  more  properly  termed  imperfect  war,  because  not  solemn, 
and  because  those  who  are  authorized  to  commit  hostilities,  act  under 
special  authority,  and  can  go  no  farther  than  to  the  extent  of  their 
conunission*  Still,  however,  it  is  public  war,  because  it  is  an  exter- 
nal contention  by  force  between  some  of  the  members  of  the  two 
nations,  authorized  by  the  legitinuite  powers.  It  is  a  war 
between  the  two  nations,  though  all  the  *  members  are  not  [  *  41  ] 
authorized  to  commit  hostilities  such  as  in  a  solemn  war, 
where  the  government  restrain  the  general  power. 

Now,  if  this  be  the  true  definition  of  war,  let  us  see  what  was  the 
situation  of  the  United  States  in  relation  to  France.  In  March, 
1799,  congress  had  raised  an  army,  stopped  all  intercourse  with 
France,  dissolved  our  treaty,  built  and  equipped  ships  of  war,  and 
commissioned  private  armed  ships ;  enjoining  the  former,  and  au- 
thorizing the  latter,  to  defend  themselves  against  the  armed  ships  of 
France ;  to  attack  them  on  the  high  seas,  to  subdue  and  take  them  as 
prize,  and  to  recapture  armed  vessels  found  in  their  possession.  Here, 
then,  let  me  ask,  what  were  the  technical  characters  of  an  Ameri- 
can and  French  armed  vessel,  combating  on  the  high  seas,  with  a 
view  the  one  to  subdue  the  other,  and  to  make  prize  of  his  property  ? 
They  certainly  were  not  Mends,  because  there  was  a  contention 
by  force ;  nor  were  they  private  enemies,  because  the  contention  was 
external,  and  authorized  by  the  legitimate  authority  of  the  two  go- 
vernments. If  they  were  not  our  enemies,  I  know  not  what  consti- 
tutes an  enemy.  • 

2d.  But,  secondly,  it  is  said,  that  a  war  of  the  imperfect  kind,  is 
more  properly  called  acts  of  hostility,  or  reprisal,  and  that  congress 
did  not  mean  to  consider  the  hostility  subsisting  between  France  and 
the  United  States,  as  constituting  a  state  of  war. 

In  support  of  this  position,  it  has  been  observed,  that  in  no  law 
prior  to  March,  1799,  is  Ftance  styled  our  enemy,  nor  are  we  said  to 
be  at  war.  This  is  true,  but  neither  of  these  things  were  necessary 
to  be  done,  because  as  to  France,  she  was  sufficientiy  described  by 
the  titie  of  the  French  republic ;  and  as  to  America,  the  degree  of 
hostility  meant  to  be  carried  on,  was  sufficientiy  described  without 
declaring  war,  or  declaring  that  we  were  at  war.  Such  a  declara- 
tion by  congress  might  have  constituted  a  perfect  state  of  war,  which 
was  not  intended  by  the  government. 

3d.  It  has  likewise  been  said  that  the  7th  section  of  the  act  of 
March,  1799,  embraces  case9  which,  according  to  preexisting  laws, 
could  not  then  take  place,  because  no  authority  had  been  given  to 
VOL.  I.  28 
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recapture  fnendly  vessels  from  the  French ;  and  this  argument  was 
strongly  and  forcibly  pressed. 

But,  because  every  case  provided  for  by  this  law  was  not  then  ex- 
isting, it  does  not  follow  that  the  law  should  not  operate  upon  such 
as  did  exist,  and  upon  the  rest  whenever  they  should  arise.  It  is  a 
permanent  law,  embracing  a  variety  of  subjects,  not  made  in  relation 
to  the  present  war  with  France  only,  but  in  relation  to  any  future 
war  with  her,  or  with  any  other  nation.  It  mi^t  then  very  properly 
allow  salvage  for  recapturing  of  American  vessels  from  France, 
which  had  previously  been  authorized  by  law,  though  it  could  not 
immediately  apply  to  the  vessels  of  friends ;  and  whenever  such  a 
war  should  exist  between  the  United  States  and  France,  or 
[  *  42  ]  any  other  nation,  as  according  to  the  law  of  nations,  *or  spe« 
cial  authority,  would  justify  the  recapture  of  friendly  vessels, 
it  might  on  that  event,  with  similar  propriety  apply  to  them ;  which 
furnishes,  I  think,  the  true  construction  of  the  act. 

The  opinion  which  I  delivered  at  New  York,  in  Talbot  v.  Seeman, 
was,  that  although  an  American  vessel  could  not  justify  the  retaking 
of  a  neutral  vessel  from  the  French,  because  neither  the  sort  of  war 
that  subsisted,  nor  the  special  commission  under  which  the  American 
acted,  authorized  the  proceeding ;  yet,  that  the  7th  section  of  the  act 
of  1799,  applied  to  recaptures  from  France  as  an  enemy,  in  all  cases 
authorized  by  congress.  And  on  both  points,  my  opinion  remains 
unshaken ;  or  rather  has  been  confirmed  by  the  very  able  discussion 
which  the  subject  has  lately  undergone  in  this  court,  on  the  appeal 
from  my  decree.  Another  reason  has  been  assigned  by  the  defend- 
ant's counsel,  why  the  former  law  is  not  to  be  regarded  as  repealed 
by  the  latter,  to  wit :  that  a  subsequent  affirmative  general  law  can- 
not repeal  a  former  affirmative  special  law,  if  both  may  stand  toge- 
ther. This  ground  is  not  taken,  because  such  an  effect  involves  an 
indecent  censure  upon  the  legislature  for  passing  contradictory  laws, 
since  the  censure  only  applies  where  the  contradiction  appears  in  the 
same  law ;  and  it  does  not  follow,  that  a  provision  which  is  proper  at 
one  time  may  not  be  improper  at  another,  when  circumstances  are 
changed ;  but  the  ground  of  argument  is,  that  a  change  ought  not 
to  be  presumed.  Yet,  if  there  is  sufficient  evidence  of  such  a  change 
in  the  legislative  will,  and  the  two  laws  are  in  collision,  we  are  forced 
to  presume  it. 

What  then  is  the  evidence  of  legislative  will  ?  In  fact  and  in  law 
we  are  at  war ;  an  American  vessel  fighting  with  a  French  vessel, 
to  subdue  and  make  her  prize,  is  fighting  with  an  enemy  accurately 
and  technically  speaking ;  and  if  this  be  not  sufficient  evidence  of 
the  legislative  mind,  it  is  explained  in  the  same  law.     The  6th  and  the 
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9th  sections  of  the  act  speak  of  prizes,  which  can  only  be  of  property 
taken  at  sea  firom  an  enemy,  jure  belli  ;  and  the  9tb  section  speaks 
of  prizes  taken  firom  an  enemy,  in  so  many  words,  alluding  to  prizes 
which  had  been  previously  taken ;  but  no  prize  could  have  been  then 
taken  except  firom  France ;  prizes  taken  firom  France  were,  therefore, 
taken  firom  the  enemy.  This  then  is  a  legislative  interpretation  of 
the  word  enemy ;  and  if  the  enemy  as  to  prizes,  surely  they  preserve 
the  same  character  as  to  recaptures.  Besides,  it  may  be  fairly  asked, 
why  should  the  rate  of  salvage  be  different  in  such  a  war  as  the 
present,  firom  the  salvage  in  a  war  more  solemn  or  general  ?  And  it 
must  be  recollected,  that  the  occasion  of  making  the  law  of  March, 
1799,  was  not  only  to  raise  the  salvage,  but  to  apportion  it  to  the 
hazard  in  which  the  property  retaken  was  placed ;  a  circumstance 
for  which  the  former  salvage  law  had  not  provided. 

The  two  laws,  upon  the  whole,  cannot  be  rendered  consistent, 
unless  the  court  could  wink  so  hard  as  not  to  see  and  know, 
that  in  *  fact,  in  the  view  of  congress,  and  to  every  intent  [  *  43  ] 
and  purpose,  the  possession  by  a  French  armed  vessel  of  an 
American  vessel,  was  the  possession  of  an  enemy ;  and,  therefore,  in 
my  opinion,  the  decree  of  the  circuit  court  ought  to  be  affirmed. 

Chase,  J.  The  judges  agreeing  unanimously  in  their  opinion,  I  pre- 
sumed that  the  sense  of  the  court  would  have  been  delivered  by  the 
president ;  and  therefore  I  have  not  prepared  a  formal  argument  on  the 
occasion.  I  find  no  difficulty,  however,  in  assigning  the  general  reasons, 
which  induce  me  to  concur  in  affirming  the  decree  of  the  circuit  court. 

An  American  public  vessel  of  war  recaptures  an  American  mer- 
chant vessel  firom  a  French  privateer,  after  ninety-six  hours'  posses- 
sion, and  the  question  is  stated,  what  salvage  ought  to  be  allowed  ? 
There  are  two  laws  on  the  subject ;  by  the  first  of  which,  only  one 
eighth  of  the  value  of  the  recaptured  property  is  allowed ;  but  by  the 
second,  the  recaptor  is  entitled  to  a  moiety.  The  recapture  hap- 
pened after  the  passing  of  the  latter  law ;  and  the  whole  controversy 
turns  on  the  single  question,  whether  France  was  at  that  time  an 
enemy.  If  France  was  an  enemy,  then  the  law  obliges  us  to  decree 
one  half  of  the  value  of  ship  and  cargo  for  salvage ;  but  if  France 
was  not  an  enemy,  then  no  more  than  one  eighth  can  be  allowed. 

The  decree  of  the  circuit  court,  in  which  I  presided,  passed  by  con- 
sent ;  but  although  I  never  gave  an  opinion,  I  have  never  entertained 
doubt  on  the  subject.  Congress  is  empowered  to  declare  a  general 
war,  or  congress  may  wage  a  limited  war;  limited  in  place,  in 
objects,  and  in  time.  If  a  general  war  is  declared,  its  extent  and 
operations  are  only  restricted  and  regulated  by  the  jus  belUy  forming 
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a  part  of  the  law  of  nations ;  but  if  a  partial  war  is  waged^  its  extent 
and  operation  depend  on  our  municipal  laws. 

What  then  is  the  nature  of  the  contest  subsisting  between  Anie« 
rica  and  FraQce  ?  In  my  judgment,  it  is  a  limited,  partial  war. 
Congress  has  not  declared  war  in  general  terms,  but  congress  has 
authorized  hostilities  on  the  high  seas  by  certain  persons  in  certain 
cases.  There  is  no  authority  given  to  commit  hostilities  on  land ;  to 
capture  unarmed  French  vessels,  nor  even  to  capture  French  armed 
vessels  lying  in  a  French  port ;  and  the  authority  is  not  given  indis- 
criminately to  every  citizen  of  America,  against  every  citizen  of 
France,  but  only  to  citizens  appointed  by  commissions,  or  exposed 
to  immediate  outrage  and  violence.  So  far  it  is,  unquestionably,  a 
partial  war ;  but,  nevertheless,  it  is  a  public  war,  on  account  of  the 
public  authority  from  which  it  emanates. 

There  are  four  acts  authorized  by  our  government,  that  are  demon- 
strative of  a  state  of  war.     A  belligerent  power  has  a  right,  by  the 

law  of  nations,  to  search  a  neutral  vessel;   and,  upon 
[  *  44  ]  *  suspicion  of  a  violation  of  her  neutral  obligations,  to  seize 

and  cany  her  into  port  for  further  examination.  But  by  the 
acts  of  congress,  an  American  vessel  is  authorized :  Ist  To  resist 
the  search  of  a  French  public  .vessel;  2d.  To  capture  any  vessel  that 
should  attempt,  by  force,  to  compel  submission  to  a  search ;  3d.  To 
recapture  any  American  vessel  seized  by  a  French  vessel ;  and  4th. 
To  capture  any  French  armed  vessel,  wherever  found  on  the  high  seas. 
This  suspension  of  the  law  of  nations,  this  right  of  capture  and  recap- 
ture, can  only  be  authorized  by  an  act  of  the  government,  which  is,  in 
itself,  an  act  of  hostility.  But  still  it  is  a  restrained,  or  limited  hos- 
tility ;  and  there  are,  undoubtedly,  many  rights  attached  to  a  general 
war,  which  do  not  attach  to  this  modification  of  the  powers  of  defence 
and  aggression.  Hence,  whether  such  shall  be  the  denomination  of 
the  relative  situation  of  America  and  France,  has  occasioned  great 
controversy  at  the  bar ;  and,  it  appears,  that  Sir  William  Scott,  also, 
was  embarrassed  in  describing  it,  when  he  observed,  ^  that  in  the 
present  state  of  hostility,  if  so  it  may  be  called,  between  America 
and  France,"  it  is  the  practice  of  the  English  court  of  admiralty, 
to  restore  recaptured  American  property  on  payment  of  a  salvage. 
The  Santa  Cruz.  Rob.  Bep.  65.  But,  for  my  part,  I  cannot  per- 
ceive the  difficulty  of  the  case.  As  there  may  be  a  public  general 
war,  and  a  public  qualified  war ;  so  there  may,  upon  correspondent 
principles,  be  a  general  enemy,  and  a  partial  enemy.  The  designa- 
tion of  '^  enemy  "  extends  to  a  case  of  perfect  war ;  but  as  a  general 
designation,  it  surely  includes  the  less,  as  well  as  the  greater,  species 
of  warfare.    If  congress  had  chosen  to  declare  a  general  war,  France 
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would  have  been  a  general  enemy ;  having  chosen  to  wage  a  partial 
war,  France  was,  at  the  time  of  the  capture,  only  a  partial  enemy ; 
but  stiU  she  was  an  enemy. 

It  has  been  urged,  however,  that  congress  did  not  intend  the  provi- 
sions of  the  aet  of  March,  1799,  for  the  case  of  our  subsisting  quali- 
fied hostility  with  France,  but  for  the  case  of  a  future  state  of  a 
general  war  with  any  nation.  I  think,  however,  that  the  contrary 
appears  from  the  terms  of  the  law  itself,  and  from  the  subsequent 
repeal.  In  the  9th  section  it  is  said,  that  all  the  money  accruing, 
^  or  which  has  already  accrued  from  the  sale  of  prizes,"  shall  consti- 
tute a  fund  for  the  half-pay  of  officers  and  seamen.  Now,  at  the 
time  of  making  this  appropriation,  no  prizes,  (which  ex  vi  termini 
implies  a  capture  in  a  state  of  war,)  had  been  taken  from  any  nation 
but  France ;  those  which  had  been  taken,  were  not  teiken  from  France 
as  a  friend ;  they  must  consequentiy  have  been  taken  from  her  as  an 
enemy ;  and  the  retrospective  provision  of  the  law  can  only  operate 
on  such  prizes.  Besides,  when  the  13th  section  regulates  ^'  the 
bounty  given  by  the  United  States  on  any  national  ship  of  war 
taken  from  the  enemy,  and  brought  into  port,"  it  is  obvious,  that 
even  if  the  bounty  has  no  relation  to  previous  captures, 
it  must  operate  from  the  moment  of  passing  *  the  act,  and  [  *  45  ] 
embraces  the  case  of  a  national  ship  of  war,  taken  from 
France  as  an  enemy,  according  to  the  existing  qualified  state  of  hos- 
tilities. But  the  repealing  act,  passed  on  the  3d  of  March,  1800,^  sub- 
sequent to  the  recapWe  in  the  present  case,  ought  to  silence  all  doubt 
as  to  the  intention  of  the  legislature ;  for,  if  the  act  of  March,  1799,  did 
not  apply  to  the  French  republic  as  an  enemy,  there  could  be  no 
reason  for  altering  or  repealing  that  part  of  it  which  regulates  the 
rate  of  salvage  on  recaptures. 

The  acts  of  congress  have  been  analyzed  to  show  that  a  war  is 
not  openly  denounced  against  France,  and  that  France  is  nowhere 
expressly  called  the  enemy  of  America ;  but  this  only  proves  tiie 
circumspection  and  prudence  of  the  legislature.  Considering  our 
national  prepossessions  in  favor  of  the  French  republic,  congress  had 
an  arduous  task  to  perform,  even  in  preparing  for  necessary  defence, 
and  just  retaliation.  As  the  temper  of  the  people  rose,  however,  in 
resentment  of  accumulated  wrongs,  the  language  and  the  measures 
of  the  government  became  more  and  more  energetic  and  indignant ; 
though  hitherto  the  popular  feeling  may  not  have  been  ripe  for  a 
solemn  declaration  of  war ;  and  an  active  and  powerful  opposition 
in  our  public  coimcils,  has  postponed,  if  not  prevented  that  decisive 
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event,  which  many  thought  would  have  best  suited  the  interest  as 
well  as  the  honor  of  the  United  States.  The  progress  of  our  con- 
test with  France,  indeed,  resembles  much  the  progress  of  our  revo- 
lutionary contest ;  in  which,  watching  the  current  of  public  senti- 
ment, the  patriots  of  that  day  proceeded,  step  by  step,  from  the 
supplicatory  language  of  petitions  for  a  redress  of  grievances,  to  the 
bold  and  noble  declaration  of  national  independence. 

Having  then  no  hesitation  in  pronouncing  that  a  partial  war  ex- 
ists between  America  and  France,  and  that  France  was  an  enemy 
within  the  meaning  of  the  act  of  March,  1799,  my  voice  must  be 
given  for  affirming  the  decree  of  the  circuit  court 

Paterson,  J.  As  the  case  appears  on  the  record,  and  has  been  accu- 
rately stated  by  the  counsel  and  by  the  judges,  who  have  delivered 
their  opinions,  it  is  not  necessary  to  recapitulate  the  facts.  My  opinion 
shall  be  expressed  in  a  few  words.  The  United  States  and  the  French 
republic  are  in  a  qualified  state  of  hostility.  An  imperfect  war,  or  a 
war  as  to  certain  objects,  and  to  a  certain  extent,  exists  between  the 
two  nations ;  and  this  modified  warfare  is  authorized  by  the  constitu- 
tional authority  of  our  country.  It  is  war  quoad  hoe.  As  far  as  con- 
gress tolerated  and  authorized  the  war  on  our  part,  so  far  may  we 
proceed  in  hostile  operations.  It  is  a  maritime  war,  a  war  at  sea  as 
to  certain  purposes.  The  national  armed  vessels  of  France 
[  •  46  ]  attack  and  capture  the  national  armed  vessels  *  of  the  United 
States ;  and  the  national  armed  vessels  of  the  United  States 
are  expressly  authorized  and  directed  to  attack,  subdue,  and  take  the 
national  armed  vessels  of  France,  and  also  to  recapture  American 
vessels.  It  is  therefore  a  public  war  between  the  two  nations,  quali- 
fied, on  our  part,  in  the  manner  prescribed  by  the  constitutional  organ 
Df  our  country.  In  such  a  state  of  things  it  is  scarcely  necessary  to 
add,  that  the  term  "  enemy,"  applies;  it  is  the  appropriate  expression, 
to  be  limited  in  its  signification,  import,  and  use,  by  the  qualified 
nature  and  operation  of  the  war  on  our  part.  The  word  enemy  pro- 
ceeds the  full  length  of  the  war,  and  no  farther.  Besides,  the  inten.- 
tion  of  the  legislature  as  to  the  meaning  of  this  word  enemy,  is 
clearly  deducible  firom  the  act  for  the  government  of  the  navy,  passed 
the  2d  of  March,  1799.  This  act  embraces  the  past,  present,  and 
future,  and  contains  passages,  which  point  the  character  of  enemy 
at  the  French,  in  the  most  clear  and  irresistible  manner.  I  shall 
select  one  paragraph,  namely,  that  which  refers  to  prizes  taken  by 
our  public  vessels,  anterior  to  the  passing  of  the  latter  act.  The 
word  prizes  in  this  section  can  apply  to  the  French,  and  the  French 
only.     This  is  decisive  on  the  subject  of  legislative  intention. 

By  the  Court.     Let  the  decree  of  the  circuit  court  be  affirmed. 
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Silas  Talbot  v.  Hans  Fred.  Seeman. 

1  C.  1. 

In  1799  there  was  a  limited  Btate  of  hostilities  hetween  this  country  and  France,  and  the  cap- 
ture of  a  private  armed  vessel,  officered  and  manned  by  Frenchmen,  and  sailing  nnder  the 
French  flag,  was  lawful,  though  the  vessel  was  the  property  of  a  neutral,  from  whom  the 
French  possessors  had  captured  her. 

The  right  to  salvage  on  recapture  is  recognized  and  regulated,  not  created,  by  acts  of  congress. 

Neutral  property  is  generally  to  be  restored  without  salvage,  but  if  the  recapture  is  lawful, 
and  a  meritorious  service  is  rendered,  by  relieving  it  from  real  and  imminent  danger  of 
condemnation,  salvage  is  due. 

Its  amount,  not  being  regulated  by  any  positive  law,  must  be  reasonable  in  reference  to  the 
peril  from  which  the  property  was  relieved,  and  the  danger  incurred  in  relieving  it 

One  sixth  of  the  net  value  awarded. 

Foreign  laws,  on  a  subject  of  common  concern,  which  have  been  promulgated  by  the  govern- 
ment of  the  United  States,  nmy  be  read  in  a  court  of  admiralty,  without  furdier  proof. 

The  natnie  of  thiB  proceeding,  as  well  as  the  facts  upon  which  the 
court  rested  its  opinion,  are  folly  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  by  Bayard  and  It^ersoU^  for  the  libellant, 
and  DdUaSy  Mason^  and  Levy^  for  the  claimant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
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This  is  a  writ  of  error  to  a  decree  of  the  circuit  court  for  the  dis- 
trict of  New  York,  by  which  the  decree  of  the  district  court  of  that 
State,  restoring  the  ship  Amelia  to  her  owner  on  the  payment  of  one 
half  for  salvage,  was  reversed,  and  a  decree  rendered,  directing  the 
restoration  of  the  vessel  without  salvage. 

The  facts  agreed  by  the  parties,  and  the  pleadings  in  the  cause, 
present  the  following  case :  — 

The  ship  Amelia  sailed  from  Calcutta,  in  Bengal,  in  April,  1799, 
loaded  with  a  cargo  of  the  product  and  manufactory  of  that  country, 
and  was  bound  to  Hamburgh.  On  the  6th  of  September  she  was 
captured  by  the  French  national  corvette  La  Diligente,  command^ 
by  L.  J.  Dubois,  who  took  out  the  captain,  part  of  the  crew,  and 
most  of  the  papers  of  The  Amelia,  and  putting  a  prize-master  and 
French  sailors  on  board  her,  ordered  her  to  St.  Domingo,  to  be  judged 
according  to  the  laws  of  war. 

On  the  15th  of  September  she  was  recaptured  by  Captain  Talbot, 
commander  of  The  Constitution,  who  ordered  her  into  New  York  for 
adjudication. 

At  the  time  of  the  recapture  The  Amelia  had  eight  iron  cannon  and 
eight  wooden  guns,  with  which  she  left  Calcutta.  From  the  ship's 
papers  and  other  testimony,  it  appeared  that  she  was  the  property  of 
Chapeau  Rouge,  a  citizen  and  merchant  of  Hamburgh ;  and  it  was 
conceded  by  the  counsel  below,  that  France  and  Hamburgh  were  not 
in  a  state  of  hostility  with  each  other,  and  that  Hamburgh  was  to  be 
considered  as  neutral  between  the  present  beUigerent  powers. 
'  The  district  court  of  New  York,  before  whom  the  cause  first  came, 
decreed  one  half  of  the  gross  amount  of  the  ship  and  cargo  as  sal- 
vage to  the  recaptors.  The  circuit  court  of  New  York  reversed  this 
decree,  from  which  reversal  the  recaptors  appealed  to  this  court 

The  Amelia  was  Ubelled  as  a  French  vessel,  and  the  libellant  prays 
that  she  may  be  condemned  as  prize ;  or,  if  restored  to  any  person 
entitled  to  her  as  the  former  owner,  that  such  restoration  should  be 
made  on  paying  salvage.  The  claim  and  answer  of  Hans  Frederic 
Seeman,  discloses  the  neutral  character  of  the  vessel,  and  claims  her 
on  behalf  of  the  owners. 

The  questions  growing  out  of  the  facts,  and  to  be  decided  by  the 
court,  are, 

Is  Captain  Talbot,  the  plaintiff  in  error,  entitled  to  any,  and  if  to 
any,  to  what  salvage  in  the  case  which  has  been  stated. 

Salvage  is  a  compensation  for  actual  service  rendered  to  the  pro- 
perty charged  with  it. 

It  is  demandable  of  right  for  vessels  saved  firom  pirates,  or  from 
the  enemy. 
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In  order,  however,  to  support  the  demand,  two  circumstances  must 
eoncur. 

1.  The  taking  must  be  lawful. 

2.  There  must  be  a  meritorious  service  rendered  to  the  recaptured. 
1.  The  taking  must  be  lawful ;  for  no  claim  can  be  maintained  in 

a  court  of  justice,  founded  on  an  act  in  itself  tortious.  On  a  recap- 
ture, therefore,  made  by  a  neutral  power,  no  claim  for  salvage  can 
arise,  because  the  act  of  retaking  is  a  hostile  act,  not  justified  by  the 
situation  of  the  nation  to  which  the  vessel  making  the  recapture  be- 
longs, in  relation  to  that,  firom  the  possession  of  which  such  recap- 
tured vessel  was  taken.  The  degree  of  service  rendered  the  rescued 
vessel  is  precisely  the  same  as  if  it  had  been  rendered  by  a  bellige- 
rent; yet  the  rights  accruing  to  the  recaptor  a^e  not  the  same,  because 
no  right  can  accrue  firom  an  act  in  itself  unlawful 

In  order,  then,  to  decide  on  the  right  of  Captain  Talbot,  it  becomes 
necessary  to  examine  the  relative  situation  of  the  United  States  and 
France  at  the  date  of  the  recapture. 

The  whole  powers  of  war  being,  by  the  constitution  of  the  United 
States,  vested  in  congress,  the  acts  of  that  body  can  alone  be  resorted 
to  as  our  guides  in  this  inquiry.  It  is  not  denied,  nor  in  the  course 
of  the  argument  has  it  been  denied,  that  congress  may  authorize 
general  hostilities,  in  which  case  the  general  laws  of  war  apply  to 
our  situation ;  or  partial  hostilities,  in  which  case  the  laws  of  war,  so 
far  as  they  actually  apply  to  our  situation,  must  be  noticed. 

•  To  determine  the  real  situation  of  America  in  regard  [  *  29  ] 
to  France,  the  acts  of  congress  are  to  be  inspected. 

The  first  act  on  this  subject  passed  on  the  28th  of  May,  1798,^  and 
is  entitled,  "An  act  more  effectually  to  protect  the  commerce  and 
coasts  of  the  United  States." 

^his  act  authorizes  any  armed  vessel  of  the  United  States  to  cap- 
ture any  armed  vessel  sailing  under  the  authority,  or  pretence  of 
authority,  of  the  republic  of  France,  which  shall  have  committed 
depredations  on  vessels  belonging  to  the  citizens  of  the  United  States, 
or  which  shall  be  found  hovering  on  the  coasts  for  the  purpose  of 
committing  such  depredations.  It  also  authorizes  the  recapture  of 
vessels  belonging  to  the  citizens  of  the  United  States. 

On  the  26th  of  June,  1798,2  an  act  was  passed  "  to  authorize  the 
defence  of  the  merchant  vessels  of  the  United  States  against  French 
depredations." 

This  act  empowers  merchant  vessels,  owned  wholly  by  citizens  of 
the  United  States,  to  defend  themselves  against  any  attack  which 

1  1  Stats,  at  Large,  561.  «Ib.  672. 
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may  be  made  on  them  by  the  commander  or  crew  of  any  armed 
vessel  sailing  under  French  colors,  or  acting,  or  pretending  to  act,  by 
or  onder  the  authority  of  the  French  republic ;  and  to  capture  any 
such  vessel  This  act  also  authorizes  the  recapture  of  merchant 
vessels  belonging  to  the  citizens  of  the  United  States.  By  the 
2d  section,  such  armed  vessel  is  to  be  brought  in  and  condemned 
for  the  use  of  the  owners  and  captors. 

By  the  same  section,  recaptured  vessels  belonging  to  the  citizens 
of  the  United  States,  are  to  be  restored,  they  paying  for  salvage  not 
less  than  one  eighth  nor  more  than  one  half  of  the  true  value  of  such 
vessel  and  cargo. 

On  the  28th  of  June,^  an  act  passed  '^  in  addition  to  the  act  more 
effectually  to  protect  the  commerce  and  coasts  of  the  United  States." 

This  authorizes  the  condemnation  of  vessels  brought  in  under  the 
first  act,  with  their  cargoes,  excepting  only  from  such  Qondemnation 
the  goods  of  any  citizen  or  person  resident  within  the  United  States, 
which  shall  have  been  before  taken  by  the  crew  of  such  captured 
vesseL 

The  2d  section  provides  that  whenever  any  vessel  or  goods,  the 
property  of  any  citizen  of  the  United  States  or  person  resident 
therein,  shall  be  recaptured,  the  same  shall  be  restored,  he  paying  for 
salvage  one  eighth  part  of  the  value,  free  from  all  deductions. 

On  the  9th  of  July  ^  another  law  was  enacted,  ^  further  to  protect 
the  commerce  of  the  United  States.'* 

This  act  authorizes  the  public  armed  vessels  of  the  United  States 
to  take  any  armed  French  vessel  found  on  the  high  seas.  It  also 
directs  such  armed  vessel,  with  her  apparel,  guns,  &c.,  and  the  goods 
and  effects  found  on  board,  being  French  property,  to  be  condemned 
as  forfeited. 

The  same  power  of  capture  is  extended  to  private  armed  vessels. 

The  6th  section  provides,  that  the  vessel  or  goods  of  any  citizen 
of  the  United  States,  or  person  residing  therein,  shall  be  restored, 
on  paying  for  salvage  not  less  than  one  eighth,  nor  more  than  one 
half,  of  the  value  of  such  recapture,  without  any  deduction. 

The  7th  section  of  the  act  for  the  government  of  the  navy,  passed 
the  2d  of  March,  1799,  enacts,  ^^  That  for  the  ships  or  goods  belong- 
ing to  the  citizens  of  the  United  States,  or  to  the  citizens  or  subjects 
of  any  nation  in  amity  with  the  United  States,  if  retaken  within 
twenty-four  hours,  the  owners  are  to  allow  one  eighth  part  of  the 
whole  value  for  salvage,"  and  if  they  have  remained  above  ninety- 
six  hours  in  possession  of  the  enemy  one  half  is  to  be  allowed. 


^  1  Sthis.  at  Large,  574.  « lb.  578. 
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On  the  3d  of  March,  1800,^  congress  passed  "  An  act  providing  for 
salvage  in  cases  of  recapture." 

This  law  regulates  the  salvage  to  be  paid,  "  when  any  vessels  or 
goods,  which  shall  be  taken  as  prize  as  aforesaid,  shall  appear  . 
to  have  before  belonged  to  any  person  or  persons  *  perma-  [  *  31  ] 
nently  resident  within  the  territory,  and  under  the  protec- 
tion of  any  foreign  prince,  government,  or  state,  in  amity  with  the 
United  States,  and  to  have  been  taken  by  an  enemy  of  the  United 
States,  or  by  authority,  or  pretence  of  authority,  from  any  prince, 
government,  or  state,  against  which  the  United  States  have  author- 
ized, or  shall  authorize,  defence  or  reprisals." 

These  are  the  laws  of  the  United  States,  whic!i  define  their  situa- 
tion in  regard  to  France,  and  which  regulate  salvage  to  accrue  on 
recaptures  made  in  consequence  of  that  situation. 

A  neutral  armed  vessel  which  has  been  captured,  and  which  is 
commanded  and  manned  by  Frenchmen,  whether  found  cruizing  on 
the  high  seas,  or  sailing  directly  for  a  French  port,  does  not  come 
within  the  description  of  those  which  the  laws  authorize  an  Ameri- 
can ship  of  war  to  capture,  unless  she  be  considered  quoad  hoc  as  a 
French  vessel. 

Very  little  doubt  can  be  entertained  but  that  a  vessel  thus  circum- 
stanced, encountering  an  American  unarmed  merchantman,  or  one 
which  should  be  armed,  but  of  inferior  force,  would  as  readily  cap- 
ture such  merchfiintman  as  if  she  had  sailed  immediately  from  the 
ports  of  France.  One  direct  and  declared  object  of  the  war,  then, 
which  was  the  protection  of  the  American  commerce,  would  as  cer- 
tainty require  the  capture  of  such  a  vessel  as  of  others  more  deter- 
minately  specified.  But  the  rights  of  a  neutral  vessel,  which  the 
government  of  the  United  States  cannot  be  considered  as  having 
disregarded,  here  intervene ;  and  the  vessel  certainly  is  not,  correctly 
speaking,  a  French  vessel. 

If  The  Amelia  was  not,  on  the  15th  of  September,  1799,  a  French 
vessel  within  the  description  of  the  act  of  congress,  could  her  cap- 
ture be  lawful  ? 

It  is,  I  believe,  a  universal  principle,  which  applies  to   those 
engaged  in  a  partial,  as  well  as  those  engaged  in  a  general  war,  that 
where  there  is  probable  cause  to  believe  the  vessel  met  with 
at  sea  is  in  the  condition  of  one  *  liable  to  capture,  it  is  [  *  32  ] 
lav^rful  to  take  her,  and  subject  her  to  the  examination  and 
adjudication  of  the  courts. 

The  Amelia  was  an  armed  vessel  commanded  and  manned  by 
*  I  ■         I  I       ■-■    .   I   , 
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Frenchmen.  It  does  not  appear  that  there  was  evidence  on  board  to 
ascertain  her  character.  It  is  not  then  to  be  questioned,  bat  that 
there  was  probable  cause  to  bring  her  in  for  adjudication. 

The  recapture  then  was  lawftd. 

But  it  has  been  insisted  that  this  recapture  was  only  lawful  in 
consequence  of  the  doubtful  character  of  The  Amelia,  and  that  no 
right  of  salvage  can  accrue  from  an  act  which  was  founded  in  mis- 
take, and  which  is  only  justified  by  the  difficulty  of  avoiding  error 
arising  from  the  doubtful  circumstances  of  the  case. 

The  opinion  of  the  court  is,  that  had  the  character  of  The  Amelia 
been  completely  ascertained  by  Captain  Talbot,  yet  as  she  was  an 
armed  vessel  under  "French  authority,  and  in  a  condition  to  annoy  the 
American  commerce,  it  was  his  duty  to  render  her  incapable  of  mis- 
chief. To  have  taken  out  the  arms,  or  the  crew,  was  as  little  author- 
ized by  the  construction  of  the  act  of  congress  contended  for  by  the 
claimants,  as  to  have  taken  possession  of  the  vessel  herself. 

It  has,  I  believe,  been  practised  in  the  course  of  the  present  war, 
and  if  not,  is  certainly  very  practicable,  to  man  a  prize  and  axnae 
with  her  for  a  considerable  time  without  sending  her  in  for  condem- 
nation. The  property  of  such  vessel  would  not,  strictiy  speaking,  be 
changed  so  as  to  become  a  French  vessel,  and  yet  it  would  probably 
have  been  a  great  departure  from  the  real  intent  of  congress  to  have 
permitted  such  vessel  to  cruise  unmolested.  An  armed  ship,  under 
these  circumstances,  might  have  attacked  one  of  the  public  vessels  of 
the  United  States.  The  acts  which  have  been  recited  expressly 
authorize  the  capture  of  such  vessel  so  commencing  hostilities,  by  a 
private  armed  ship,  but  not  by  one  belonging  to  the  public.  To  supfK)8e 
that  a  capture  would  in  one  case  be  lawful,  and  in  the  other  unlaw- 
ful;  or  to  suppose  that  even  in  the  limited  state  of  hos- 
[  •  33  ]  tilities  in  which  we  were  placed,  two  *  vessels  armed  and 
manned  by  the  enemy,  €md  equally  cruising  on  American 
commerce,  might  the  one  be  lawfully  captured,  while  the  other,  though 
an  actual  assailant,  could  not ;  or  if  captured,  that  the  act  could  only 
be  justified  from  the  probable  cause  of  xapture  furnished  by  appear- 
ances, would  be  to  attribute  a  capriciousness  to  our  legislation  on 
the  subject  of  war,  which  can  only  be  proper  when  inevitable. 

There  must,  then,  be  incidents  growing  out  of  those  acts  of  hos- 
tility specially  authorized,  which  a  fair  construction  of  the  acts  will 
authorize  likewise. 

This  was  obviously  the  sense  of  congress. 

If  by  the  laws  of  congress  on  this  subject,  that  body  shall  appear  to 
have  legislated  upon  a  perfect  conviction  that  tiie  statd  of  war  in  which 
this  country  was  placed  was  such  as  to  authorize  recaptures  generally 
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firom  the  enemy ;  if  one  part  of  the  system  shall  be  manifestly  founded 
on  tills  constrnction  of  the  other  part,  it  would  have  considerable 
weight  in  rendering  certain  what  might  before  have  been  doubtful 

Upon  a  critical  investigation  of  the  acts  of  congress,  it  will  appear 
that  the  right  of  recapture  is  expressly  given  in  no  single  instance, 
but  that  of  a  vessel  or  goods  belonging  to  a  citizen  of  the  United  States. 

It  will  also  appear  that  the  quantum  of  salvage  is  regulated,  as  if 
the  right  to  it  existed  previous  to  the  regulation. 

Although  no  right  of  recapture  is  given  in  terms  for  the  vessels 
and  goods  belonging  to  persons  residing  within  the  United  States, 
not  being  citizens,  yet  an  act,  passed  so  early  as  the  28th  of  June, 
1796,  declares,  that  vessels  and  goods  of  this  description,  when  recap- 
tured, shall  be  restored  on  paying  salvage ;  thereby  plainly  indicating 
that  such  recapture  was  sufficiently  warranted  bylaw  to  be  the  foun- 
dation of  a  claim  for  salvage. 

If  the  recapture  of  vessels  of  one  description,  not  expressly 
authorized  by  the  very  terms  of  the  act  of  congress,  *  be  yet  a  [  *  34  ] 
fistful  act,  recognized  by  congress  as  the  foundation  for 
a  claim  to  salvage,  which  claim  congress  proceeds  to  regulate,  then  it 
would  seem  that  other  recaptures  from  the  same  enemy  are  equally 
rightful ;  and  where  the  claim  they  afford  for  salvage  has  not  been 
regidated  by  congress,  such  claim  must  be  determined  by  the  princi- 
ples of  general  law. 

Li  this  situation  remained  the  recaptured  vessels  of  any  other 
power  also  at  war  with  France,  until  the  act  of  the  2d  of  March, 
1799,^  which  regulates  the  salvage  demandable  firom  them.  Neither 
by  that  act,  nor  by  any  previous  act,  was  a  power  given  in  terms,  to 
recapture  such  vessels.  But  their  recapture  was  an  incident  which 
unavoidably  grew  out  of  the  state  of  the  wax.  On  the  capture  of  a 
French  vessel  having  with  her  as  a  pirize  the  vessel  of  such  a  power, 
tiie  prize  was  inevitably  recaptured.  On  the  idea  that  the  recapture 
was  lawful,  and  that  it  was  a  foundation  on  which  the  right  to  sal- 
vage could  stand,  the  legislature,  in  March,  1799,  declare  what  the 
amount  of  that  salvage  should  be. 

The  expression  of  this  act  is  by  no  means  explicit  I£  it  extends 
to  neutrals,  then  it  governs  in  this  case;  if  otherwise,  the  law 
respecting  them  continued  still  longer  on  the  same  ground  with  the 
law  respecting  a  belligerent,  prior  to  the  passage  of  the  act  of  the 
2d  of  March,  1799.  Thus  it  continued  until  the  3d  of  March,  1800, 
when  the  legislature  regulated  the  salvage  to  be  paid  by  neutrals 
recaptured  firom  a  power  against  which  the  United  States  have 
authorized  defence  or  reprisals. 

1  1  Stats,  at  Large,  716. 
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This  act  having  passed  subsequent  to  the  recapture  of  The  Amelia, 
can  certainly  not  affect  that  case  as  to  the  quantity  of  salvage,  or 
give  a  right  to  salvage  which  did  not  exist  before.  But  it  manifests 
in  like  manner  with  the  laws  ahready  commented  on,  the  system 
which  congress  considered  itself  as  having  established*  This  act 
was  passed  at  a  time  when  no  additional  hostility  against  France 
could  have  been  contemplated.  It  was  only  designed  to  keep  up  the 
defensive  system  which  had  before  been  formed,  and  which  it  was 
deemed  necessary  to  continue,  till  the  negotiation  then  pending 
should  have  a  pacific  termination.  Accordingly,  there  is  no 
[  *  35  ]  expression  in  the  act  extending  *the  power  of  recapture,  or 
giving  it  in  the  case  of  neutrals.  This  power  is  supposed 
to  exist  as  an  incident  growing  out  of  the  state  of  war,  and  the  right 
to  salvage  produced  by  that  power  is  regulated  in  the  act 

In  case  of  a  recapture  subsequent  to  the  act,  no  doubt  could  be 
entertained  but  that  salvage,  according  to  its  terms,  would  be  demand- 
able.  Yet  there  is  not  a  syllable  in  it  which  would  warrant  an  idea 
that  the  right  of  recapture  was  extended  by  it,  or  did  not  exist  before. 

It  must  then  have  existed  from  the  passage  of  the  laws,  which 
commenced  a  general  resistance  to  the  aggressions  we  had  so  long 
experienced  and  submitted  to. 

It  is  not  unworthy  of  notice  that  the  first  regulation  of  the  right 
of  salvage  in  the  case  of  a  recapture,  not  expressly  enumerated 
among  the  specified  acts  of  hostility  warranted  by  the  law,  is  to  be 
found  in  one  of  those  acts  which  constitute  a  part  of  the  very  sys- 
tem of  defence  determined  on  by  congress,  and  is  the  first  which 
subjects  to  condemnation  the  prizes  made  by  our  public  ships  of  war. 

It  has  not  escaped  the  consideration  of  the  court  that  a  legislative 
act,  founded  on  a  mistaken  opinion  of  what  was  law,  does  not  change 
the  actual  state  of  the  law  as  to  preexisting  cases. 

This  principle  is  not  shaken  by  the  opinion  now  given.  The  court 
goes  no  further  than  to  use  the  provisions  in  one  of  several  acts  form- 
ing a  general  system,  as  explanatory  of  other  parts  of  the  same  system ; 
and  this  appears  to  be  in  obedience  to  the  best  established  rules  of 
exposition,  and  to  be  necessary  to  a  sound  construction  of  the  law. 

An  objection  was  made  to  the  claim  of  salvage  by  one  of  the  coun- 
sel for  the  defendant  in  error,  unconnected  with  the  acts  of  congress, 
and  which  it  is  proper  here  to  notice. 

He  states  that  to  give  title  to  salvage,  the  means  used  must 

[  •  36  ]     not  only  have  produced  the  benefit,  but  must  have  *  been  used 

with  that  sole  view.   For  this  he  cites  Beawes'  Lex  M er.  158. 

The  principle  is  applied  by  Beawes  to  the  single  case  of  a  vessel 
saved  at  sea  by  throwing  overboard  a  part  of  her  cargo.  In  that  case 
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the  principle  is  unquestionably  correct,  and  in  the  case  of  a  recapture, 
it  is  as  unquestionably  incorrect.  The  recaptor  is  seldom  actuated 
by  the  sole  view  of  saving  the  vessel,  and  in  no  case  of  the  sort  has 
the  inquiry  ever  been  made. 

It  is,  then,  the  opinion  of  the  court,  on  a  consideration  of  the  acts 
of  congress,  and  of  the  circumstances  of  the  case,  that  the  recapture 
of  The  Amelia  was  lawfal ;  and  that  if  the  claim  to  salvage  be  in 
other  respects  well  founded,  there  is  nothing  to  defeat  it  in  the  cha* 
racter  of  the  original  taldng. 

It  becomes  then  necessary  to  inquire, 

2d.  Whether  there  has  been  such  a  meritorious  service  rendered  to 
the  recaptured  as  entitles  the  recaptor  to  salvage. 

The  Amelia  was  a  neutral  ship,  captured  by  a  French  cruiser,  and 
recaptured  while  on  her  way  to  a  French  port,  to  be  adjudged  accord- 
ing to  the  laws  of  war. 

It  is  stated  to  be  the  settled  doctrine  of  the  law  of  nations,  that  a 
neutral  vessel  captured  by  a  belligerent  is  to  be  discharged  without 
paying  salvage ;  and  for  this  several  authorities  have  been  quoted, 
and  many  more  might  certainly  be  cited.  That  such  has  been  a 
general  rule  is  not  to  be  questioned.  As  little  is  it  to  be  questioned 
that  this  rule  is  founded  exclusively  on  the  supposed  safety  of  the 
neutral  It  is  expressly  stated  in  the  case  of  The  War  Onskan,  cited 
from  Robinson's  Reports,  to  be  founded  on  this  plain  principle,  <'  that 
the  liberation  of  a  clear  neutral  from  the  hand  of  the  enemy,  is  no 
essential  service  rendered  to  him,  inasmuch  as  that  the  same  enemy 
would  be  compelled  by  the  tribunals  of  his  own  country,  after  he  had 
carried  the  neutral  into  port,  to  release  him  with  costs  and  damages 
for  the  injurious  seizure  and  detention.''  It  is  not  unfre- 
quent  to  consider  and  speak  of  a  *  regular  practice  under  a  [  *  37  ] 
rule,  as  itself  forming  a  rule.  A  regular  course  of  decisions 
on  the  text  of  the  law,  constitutes  a  rule  of  construction  by  which 
that  text  is  to  be  applied  to  all  similar  cases ;  but  alter  the  text  and 
the  rule  no  longer  governs.  So  in  the  case  of  salvage.  The  general 
principle  is,  that  salvage  is  only  payable  where  a  meritorious  service  ^ 
has  been  rendered.  In  the  application  of  this  principle,  it  has  been 
decided  that  neutrals  carried  in  by  a  belligerent  for  examination, 
being  in  no  danger,  receive  no  benefit  from  recapture,  and  ought  not, 
therefore,  to  pay  salvage. 

The  principle  is,  that  without  benefit,  salvage  is  not  payable ;  and 
it  is  merely  a  consequence  from  this  principle,  which  exempts  recap- 
tured neutrals  from  its  payment  But  let  a  nation  change  its  laws 
and  its  practice  on  this  subject ;  let  its  legislation  be  such  as  to  sub- 
ject to  condemnation  all  neutrals  captured  by  its  cruisers,  and  who 
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will  say  that  no  benefit  is  confened  by  a  recapture  ?  In  such  a  course 
of  things  the  state  of  the  neutral  is  completely  changed.  So  fax  from 
being  safe,  he  is  in  as  much  danger  of  condemnation  as  if  captured 
by  his  own  declared  enemy.  A  series  of  decisions,  then,  and  of  rules 
founded  on  his  supposed  safety,  no  longer  apply.  Only  those  rules 
are  applicable  which  regulate  a  situation  of  actual  danger.  This  is 
not,  as  it  has  been  termed,  a  change  of  principle ;  but  a  preservation 
of  principle  by  a  practical  application  of  it  according  to  the  original 
substantial  good  sense  of  the  rule. 

It  becomes,  then,  necessary  to  inquire  whether  the  laws  of  France 
were  such  as  to  have  rendered  the  condemnation  of  The  Amelia  so 
extremely  probable,  as  to  create  a  case  of  such  real  danger,  that  her 
recapture  by  Captain  Talbot  must  be  considered  as  a  meritorious 
service  entitling  him  to  salvage. 

To  prove  this  the  counsel  for  the  plaintiff  in  eiror  has  offered  several 
decrees  of  the  French  government,  and  especially  one  of  the  18th  of 
January,  1798. 

Objections  have  been  made  to  the  reading  of  these  decrees  as  be- 
ing the  laws  of  a  foreign  nation,  and  therefore  facts,  which, 
[  •  38  ]  like  other  facts,  ought  to  have  been  *  proved,  and  to  have 
formed  a  part  of  the  case  stated  for  the  consideration  of 
the  court 

That  the  laws  of  a  foreign  nation,  designed  only  for  the  direction 
of  its  own  affairs,  are  not  to  be  noticed  by  the  courts  of  other  coun- 
tries, unless  proved  €ts  facts,  and  that  this  court,  with  respect  to  facts, 
is  limited  to  the  statement  made  in  the  court  below,  cannot  be  ques- 
tioned. The  real  and  only  question  is,  whether  the  public  laws  of  a 
foreign  nation,  on  a  subject  of  common  concern  to  all  nations,  pro- 
mulgated by  the  governing  powers  of  a  country,  can  be  noticed  as 
law  by  a  court  of  admiralty  of  that  country,  or  must  be  still  further 
proved  as  a  fact. 

The  negative  of  this  proposition  has  not  been  maintained  in  any 
.  of  the  authorities  which  have  been  adduced.  On  the  contrary,  seve- 
ral have  been  quoted,  (and  such  seems  to  have  been  the  general  prac- 
tice,) in  which  the  marine  ordinances  of  a  foreign  nation  are  read  as 
law  without  being  proved  as  facts.  It  has  been  said  that  this  is  done 
by  consent ;  that  it  is  a  matter  of  general  convenience  not  to  put  par- 
ties to  the  trouble  and  expense  of  proving  permanent  and  well  known 
laws  which  it  is  in  their  power  to  prove ;  and  this  opinion  is  counte- 
nanced by  the  case  cited  from  Douglas.  If  it  be  correct,  yet  this  de- 
cree having  been  promulgated  in  the  United  Btates  as  the  law  of 
France,  by  the  joint  act  of  that  department  which  is  intrusted  with 
foreign  intercourse,  and  of  that  which  is  invested  with  the  powers  of 
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war,  Beems  to  assume  a  cheuracter  of  notoriety  which  renders  it  ad- 
missible in  our  courts. 

It  is,  therefore,  the  opinion  of  the  court,  that  the  decree  should  be 
read  as  an  authenticated  copy  of  a  public  law  of  France,  interesting 
to  all  nations. 

The  decree  ordains,  that  '^  the  character  of  vessels,  relative  to  their 
quality  of  neuter  or  enemy,  shall  be  determined  by  their  cargo ;  in 
consequence,  every  vessel  found  at  sea,  loaded  in  whole  or  in  part 
with  merchandise,  the  production  of  England  or  her  possessions,  shall 
be  declared  good  prize,  whoever  the  owner  of  these  goods  or  merchan* 
disc  may  be." 

•  This  decree  subjects  to  condemnation  in  the  courts  of  [  *  39  ] 
France  a  neutral  vessel  laden,  in  whole  or  in  part,  with 
articles  the  growth  of  England,  or  any  of  its  possessions.  A  neutral 
thus  circumstanced  cannot  be  considered  as  in  a  state  of  safety. 
His  recaptor  cannot  be  said  to  have  rendered  him  no  service.  It 
cannot  reasonably  be  contended  that  he  would  have  been  discharged 
in  the  ports  of  the  beUigerent,  with  costs  and  damages. 

Let  us,  then,  inquire,  whether  this  was  the  situation  of  The  Ame- 
lia. The  first  fact  states  her  to  have  sailed  from  Calcutta,  in  Bengal, 
in  April,  1799,  laden  with  a  cargo  of  the  product  and  manufacture 
of  that  country.  Here  it  is  contended  that  the  whole  of  Bengal  may 
possibly  not  be  in  possession  of  the  English,  and  therefore  it  does 
not  appear  that  the  cargo  was  within  the  description  of  the  decree. 
But  to  this  it  has  been  answered,  that  in  inquiring  whether  The  Ame- 
lia was  in  danger  or  not,  this  court  must  put  itself  in  the  place  of  a 
French  court  of  admiralty,  and  determine  as  such  court  would  have 
determined.  Doing  this,  there  seems  to  be  no  reason  to  doubt  that 
the  cargo,  without  inquiring  into  the  precise  situation  of  the  British 
power  in  every  part  of  Bengal,  being  primd  facie  of  the  product  and 
manufacture  of  a  possession  of  England,  would  have  been  so  consi- 
dered, unless  the  contrary  could  have  been  plainly  shown. 

The  next  fact  reUed  on  by  the  defendant  in  error  is,  that  The  Ame- 
lia was  sent  to  be  adjudged  according  to  the  laws  of  war,  and  from 
thence  it  is  inferred  that  she  could  not  have  been  judged  according 
to  the  decree  of  the  18th  of  January. 

It  is  to  be  remembered  that  these  are  the  orders  of  the  captor,  and 
without  a  question,  in  the  language  of  a  French  cruiser,  a  law  of  his 
own  country  furnishing  a  rule  of  conduct  in  time  of  war,  will  be  spo- 
ken of  as  one  of  the  laws  of  war. 

But  the  third  and  fourth  facts  in  the  statement  admit  The  Amelia, 
with  her  cargo,  to  have  belonged  to  a  citizen  of  Hamburgh,  which 
city  was  not  in  a  state  of  hostility  with  the  repubUc  of  France, 

29* 
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but  was  to  be  considered  as  neutral  between  the  then  belligerent 

powers. 
[  *  40  ]      *  It  has  been  contended  that  these  facts  not  only  do  not 
show  the  recaptured  vessel  to  have  been  bne  on  which  the 
decree  could  operate,  but  positively  show  that  the  decree  could  not 
have  affected  her. 

The  whole  statement  taken  together  amounts  to  nothing  more  than 
that  Hamburgh  was  a  neutral  city ;  and  it  is  precisely  against  neu- 
trals that  the  decree  is  in  terms  directed.  To  prove,  therefore,  that 
The  Amelia  was  a  neutral  vessel,  is  to  prove  her  within  the  very  words 
of  the  decree,  and,  consequently,  to  establish  the  reality  of  her  danger* 

Among  the  very  elaborate  arguments  which  have  been  used  in  this 
case,  there  are  some  which  the  court  deem  it  proper  more  particulaiiy 
to  notice/ 

It  has  been  contended  that  this  decree  might  have  been  merely  m 
terrorem ;  that  it  might  never  have  been  executed ;  and  that,  being 
in  opi^osition  to  the  law  of  nations,  the  court  ought  to  presume  it 
never  would  have  been  executed. 

But  the  court  cannot  presume  the  laws  of  any  country  to  have 
been  enacted  in  terrorem ;  nor  that  they  will  be  disregarded  by  its 
judicial  authority.  Their  obligation  on  their  own  courts  must  be 
considered  as  complete ;  and  without  resorting  either  to  public  noto* 
riety,  or  the  declarations  of  our  own  laws  on  the  subject,  the  decisions 
of  the  French  courts  must  be  admitted  to  have  conformed  to  the  rules 
prescribed  by  their  government 

It  has  been  contended  that  France  is  an  independent  nation,  enti- 
tled to  the  benefits  of  the  law  of  nations ;  and  further,  that  if  she 
has  violated  them,  we  ought  not  to  violate  them  also,  but  ought  to 
remonslxate  against  such  misconduct 

These  positions  have  never  been  controverted ;  but  they  lead  to  a 
very  different  result  from  that  which  they  have  been  relied  on  as  pro* 
ducing. 

The  respect  due  to  France  is  totally  unconnected  with 
[  *  41  ]  the  danger  in  which  her  laws  had  placed  The  Amelia ;  *  nor 
is  France  in  any  manner  to  be  affected  by  the  decree  this 
court  may  pronounce.  Her  interest  in  the  vessel  was  terminated  by 
the  recapture,  which  was  authorized  by  the  state  of  hostility  then  sub- 
sisting between  the  two  nations.  From  that  time  it  has  been  a 
question  only  between  The  Amelia  and  the  recaptor,  with  which 
France  has  nothing  to  do. 

It  is  true  that  a  violation  of  the  law  of  nations  by  one  power  does 
not  justify  its  violation  by  another;  but  that  remonstrance  is  the  pro- 
per course  to  be  pursued,  and  this  is  the  course  which  has  been  pur 
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sned.  America  did  remonstrate,  most  earnestly  remonstrate,  to 
France  against  the  injuries  committed  on  her;  but,  remonstrance 
having  failed,  she  appealed  to  a  higher  tribunal,  and  authorized  lim- 
ited hostilities.  This  was  not  violating  the  law  of  nations,  but  con- 
forming to  it.  In  the  course  of  these  limited  hostilities  The  Amelia 
has  been  recaptured,  and  the  inquiry  now  is,  not  whether  the  conduct 
of  France  would  justify  a  departure  from  the  law  of  nations,  but 
what  is  the  real  law  in  the  case.  This  depends  on  the  danger  from 
which  she  has  been  saved. 

Much  has  been  said  about  the  general  conduct  of  France  and 
England  on  the  seas,  and  it  has  been  urged  that  the  course  of  the 
latter  has  been  still  more  injurious  than  that  of  the  former.  That  is 
a  consideration  not  to  be  taken  up  in  this  cause.  Animadversions 
on  either,  in  the  present  case,  would  be  considered  as  extremely  unbe* 
coming  the  judges  of  this  court,  who  have  only  to  inquire  what  was 
the  real  danger  in  which  the  laws  of  one  of  the  countries  placed  The 
Amelia,  and  from  which  she  has  been  freed  by  her  recapture. 

It  has  been  contended  that  an  illegal  commission  to  take,  given 
by  France,  cannot  authorize  our  vessels  to  retake ;  that  we  have  no 
right  by  legislation  to  grant  salvage  out  of  the  property  of  a  citizen 
of  Hamburgh,  who  might  have  objected  to  the  condition  of  the 
service. 

But  it  is  not  the  authority  given  by  the  French  government  to 
capture  neutrals,  which  is  legalizing  the  recapture  made  by  Captain 
Talbot ;  it  is  the  state  of  hostility  between  the  two  nations  which  is 
considered  as  having  authorized  that  act  The  recapture  having  been 
made  lawfully,  then  the  right  to  salvage,  on  general  princi- 
ples, depends  •  on  the  service  rendered.  We  cannot  pre-  [  *  42  ] 
sume  this  service  to  have  been  unacceptable  to  the  Ham- 
burgher,  because  it  has  bettered  his  condition ;  but  a  recapture  must 
always  be  made  without  consulting  the  recaptured.  The  act  is  one 
of  the  incidents  of  war,  and  is  in  itself  only  offensive  as  against  the 
enemy.  The  subsequent  fate  of  the  recaptured  depends  on  the  ser- 
vice he  has  received,  and  on  other  circumstances. 

To  give  a  right  to  salvage,  it  is  said  there  must  be  a  contract 
either  express  or  implied. 

Had  Hamburgh  been  in  a  state  of  declared  war  with  France,  the 
recaptured  vessels  of  that  city  would  be  admitted  to  be  liable  to  pay 
salvage.  If  a  contract  be  necessary,  from  what  circumstances  would 
the  law,  in  that  state  of  things,  imply  it.  Cleeurly  from  the  benefit 
received,  and  the  risk  incurred.  If  in  the  actual  state  of  things  there 
was  also  benefit  and  risk,  then  the  same  circumstances  concur,  and 
they  wanrant  the  same  result 
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It  is  also  urged,  that  to  maintain  this  right  the  danger  oaght  not  to 
be  merely  speculative,  but  must  be  imminent,  and  the  loss  certain. 

That  a  mere  speculative  danger  will  not  be  sufficient  to  entitle  a 
person  to  salvage  is  unquestionably  true.  But  that  the  danger  must 
be  such  that  escape  from  it  by  other  means  was  inevitable,  cannot  be 
admitted. 

In  all  the  cases  stated  by  the  counsel  for  the  defendant  in  error, 
safety  by  other  means  was  possible,  though  not  probable.  The 
flames  of  a  ship  on  fire  might  be  extinguished  by  the  crew,  or  by  a 
sudden  tempest.  A  ship  on  the  rocks  might  possibly  be  got  off  by 
the  aid  of  wind  and  tides  without  assistance  from  others.  A  vessel 
captured  by  an  enemy  might  be  separated  from  her  captor,  and  if 
sailors  had  been  placed  on  board  the  prize,  a  thousand  accidents  might 
possibly  destroy  them ;  or  might  even  be  blown  by  a  storm  into  a 

port  of  the  country  to  which  the  prize  vessel  originally  belonged. 

It  cannot,  therefore,  be  necessary  that  the  loss  should  be  inevi- 
tably certain ;  but  it  is  necessary  that  the  danger  should 
[  *  43  ]  •be  real  and  imminent.  It  is  believed  to  have  been  so  in 
this  case.  The  captured  vessel  was  of  such  description  that 
the  law  by  which  she  was  to  be  tried  condemned  her  as  good  prize 
to  the  captor.  Her  danger,  then,  was  real  and  imminent  The  ser- 
vice rendered  her  was  an  essential  service,  and  the  court  is  therefore 
of  opinion  that  the  recaptor  is  entitled  to  salvage. 

The  next  object  of  inquiry  is,  what  salvage  ought  to  be  allowed. 
The  captors  claim  one  half  the  gross  value  of  the  ship  and  cargo. 
To  support  this  claim  they  rely  on  the  "  act  for  the  government  of 
the  navy  of  the  United  States,"  passed  the  2d  of  March,  1799.  This 
act  regulates  the  salvage  payable  on  the  ships  and  goods  belonging 
to  the  citizens  of  the  United  States,  or  to  the  citizens  or  subjects  of 
any  nation  in  amity  with  the  United  States,  retaken  from  the  enemy. 

It  has  been  contended  that  the  case  before  the  court  is  in  the  very 
words  of  the  act.  That  the  owner  of  The  Amelia  is  a  citizen  of  a 
State  in  amity  with  the  United  States,  retaken  from  the  enemy.  That 
the  description  would  have  been  more  limited  had  the  intention  of  the 
act  been  to  restrain  its  application  to  a  recaptured  vessel  belonging 
to  a  nation  engaged  with  the  United  States  against  the  same  enemy. 

The  words  of  the  act  would  certainly  admit  of  this  construction. 

Against  it  it  has  been  urged,  and  we  think  with  great  force,  that 
the  laws  of  the  United  States  ought  not,  if  it  be  avoidable,  so  to  be 
construed  as  to  infract  the  common  principles  and  usages  of  nations, 
or  the  general  doctrines  of  national  law.  K  the  construction  con- 
tended for  be  given  to  the  act,  it  subjects  to  the  same  rate  of  sal- 
vage a  recaptured  neutral,  and  a  recaptured  belligerent  vesseL     Yetj 
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according  to  the  law  of  nations,  a  neutral  is  generally  to  be  restored 
without  salvage. 

This  argument,  in  the  opinion  of  the  court,  derives  great  additional 
weight  from  the  consideration  that  the  act  in  question  is  not  tempo- 
rary, but  permanent.     It  is  not  merely  fitted  to  the  then 
existing  state  of  things,  and  *  calculated  to  expire  with  them^  [   *  44  ] 
but  is  a  regulation  applying  to  present  and  future  times. 

Whenever  the  danger  resulting  to  captured  neutrals  from  the  laws 
of  France  should  cease,  then,  according  to  the  principles  laid  down 
in  this  decree,  the  liability  of  recaptured  neutrals  to  the  payment  of 
salvage  would,  in  conformity  with  the  general  law  and  usage  of  na- 
tions cease  also.  This  event  might  have  happened,  and  probably 
did  happen  before  hostilities  between  the  United  States  and  France 
were  terminated  by  treaty.  Yet,  if  this  law  applies  to  the  case,  sal- 
vage from  a  recaptured  neutral  would  still  be  demandable. 

This  act,  then,  if  the  words  admit  it,  since  it  provides  a  permanent 
rule  for  the  payment  of  salvage,  ought  to  be  construed  to  apply  only 
to  cases  in  which  salvage  is  permanently  payable. 

On  inspecting  the  clause  in  question,  the  court  is  struck  with  the 
description  of  those  from  whom  the  vessel  is  to  be  retaken  in  order 
to  come  within  the  provisions  of  the  act.  The  expression  used  is 
the  enemy.  A  vessel  retaken  from  the  enemy.  The  enemy  of  whom? 
The  court  thinks  it  not  unreasonable  to  answer,  of  both  parties.  By 
this  construction  the  act  of  congress  will  never  violate  those  princi- 
ples which  we  believe,  and  which  it  is  our  duty  to  believe,  the  legis- 
lature of  the  United  States  will  always  hold  sacred. 

If  this  act  does  not  comprehend  the  case,  then  the  court  is  to  de- 
cide on  a  just  estimate  of  the  danger  from  which  the  recaptured  was 
saved,  and  of  the  risk  attending  the  retaking  of  the  vessel,  what  is  a 
reasonable  salvage.  Considering  the  circumstances,  and  considering 
also  what  rule  has  been  adopted  in  other  courts  of  admiralty,  one 
sixth  appears  to  be  a  reasonable  allowance. 

It  is  therefore  the  opinion  of  the  court  that  the  decree  of  the  cir- 
cuit courts  held  for  the  district  of  New  York,  was  correct  in  reversing 
the  decree  of  the  district  court,  but  not  correct  in  decreeing  the  re- 
storation of  The  Amelia  without  paying  salvage.  This  court,  there- 
fore, is  of  opinion  that  the  decree,  so  far  as  the  restoration 
of  The  •  Amelia  without  salvage  is  ordered,  ought  to  be  re-  [  *  45  ] 
versed,  and  that  The  Amelia  and  her  cargo  ought  to  be 
restored  to  the  claimant,  on  paying  for  salvage  one  sixth  part  of  the 
net  value,  after  deducting  therefrom  the  charges  which  have  been  in- 
curred. 

2  C.  64;  11  W.  59,  78  ;  4  R  131 ;  7  H.  833;  14  H.  400. 
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George  Wilson  v.  Richard  Mason,  Devisee  of  George  Mason; 
and  Richard  Mason,  Devisee  of  George  Mason,  v,  George  Wil- 
son. 

1  C.  45. 

The  compact  between  Virginia  and  Kentucky  provided  for  the  preservation  of  titles,  not  of 
the  tribunals  by  which  they  were  to  be  tried. 

The  compact  between  two  States  cannot  deprive  congress  of  the  power  to  regulate  the  appel- 
late jurisdiction  of  this  court. 

This  court  has  jurisdiction  by  writ  of  error  of  the  proceedings  upon  a  caveat^  filed  in,  or  re- 
moved to  the  district  court  of  the  United  States  for  Kentucky. 

Under  the  Virginia  land-law  of  1779,  a  survey  without  an  entry  was  not  an  appropriation, 
and  gave  no  title. 

The  remedy  by  caveai  belonged  to  one  who  obtained  a  better  title  after,  as  well  as  before 
another  conflicting  survey. 

This  cause  was  argued  at  the  last  tenn  by  Daveiss  and  C  Lee,  for 
the  plaintiff,  and  Jones  and  Mason,  for  the  defendant ;  and  now  the 
opinion  of  the  court  was  delivered  by  Mr.  Chief  Justice  Marshall, 
who  stated  the  case  fully  in  the  opinion. 

Marshall,  C.  J.  This  is  a  writ  of  error  to  a  judgment  of  the 
[district]  court  of  the  United  States  for  the  district  of  Kentucky, 
rendered  on  a  caveat,  and  is  governed  by  the  land  laws  of  Vir- 
ginia. 
[  *  88  ]  *  In  the  year  1779,  the  legislature  of  that  commonwealth 
opened  a  land-office,  and  offered  for  sale,  with  some  reser- 
vations, so  much  of  that  tract  of  country  lying  within  its  boundaries 
south-east  of  the  river  Ohio  as  was  then  unappropriated ;  a  part  of 
which  now  constitutes  the  State  of  Kentucky. 

Every  person  who  would  pay  at  the  rate  of  forty  pounds  for  one 
hundred  acres,  into  the  treasury  of  the  State,  became  entitled  to  such 
quantity  of  waste  and  unappropriated  land  as  was,  at  that  rate,  equi- 
valent to  the  money  paid,  for  which  a  certificate  was  given  to  the  re- 
gister of  the  land-office,  whose  duty  it  was,  on  receipt  thereof,  to  issue 
a  warrant  for  the  quantity  of  land  purchased,  authorizing  any  sur- 
veyor, qualified  according  to  law,  to  lay  off  and  survey  the  same.  A 
warrant  might  also  be  issued  on  certain  other  rights. 

A  chief  surveyor  was  appointed  for  each  county,  whose  duty  it 
was  to  nominate  a  sufficient  number  of  deputies  for  the  business  of 
his  county,  and  the  law  proceeded  to  direct,  that  "  every  person  hav- 
ing a  land- warrant  founded  on  any  of  the  before-mentioned  rights,  and 
being  desirous  of  locating  the  same  on  any  particular  waste  and  un« 
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appropriated  lands,  shall  lodge  such  warrant  with  the  chief  surveyor 
of  the  county  wherein  the  said  lands,  or  the  greater  part  of  them  lie, 
who  shall  give  a  receipt  for  the  same  if  required.  The  party  shall 
direct  the  location  thereof  so  specially  and  precisely  as  that  others 
may  be  enabled  with  certainty  to  locate  other  warrants  on  the  adja- 
cent residuum ;  which  location  shall  bear  date  on  the  day  on  which 
it  shall  be  made,  and  shall  be  entered  by  the  surveyor  in  a  book  to 
be  kept  for  that  purpose,  in  which  there  shall  be  left  no  blank  leaves 
or  spaces  between  the  different  entries." 

George  Mason  was  one  of  the  earliest  purchasers  under  this  law. 

On  the  29th  of  April,  1780,  he  made  the  following  entries : 

«  1780,  29th  April,  George  Mason  enters  8,400  acres  of 
land,  to  begin  on  Panther  Creek  on  the  east  side  *  thereof,  [  *  89  ] 
opposite  to  a  beech  on  the  west  side,  about  four  miles  above 
the  mouth  of  the  west  fork,  and  to  run  up  and  down  the  said  creek, 
■  and  eastwardly  for  quantity." 

"  1780,  April  29th,  Greorge  Mason  enters  8,300  acres,  to  begin  at 
the  upper  comer  of  his  8,400  acre  entry,  and  to  run  up  the  creek  on 
the  east  side  and  back  for  quantity." 

Panther  Creek  pursues  a  general  westwardly  course  from,  its  source 
till  it  empties  into  Green  Biver. 

The  creek  forks  something  more  than  twelve  miles  and  one  quar- 
ter of  a  mile  in  a  straight  line  above  its  mouth ;  and  one  of  those 
forks,  the  direction  of  which  towards  its  source  is  northwardly,  has, 
from  the  beginning  of  the  year  1780,  been  generally  termed  the  west 
fork,  and  the  other  has  been  termed  Panther  Creek. 

On  the  27th  of  October,  1780,  Mr.  Mason  made  the  following  en- 
try with  the  same  surveyor : 

"  1780,  October  the  27th,  Greorge  Mason  desires  to  make  his  entry 
of  8,400  acres,  more  special  on  Panther  Creek,  viz.  to  begin  four  miles 
above  the  forks  of  Panther  Creek,  where  it  mouths  into  Green  River, 
on  the  east  side,  running  up  and  back  for  quantity." 

In  the  months  of  September  and  October,  1783,  these  two  entries 
of  8,400  and  8,300  acres  were  surveyed  by  James  Hord,  one  of  the 
deputy  surveyors  of  the  county  of  Jefferson,  which  surveys,  as  was 
the  custom,  were  made  conformably  to  the  instructions  given  by  Mr. 
Mason's  agent 

The  survey  of  the  entry  of  8,400  acres  is  supposed  to  conform  to 
the  explanation  or  amendment  of  that  entry  made  in  October,  1780. 
It  begins  four  miles  above  the  mouth  of  Panther  Creek,  and  something 
more  than  eight  miles  below  its  forks. 

The  survey  of  the  8,300  acre  entry  adjoins  the  survey  of  8,400 
acres  on  the  upper  side ;  and  the  plat  was  shown  by  the  surveyor,  be- 


848         SUPREME    COURT   OF   THE   UNITED    STATES. 


**tm 


Wilflon  o.  Mason.    Mason  9.  Wilson.    1  C 


[  *  90  ]  fore  he  would  return  it  to  the  then  agent  *  of  Mr.  Mason, 
who,  after  its  supposed  variance  from  the  entry  was  sug- 
gested to  him,  approved  it,  and  directed  it  to  be  returned  to  the  office. 

These  surveys  were  returned  in  the  course  of  the  fall,  1783. 

The  supposed  variance  between  the  survey  and  location  of  the 
8,300  acres  was  afterwards,  about  the  12th  of  September,  1784, 
pointed  out  by  the  surveyor  to  a  subsequent  agent  of  Mr.  Mason, 
who  also  approved  of  the  manner  in  which  the  surveys  were  made, 
and  returned  them  to  the  land«office. 

On  the  9th  of  April,  1783,  George  Wilson  enters  with  the  surveyor 
of  Jefferson  county  40,926  acres  of  land  on  Panther  Creek,  so  as 
entirely  to  include  George  Mason's  survey  of  8,300  acres. 

This  entry,  though  in  the  name  of  George  Wilson,  was  made  by 
John  Handley,  a  deputy  surveyor  for  Jefferson  county,  for  his  own 
benejGit  and  that  of  Christopher  Greenup,  as  well  as  for  the  benefit  of 
George  Wilson,  and  at  the  time  of  making  the  entry,  full  knowledge 
of  the  previous  survey  made  of  the  same  land  for  George  Mason 
had  been  obtained  by  the  said  Handley,  who  had  seen  the  surveys  in 
the  office,  and  had  communicated  this  information  to  his  two  partners 
in  the  entry. 

In  the  month  of  March,  1784,  George  Wilson  entered,  in  the 
supreme  court  of  the  district  of  Kentucky,  a  caveat  to  prevent  a  grant 
from  issuing  on  George  Mason's  survey  of  8,300  acres,  because  the 
survey  was  made  contrary  to  location,  and  1>ecause  the  entry  was 
vague,  he  claiming  the  same,  or  so  much  thereof  as  interferes  with 
his  entry  made  on  treasury  warrants  for  40,926  acres  on  the  9th  of 
April,  1784. 

Pending  the  caveat  George  Mason  departed  this  life,  and  the  suit 
was  revived  against  Richard  Mason,  devisee  of  the  said  Greorge,  at 
whose  petition  it  was  removed  into  the  court  of  the  United  States, 

held  for  the  district  of  Kentucky. 
[  *  91  ]  *  A  cross  caveat  was  entered  in  the  same  court  on  the 
part  of  Richard  Mason,  to  prevent  the  issuing  a  patent  to 
George  Wilson,  and  these  causes  coming  on  to  be  heard,  it  was 
agreed  that  the  judgment  rendered  in  the  caveat  Wilson  v.  Mason, 
should  be  also  entered  in  the  case  of  Mason  v.  Wilson. 

In  June  term,  1800,  the  opinion  of  the  court  for  the  district  of  Ken- 
tucky was  given,  that  the  defendant  Mason  had  the  better  right,  and 
it  was  ordered  that  the  caveat  entered  by  Wilson  should  be  dismissed. 

To  this  judgment  the  plaintiff  Wilson  has  obtained  a  v^nrit  of  error, 
and  the  principal  question  now  to  be  decided  by  this  court  is,  which 
of  the  parties  has  the  better  right. 

But  before  entering  on  the  question,  it  may  be  necessary  to  notice 
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a  preliminary  point  made  by  the  comisel  for  the  defendant  in  error. 
He  contends  that  in  a  caveat  the  decision  of  the  district  court  is 
final,  and  that  the  cause  cannot  be  carried  before  a  superior  tribunaL 

To  maintain  this  proposition  he  relies  on  an  act  of  the  legislature 
of  Virginia,  making  the  judgments  of  the  district  courts  of  the  State 
final  in  cases  of  caveat ;  and  on  the  compact  between  Virginia  and 
Kentucky,  which  stipulates  that  rights  acquired  under  the  common- 
wealth of  Virginia  shall  be  decided  according  to  the  then  existing  laws. 

This  argument  would  not  appear  to  be  well  founded  had  Virginia 
and  Kentucky  even  been  for  every  purpose  independent  nations ; 
because  the  compact  must  be  considered  as  providing  for  the  preser- 
vation of  titles,  not  of  the  tribunals  which  should  decide  on  those 
titles.  But  when  their  situation  in  regard  to  the  United  States  is 
contemplated,  the  court  cannot  perceive  how  a  doubt  could  have 
existed  respecting  this  point  The  constitution  of  the  United  States, 
to  which  the  parties  to  this  compact  had  assented,  gave  jurisdiction 
to  the  federal  courts  in  controversies  between  citizens  of  different 
States.  The  same  constitution  vested  in  this  court  an  appellate 
jurisdiction  in  all  cases  where  original  jurisdiction  was  given 
to  the  *  inferior  courts,  with  only  ^^such  exceptions,  and  [  *93  ] 
under  such  regulations,  as  the  congress  shall  make."  Con- 
gress, in  pursuance  to  the  constitution,  has  passed  a  law  on  the  sub- 
ject, in  which  the  appellate  jurisdiction  of  this  court  is  described  in 
general  terms  so  as  to  comprehend  this  case,  nor  is  there  in  that  law 
any  exception  or  regulation  which  would  exclude  the  .case  of  a  caveat 
firom  its  general  provisions.  K  then,  the  compact  between  Virginia 
and  Kentucky  was  even  susceptible  of  the  construction  contended 
for,  that  construction  could  only  be  maintained  on  the  principle  that 
the  legislatures  of  any  two  States  might,  by  agreement  between 
themselves,  annul  the  constitution  of  the  United  States. 

The  jurisdiction  of  the  court  being  perfectiy  clear,  it  remains  to 
inquire  which  of  the  parties  has  the  better  right 

The  titie  of  Mason  being  eldest,  is  of  course  the  best,  if  it  be  not  in 
itself  defective. 

In  the  caveat  of  the  plaintiff  in  enror  two  defects  in  the  titie  of  the 
defendant  are  assigned. 

1st  That  his  entry  is  vague. 

2d.  That  he  has  surveyed  contrary  to  his  location. 

The  first  was  abandoned  in  argument,  and  does  not  appear  to  the 
court  to  have  been  maintainable. 

The  second  shall  now  be  considered. 

To  support  the  allegation  that  the  survey  has  been  made  contrary 
to  the  location,  the  entry  and  the  survey  are  produced. 
VOL.  I.  30 
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The  entry  calls  for  a  beginning  on  the  npper  comer  of  George  Ma- 
son's entry  of  8,400  acres.  To  ascertain  this  spot  reference  must  be 
had  to  the  entry  called  for.  That  is  to  begin  on  Panther  Creek,  on 
the  east  side  thereof,  opposite  to  a  beech  on  the  west  side,  about  four 
miles  above  the  mouth  of  the  west  fork,  and  to  run  up  and  down  the 

said  creek  and  eastwardly  for  quantity. 
[  *  93  ]  *  The  branch  of  Panther  Creek,  which  was  at  the  date  of 
the  entry  generally  denominated  the  west  fork,  is  something 
more  than  twelve  miles  and  one  quarter  of  a  mile  above  its  mouth. 
The  entry  of  8,400  acres  is  to  begin  four  miles  above  the  west  fork, 
and  the  land  in  controversy  ought  to  be  placed  above  that  entry.  Yet 
it  is  surveyed  below  the  west  fork. 

To  obviate  this  difficulty,  the  counsel  for  the  defendant  in  error 
produces  and  relies  upon  the  entry  of  October  27th,  1780. 

That  entry  is  in  these  words : 

^<  George  Mason  desires  to  make  his  entry  of  8,400  acres  more  spe- 
cial on  Panther  Creek,  viz.,  to  begin  four  miles  above  the  forks  of 
Panther  Creek,  where  it  mouths  into  Green  River,  on  the  east  side, 
running  up  and  back  for  quantity.'' 

This  entry  is  contended  to  be  not  a  removal,  but  an  explanation  of 
that  which  had  been  made  on  the  29th  of  April,  1780,  and  being 
merely  an  explanation,  the  survey  of  the  land  in  controversy,  begin- 
ning at  the  upper  comer  of  the  survey  of  the  8,400  acre  tract,  con- 
forms to  its  original  location,  and  is,  consequently,  free  firom  the  ex- 
ception made  to  it. 

If  this  position  be  true,  the  entry  of  the  27th  of  October,  1780, 
must  describe  the  same  land  with  that  which  is  described,  though 
with  less  certainty,  by  the  entry  of  the  29th  of  April,  in  the  same  year. 

But  the  entry  of  the  29th  of  April  calls  for  a  beginning  four  miles 
above  the  mouth  of  the  west  fork  of  Panther  Creek,  which  fork  is 
more  than  twelve  miles  in  a  straight  line  above  the  mouth  of  the 
creek,  and  the  subsequent  entry  begins  four  miles  above  the  forks  of 
Panther  Creek,  where  it  mouths  into  Green  Biver.  The  west  fork  of 
Panther  Creek,  and  the  mouth  of  the  same  creek,  where  it  empties 
into  the  river,  are  perfectly  distinct  and  separate  places,  and  were  so 

understood  at  the  time  this  location  was  made. 
[  *  94  ]       •  It  is,  however,  contended,  that  in  the  extensive  wilder- 
ness offered  for  sale,  accuracy  of  description  was  not  to  be 
expected,  and  the  point  of  union  between  a  creek  and  river  might 
well  be  mistaken  for  the  forks  of  a  creek. 

This  would  not  be  very  probable  in  any  case,  but  is  totally  inad- 
missible in  this,  because  names  of  places  which  they  were  generally 
understood  to  possess  have  been  used  by  the  person  locating  for  Mr. 
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Mason,  and  as  there  are  no  other  controlling  boundaries  referred  to, 
they  must  be  understood  as  designating  the  watercourses  which  were 
commonly  described  by  those  names,  and  which  any  person  inclined 
to.locate  the  adjacent  residuum  would  necessarily  suppose  to  have 
been  referred  to  by  them. 

But  if  the  location  of  October  explains  without  removing  that  of 
April,  then  the  original  entry  might,  without  such  explanation,  have 
been  there  surveyed,  and  could  not  have  been  properly  surveyed  four 
miles  above  the  west  fork. 

This  would  scarcely  have  been  attempted. 

Indeed  the  counsellor  for  the  appellee,  in  admitting  that  an  entry 
made  on  the  land  in  controversy,  subsequent  to  Mason's  entry,  but 
before  his  survey,  would  have  been  good,  seems  to  have  disclosed  an 
opinion  that  the  original  entry  did  not  comprehend  the  land  in  ques- 
tion, and  that  not  the  entry,  but  the  survey,  is  to  be  relied  on  as  the 
foundation  of  his  titie. 

To  the  court  it  appears  perfectly  clear,  that  the  entry  of  the  27th 
of  October  was  a  removal,  and  not  an  explanation,  of  that  of  the 
29th  of  AprU. 

It  has  not  been  contended  that  the  removal  of  the  8,400  acre  entry 
has  also  removed  that  of  8,300  acres. 

The  titie  of  Mason,  then,  if  good,  must  be  shown  to  be  so  by  es- 
tablishing that  a  survey,  without  an  entry,  is  a  sufficient  foundation 
for  a  titie. 

With   a  view  to  discover  whether  this  question   has  been  set- 
tied  in  Kentucky,  aU  the  adjudications  contained  in  the 
•book  of  reports  furnished  by  the  counsel  for  the  plaintiff  [  *95  ] 
in  error  have  been  examined.     It  is  not  perceived  either 
that  the  question  has  been  directiy  determined,  or  that  any  principles 
have  been  settied  which  govern  it. 

This  case,  then,  is  of  the  first  impression. 

The  act  of  the  Virginia  legislature  must  be  expounded  according 
to  the  opinion  this  court  may  entertain  of  its  import,  without  deriv- 
ing any  aid  from  the  decisions  of  the  State  tribunals. 

In  1779,  Virginia  opened  a  land-office  for  the  sale  of  an  extensive, 
unsettled,  and  almost  unexplored  country,  the  motives  for  which  are 
stated  in  the  preamble  of  the  statute  to  have  been  "  to  encourage  the 
migration  of  foreigners,  promote  population,  increase  the  annual 
revenue,  and  create  a  fund  for  discharging  the  public  debt." 

Any  person  whatever  might  become  a  purchaser  of  any  portion  of 
these  lands  by  paying  into  the  treasury  of  the  commonwealth  the 
purchase-money  required  by  law.  By  doing  so  he  became  entitied 
to  a  warrant  authorizing  any  surveyor  to  lay  off  for  him,  in  one  or 
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more  surveys,  the  quantity  of  land  purchased.  It  was  apparently 
contemplated  by  the  law  that  the  namber  of  purchasers  would  im* 
mediately  become  very  considerable.  The  condition  of  these  pur* 
chasers  in  this  stage  of  the  contract  ought  to  be  distinetly  under- 
stood. They  had  acquired  a  right  each  to  appropriate  to  himself  so 
much  of  the  vacant  land  belonging  to  the  commonwealth  as  he  had 
purchased,  but  no  right  either  in  common  or  severalty,  to  the  whole 
or  any  particular  part  of  the  country,  until  such  right  should  be  ac- 
quired by  further  measures. 

This  was  at  the  same  time  the  situation  of  a  great  number  of  per- 
sons, and  a  prior  was  in  no  respect  more  eligibly  circumstanced  than 
a  subsequent  purchaser,  except  in  the  single  case  of  both  applying 
precisely  at  the  same  time,  for  the  purpose  of  appropriating  each  to 
himself  the  same  land.  Had  the  purchaser  of  the  first  warrant  been 
negligent  enough  to  hold  it  up  until  the  whole  land  was  appropriated, 
the  tide  of  every  subsequent  purchaser  would  have,  b^n 
[  •  96  ]  good  against  him,  and  he  would  have  *  been  without  re- 
medy. The  original  purchase  of  a  warrant,  then,  creating 
only  a  general  claim  which  gave  of  itself  only  in  a  single  case  priority 
of  right  to  the  prior  purchaser,  it  became  indispensably  necessary  to 
prescribe  a  mode  by  which  this  general  title  should  be  satisfied  by 
the  appropriation  of  a  particular  tract  of  land. 

This  mode  seems  to  have  been  prescribed  by  that  part  of  the  act 
which  says,  that  ^<  every  person  having  a  land  warrant,  and  being 
desirous  of  locating  the  same  on  any  particular  waste  and  unappro- 
priated lands,  shall  lodge  such  warrant  with  the  surveyor  of  the 
county  wherein  the  lands,  or  the  greater  part  of  them,  lie."  The 
party  shall  direct  the  location  thereof  so  specially  and  precisely  that 
others  may  be  enabled,  with  certainty,  to  locate  other  warrants  on 
the  adjacent  residuum ;  which  location  shall  bear  date  the  day  on 
which  it  shall  be  made,  and  shall  be  entered  by  the  surveyor  in  a 
book  to  be  kept  for  that  purpose." 

This  mode  of  appropriation  pointed  out  by  the  law  as  that  which 
must  be  used  by  any  person  desirous  of  locating  a  warrant  on  any  par- 
ticular waste  and  unappropriated  land,  requires  that  the  location  shall 
be  given  to  the  surveyor  with  the  warrant,  in  order  to  be  entered  in  a 
book  kept  for  that  purpose,  which  is  denominated  the  book  of  entries. 

It  is  apparent  throughout  the  whole  act,  that  the  legislature  never 
contemplated  a  survey  as  being  in  itself  an  appropriation  of  land, 
or  supposed  that  one  would  be  ever  made,  if  not  founded  on  a  pre- 
vious entry. 

Some  few  of  the  many  passages  which  are  found  in  various  parts 
of  the  law  will  be  selected  to  evince  this  position. 
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The  siirveyor  is  fcxrbidden  to  admit  the  entry  of  any  warrant  on 
treasury  rights,  except  preemption  warrants,  in  his  books,  before  the 
first  day  of  May  next  sacceeding  the  passage  of  the  act.  But  the 
prohibition  does  not  extend  to  a  survey,  and  yet  this  would  have 
been  equally  necessary  if  land  could  have  been  appropriated  by  a 
survey  without  a  previous  location. 

*  It  is  declared  that  no  entry  or  location  shall  be  admitted  [  *  97  ] 
for  certain  lands  which  are  described  in  the  act,  and  in- 
tended to  be  reserved;  but  there  is  no  declaration  that  they  shall 
not  be  surveyed.     This   omission  manifests  an  opinion  that  they 
could  not  be  appropriated  by  survey  alone. 

In  prescribing  the  duty  of  a  surveyor,  the  law  enjoins  him  to  pro- 
ceed with  all  practicable  despatch  to  survey  all  lands  entered  in  his 
office ;  and  many  rules  are  given  to  regulate  the  surveying  of  entrieS| 
but  there  is  not  a  syllable  in  the  act  which  contemplates  or  makes  a 
single  provision  for  surveys  not  founded  on  a  prior  entry  made  in  the 
book  of  entries. 

The  mode  of  appropriation  then,  which  the  law  designates,  has  not 
been  pursued;  but  it  is  contended  that  another  course  has  been 
adopted  which  equally  produces  all  the  objects  designed  to  be  effected 
by  the  location  in  the  book  of  entries,  and  which,  therefore,  ought^to 
be  received  as  a  sufficient  substitute  for  an  entry. 

The  legislature  of  Virginia,  when  bringing  her  lands  into  the  market, 
bad  undoubtedly  a  right  to  prescribe  the  terms  on  which  she  would 
sell,  and  the  mode  to  be  pursued  by  purchasers  for  the  purpose  of 
particularizing  the  general  title  acquired  by  obtaining  a  land  warrant. 
The  court  is  by  no  means  satisfied  of  its  power  to  substitute  any 
equivalent  act  for  that  required  by  the  law. 

The  case  of  BlackweU  v.  Harper,  reported  in  2  Atkyns,  93,  has  been 
cited  to  show  the  authority  of  a  court  to  dispense  with  part  of  a  sta- 
tute directing  the  mode  of  proceeding  to  be  observed  by  a  person  who 
claims  title  under  such  statute. 

That  case  arose  under  an  act  of  parliament  which  directs  that 
"  any  person  who  shall  invent,  or  design,  engrave,  &c.,  any  historical 
or  other  print  or  prints,  shall  have  the  sole*  right  and  liberty  of  printing 
and  reprinting  the  same  for  the  term  of  fourteen  years,  to  commence 
firom  the  day  of  the  first  publishing  thereof,  which  shall  be  truly  en- 
graved with  the  name  of  the  proprietor  on  each  plate,  and 
printed  on  every  such  print  or  prints."  *  The  plaintiff  had  [  *  98  ] 
engraved  certain  medicinal  plants,  a  work  deemed  within 
the  act,  and  had  brought  a  bill  to  establish  her  right  to  the  sole  pro- 
perty in  them,  and  to  restrain  the  defendant  from  copying  and  en- 
graving them,  upon  the  penalties  within  the  act  of  parliament. 

30* 
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It  was  objected  that  the  day  of  publication  from  which  the  term 
was  to  commence  had  not  been  engraved,  and  so  the  act  had  not  been 
complied  with,  and  consequently  the  property  had  not  vested. 

Lord  Hardwicke  was  of  opinion  that  the  property  vested,  although 
the  day  of  publication  was  not  engraved,  and  that  the  words  direct- 
ing the  day  of  publication  to  be  engraved  on  each  print  were  only 
necessary  to  make  the  penalties  incur,  not  to  give  the  titie. 

"  Here,"  said  his  lordship,  "  the  clause  which  vests  the  property  is 
distinct" 

This  opinion,  however,  was  given  with  great  doubt,  and  only  an 
injunction  was  granted  without  costs,  and  without  an  order  for  an 
account. 

The  case  of  Blackwell  v.  Harper  has,  at  the  bar,  been  denied 
to  be  law.  However  this  may  be,  it  is  certainly  essentially  variant 
from  that  before  the  court 

The  opinion  of  Lord  Hardwicke  was  not  that  where  any  circum- 
stance was  required  by  a  statute  in  order  to  vest  a  titie,  other  equiva« 
lent  acts  might  be  received  as  a  substitute,  but  that  the  particular 
statute  on  which  the  case  depended,  did  not  require  the  omitted  cbv 
cumstance,  since  the  property  was  vested  by  a  distinct  clause. 

By  a  reference  to  the  words  themselves,  it  vnll  be  perceived  that 
the  expression  of  the  act  of  parliament  is  such  as  might  perhaps 
warrant  this  opinion.  The  property  is  completely  vested  before  the 
direction  concerning  the  date  of  the  publication  is  given,  and  Lord 
Hardwicke  supposes  it  to  be  a  question  on  which  judges  would  differ 
whether  the  subsequent  words  were  merely  directory  or  descriptive. 
A  perfect  property  in  the  specific  thing  was  supposed  by  that  judge 
to  have  been  given  by  other  words,  and  on  that  idea  his  decree  is 

declared  to  have  been  formed. 
[  *  99  ]  *  But  in  the  case  under  consideration  no  property  in  the 
specific  thing  is  supposed  to  have  been  given  by  other  words. 
No  tifle  to  it  is  created  by  any  other  part  of  the  act  The  purchase 
of  the  land  warrant  gave  a  power  to  appropriate,  but  was  no  appro- 
priation, and  the  mode  pointed  out  by  the  legislature  would  seem  to 
the  court  to  be  that  which  can  alone  give  titie  to  the  particular  lands. 

But  if  this  opinion  should  even  be  too  strict,  if  an  act  entirely 
equivalent  to  an  entry  could  be  received  as  a  substitute  for  one,  a 
survey  does  not  appear  to  be  such  an  act,  nor  does  it  seem  to  have 
been  so  considered  by  the  legislature. 

From  the  circumstances  under  which  the  act  for  establishing  the 
land-office  was  passed,  as  well  as  from  the  expressions  of  that  act,  it 
is  apparent  that  the  entry  was  intended  to  give  complete  notice  to 
other  purchasers  that  the  land  located  was  already  appropriated.  The 
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mode  of  giving  this  notice  it  was  certainly  proper  to  prescribe.  By 
doing  so,  the  numerous  doubts  and  questions  concerning  the  suffi- 
ciency of  notice  which  would  inevitably  arise  from  leaving  that  im- 
portant fact  to  the  discretion  of  individuals,  in  the  first  instance,  and 
then  to  the  discretion  of  courts,  to  be  exercised  many  yecurs  after  all 
the  lands  should  be  located,  would  be  in  a  considerable  degree 
obviated. 

It  was  doubtless  an  important  object  to  obviate  them. 

The  regulations  therefore,  respecting  entries,  are  all  calculated  to 
make  them  as  notorious  as  possible.     Not  so  of  surveys. 

The  entries  and  surveys  are  to  be  kept  in  separate  books.  Why 
so  if  a  survey  amounted  to  an  entry  ? 

The  entry  must  be  dated  when  made  by  the  locator ;  but  the  time 
of  recording  a  survey  may  appear  or  not  at  the  discretion  of  the  sur- 
veyor, and  a  subsequent  survey  may  be  recorded  before  one  of  pricnr 
date. 

There  are  to  be  no  blanks  in  the  book  of  entries,  and  this 
regulation  is  well  calculated  for  the  prevention  of  *  frauds  in  [  *  100  ] 
the  origin  of  titles.    It  does  not  apply  to  the  book  of  surveys. 

The  book  of  entries  is  open  to  the  inspection  of  every  person. 
The  book  of  surveys  cannot  be  looked  into  but  at  the  discretion  of 
the  surveyor. 

If  a  prior  entry  be  alleged,  the  person  affected  thereby  has  a  right 
to  demand  a  copy  thereof;  but  no  copy  of  a  survey  can  be  given  to 
any  other  than  the  proprietor  until  twelve  months  after  it  shaU  have 
been  made. 

From  the  whole  act,  a  legislative  intention  to  make  an  entry,  and 
an  entry  only,  the  foundation  of  titie  to  any  particular  tract  of  land, 
is  strongly  to  be  inferred ;  and  if  even  an  equivalent  act  could  be 
received,  a  survey  does  not  appear  to  be  such  an  act.  Li  this  par- 
ticular case  it  is  true  that  complete  notice  was  obtained  by  it,  but 
tides  must  rest  on  general  principles,  and  in  the  general  a  survey 
would  not,  without  something  more  than  the  law  requires,  be  notice. 
The  law,  therefore,  cannot  contemplate  a  survey  as  of  equal  opera- 
tion with  an  entry. 

A  question  has  been  made  at  the  bar,  whether  a  caveat  is  in  the 
nature  of  an  equitable  action,  and  on  the  supposition  that  it  is  of 
that  nature,  the  counsel  for  the  defendant  in  error  has  insisted  that 
Wilson,  having  express  notice  of  Mason's  survey,  was  unable  to 
acquire  titie  to  the  land  appropriated  by  that  survey. 

This  would  be  true  if  the  survey  gave  to  Mason  any  titie  either  in 
law  or  equity.  But  if  a  survey  without  an  entry  was  no  appropriation, 
if  it  gave  no  titie,  then  notice  of  the  survey  could  not  create  a  titie. 


35e  SUPREME  COURT  OF  THE  UNITED  STATES. 

Wikon  V.  Mason.    Mason  v,  Wilson.    1  C. 

The  doctrine  of  notice  is  well  established.  He  who  acquires  a 
legal  title,  having  notice  of  the  prior  equity  of  another,  becomes  a 
trustee  for  that  other  to  the  extent  of  his  equity.  But  if  he  has  no 
equity,  then  there  is  nothing  for  which  the  purch^er  of  the  legal 
estate  can  be  a  trustee. 

A  pohit  in  the  case  still  remains  which  appears  more  doubtful,  and 

concerning  which  very  considerable  difficulties  have  been  felt. 

[  *  101  ]       *  Although  Mason's  survey  may  give  him  no  title,  it  is 

questioned  whether  Wilson  can  maintain  a  caveat  against  it. 

The  caveat  is  a  remedy  given  to  prevent  a  patent  from  issuing  in 
certain  cases  where  the  directions  of  the  law  have  been  violated  to 
the  injury  of  the  commonwealth,  or  where  some  other  person  hath  a 
better  right  The  case  before  the  court  is  that  of  a  better  right 
The  terms  in  which  this  remedy  is  accorded  to  the  person  who  would 
avedl  himself  of  it  for  the  purpose  of  asserting  his  own  title  are,  ^  or 
if  any  person  shall  obtain  a  survey  of  lands  to  which  another  hath  by 
law  a  better  right,  the  person  having  such  better  right  may  in  like 
manner  enter  a  caveat^^  &a 

Considerable  doubts  were  entertained  whether  the  word  '^  hath,"  in 
the  description  of  the  character  by  whom  a  caveat  might  be  main- 
tained, did  not  absolutely  require  that  the  better  right  should  exist  at 
the  time  the  survey  should  be  obtained.  This  construction,  to  which 
some  of  the  court  were  at  first  greatly  inclined,  would  have  involved 
considerable  inconvenience,  and  would  have  defeated  what  is  deemed 
the  essential  object  for  which  the  remedy  was  given. 

It  has  been  already  stated  to  be  the  opinion  of  the  court,  that  a 
survey  not  founded  on  an  entry  is  a  void  act,  and  constitutes  no  title 
whatever.  Consequently,  the  land  so  surveyed  remains  vacant  and 
liable  to  be  appropriated  by  any  person  holding  a  land  warrant  It 
is  difficult  to  conceive  that  a  remedy  designed  to  enable  an  individual 
who  has  made  his  entry  in  conformity  with  the  law,  to  prevent  an- 
other from  obtaining  a  grant  for  the  land  he  has  entered,  should  be 
withheld  from  any  person  whose  entry  entitles  him  to  the  land  he 
has  located.  It  is  not  less  difficult  to  impute  to  the  legislature  an 
intention  to  protect  a  survey  to  which  the  law  denies  all  power  of 
appropriating  the  land  it  comprehends,  or  an  intention  of  carrying 
such  survey  into  grant,  while  another  has  legally  appropriated  to  him- 
self the  land  thus  to  be  granted*  It  would  be  difficult  to  state  a  case 
to  which  the  principle,  that  a  remedy  should  be  so  extended  as  to 
meet  the  mischief,  would  apply  more  forcibly  than  to  this. 
[  •  102  ]  If,  however,  the  •terms  of  the  law  had  been  explicit,  those 
terms  must  have  controlled  the  subject  But  the  expression 
of  the  act  is  not,  if  any  person  shall  obtain  a  survey  to  which  another 
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at  the  time  such  eturvey  may  be  obtained  shall  have  by  law  a  better 
right,  the  person  having  such  better  right  may  enter  a  caveat^  &c. 
The  words  of  the  law  are  not  thus  express.  They  are,  if  any  person 
shall  obtain  a  survey  of  land  to  which  another  hath  by  law  a  better 
right.  The  word  hath,  in  its  most  strict  and  rigid  sense,  would  refer 
neither  to  the  time  of  making  the  survey,  nor  of  entering  the  caveat, 
but  to  the  present  moment  when  the  word  is  used,  and  would  require 
that  the  better  right  should  exist  at  the  time  of  the  passage  of  the 
act.  This  construction  would  be  universally  rejected  as  absurd,  and 
all  would  expect  the  court  to  understand  the  words  more  liberally, 
and  to  expound  them  so  as  to  give  some  effect  to  the  legislative  will. 
Some  latitude  of  construction,  then,  must  be  used ;  some  words  addi- 
tional to  those  used  by  the  legislature  must  be  understood,  and  this 
being  apparent,  the  court  perceive  no  sufficient  motive  for  extending 
the  remedy  to  rights  existing  when  the  survey  shall  be  made,  and 
denying  it  to  those  which  are  equally  vcdid,  and  which  exist  when 
the  caveat  may  be  entered. 

The  caveat  entered  by  Wilson  is,  therefore,  maintainable  under  the 
land  law  of  Virginia,  since  his  title  had  accrued  when  it  was  entered. 

The  court  is  of  opinion  that  the  district  court  of  Kentucky  has  erred 
in  deciding  that  the  defendant  in  error  hath  the  better  right,  and  that 
their  judgment  ought  to  be  reversed  and  annulled.  In  pursuance  of 
this  opinion  I  am  directed  to  deliver  the  following  judgment. 

Judgment  op  the  Court.  "  Whereupon,  it  is  considered  by  the 
court  that  the  plaintiff,  Wilson,  hath  by  law  the  better  right  to  the 
land  in  controversy,  and  that  the  judgment  of  the  court  of  the  United 
States  for  the  district  of  Kentucky  be  reversed  and  annulled ;  and 
that  the  register  of  the  land-office  in  Kentucky  do  issue  a  grant  to 
the  said  Wilson  upon  his  survey  of  30,000  acres  of  land  registered  in 
the  said  office,  according  to  the  metes  and  bounds  thereof, 
and  *  that  the  said  plaintiff  do  also  recover  his  costs  expend-  [  *  103  ] 
ed  in  this  court,  and  in  the  said  district  court,  all  which  is 
ordered  to  be  certified  to  the  said  district  court,  and  the  said  register 
of  the  land-office,  accordingly." 

In  the  case  of  Mason  v.  Wilson,  the  judgment  of  the  court  was, 
'^  that  the  defendant,  Wilson,  hath  by  law  the  better  right  to  the  land 
in  controversy,  and  that  the  judgment  of  the  court  of  the  United 
States  for  the  district  of  Kentucky  be  reversed  and  annulled ;  and 
that  the  said  caveat  be  dismissed,  and  that  the  defendant,  Wilson^ 
recover  his  costs,"  &c 

4  C.  384;  5  p.  190;  10  P.  177. 
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If  a  decree  of  condemnation  bj  the  circuit  ooort  was  rightfal  when  pronoanoed,  bat  by  rea- 
son of  a  subsequent  treaty  the  claimant  has  since  become  entitled  to  restitution,  this  court 
on  appeal  must  order  it. 

Condemnation,  subject  to  an  appeal,  is  not  final,  and  so  not  definitive,  within  the  meaning  of 
our  treaty  with  France  of  the  21st  of  December,  1801. 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Connecticut,  in  a  case  of  prize.  The  sentence 
of  condemnation  was  pronounced  in  that  court  on  the  23d  of  Sep- 
tember, 1800.  After  the  removal  of  the  record  to  this  court,  namely, 
on  the  21st  of  December,  1801,  the  convention  with  Prance  was  rati- 
fied, the  4th  article  of  which  has  these  words :  — 
[  •  107  ]  •  "  Property  captured,  and  not  yet  definitively  condemned, 
or  which  may  be  captured  before  the  exchange  of  ratifica- 
tions, (contraband  goods  destined  to  an  enemy's  port  excepted,)  shall 
be  mutually  restored."  "  This  article  shall  take  efiect  from  the  date 
of  the  signature  of  the  present  convention.  And  if,  from  the  date 
of  the  said  signature,  any  property  shall  be  condemned  contrary  to 
the  intent  of  the  said  convention,  before  the  knowledge  of  this  stipu- 
lation shall  be  obtained,  the  property  so  condemned  shall  without 
delay  be  restored  or  paid  for." 

On  the  30th  of  September,  1800,  this  convention  was  signed  by 
the  respective  plenipotentiaries  of  the  two  nations,  at  Paris.  On  the 
18th  of  February,  1801,  it  was  ratified  by  the  President  of  the  United 
States,  with  the  advice  and  consent  of  the  senate,  excepting  the  2d 
article,  and  with  a  limitation  of  the  duration  of  the  convention  to 
the  term  of  eight  years.  On  the  31st  of  July,  1801,  the  ratifications 
were  exchanged  at  Paris,  with  a  proviso  that  the  expunging  of  the 
2d  article  should  be  considered  as  a  renunciation  of  the  respective 

pretensions  which  were  the  object  of  that  article. 
[  *  108  ]       •  This  proviso  being  considered  by  the  president  as  requir- 
ing a  renewal  of  the  assent  of  the  senate,  he  sent  it  to  them 
for  their  advice.     They  returned  it  with  a  resolve  that  they  con- 
sidered the  convention  as  fully  ratified. 

Whereupon,  on  the  21st  of  December,  1801,  it  was  promulged  by 
a  proclamation  of  the  president. 

The  controversy  turned  principally  upon  two  points  : 

1st  Whether  the  capture  could  be  considered  as  made  on  the  high 
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seas,  according  to  the  import  of  that  term,  as  used  in  the  act  of  con- 
gress of  July  9th,  1798,  vol.  4,  p.  163,  (1  Stats,  at  Large,  378.) 

2d.  Whether,  by  the  sentence  of  condemnation  by  the  circuit  court, 
on  the  23d  of  September,  1800,  the  schooner  Peggy  could  be  con- 
sidered as  definitively  condemned,  within  the  meaning  of  the  4th 
article  of  the  convention  with  France,  signed  at  Paris  on  the  30th 
of  September,  1800. 

The  writ  of  error  was  dated  on  the  2d  of  October,  1800. 

Oriswold  and  Bayard,  for  the  captors.  / 

Mason,  for  the  claimant. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

In  this  case  the  court  is  of  opinion  that  the  schooner  Peggy  is 
within  the  provisions  of  the  treaty  entered  into  with  France,  and 
ought  to  be  restored.  This  vessel  is  not  considered  as  being  defini- 
tively condemned.  The  argument  at  the  bar  which  contends  that 
because  the  sentence  of  the  circuit  court  is  denominated  a  final  sen- 
tence, therefore  its  condemnation  is  definitive  in  the  sense  in  which 
that  term  is  used  in  the  treaty,  is  not  deemed  a  correct  argument. 
A  decree  or  sentence  may  be  interlocutory  or  final  in  the 
court  which  pronounces  it,  and  receives  its  *  appellation  from  [  *  109  ] 
its  determining  the  power  of  that  particular  court  over  the 
subject  to  which  it  applies,  or  being  only  an  intermediate  order  sub- 
ject to  the  future  control  of  the  same  court.  The  last  decree  of  an 
inferior  court  is  final  in  relation  to  the  power  of  that  court,  but  not 
in  relation  to  the  property  itii^elf,  unless  it  be  acquiesced  under.  The 
terms  used  in  the  treaty  seem  to  apply  to  the  actual  condition  of  the 
property,  and  to  direct  a  restoration  of  that  which  is  still  in  contro- 
versy between  the  parties.  On  any  other  construction,  the  word, 
definitive  would  be  rendered  useless  and  inoperative.  Vessels  are 
seldom  if  ever  condemned  but  by  a  final  sentence.  An  interlocutory 
order  for  a  sale  is  not  a  condemnation.  A  stipulation,  then,  for  the 
restoration  of  vessels  not  yet  condemned  would,  on  this  construc- 
tion, comprehend  as  many  cases  as  a  stipulation  for  the  restoration 
of  such  as  are  not  yet  definitively  condemned.  Every  condemnation 
is  final  as  to  the  court  which  pronounces  it,  and  no  other  difference  is 
perceived  between  a  condemnation  and  a  final  condemnation,  than 
that  the  one  terminates  definitively  the  controversy  between  the  par- 
ties, and  the  other  leaves  that  controversy.still  depending.  In  this 
case  the  sentence  of  condemnation  was  appealed  from;  it  might 
have  been  reversed,  and  therefore  was  not  such  a  sentence  as  in  the 
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oontemplation  of  the  contracting  parties,  on  a  fair  and  honest  con* 
straction  of  the  contract,  was  designated  as  a  definitive  condemna« 
tion. 

It  has  been  urged  that  the  conrt  can  take  no  notice  of  the  stipula- 
tion for  the  restoration  of  property  not  yet  definitively  condemned ; 
that  the  judges  can  only  inquire  whether  the  sentence  was  erroneous 
when  delivered,  and  that  if  the  judgment  was  correct,  it  cannot  be 
made  otherwise  by  any  thing  subsequent  to  its  rendition. 

The  constitution  of  the  United  States  declares  a  treaty  to  be  the 
supreme  law  of  the  land.  Of  consequence,  its  obligation  on  the 
courts  of  the  United  States  must  be  admitted.  It  is  certainly  true 
that  the  execution  of  a  contract  between  nations  ib  to  be  demanded 
firom,  and,  in  the  general,  superintended  by  the  executive  of  each 
nation ;  and,  therefore,  whatever  the  decision  of  this  court  may  be 
relative  to  the  rights  of  parties  litigating  before  it,  the  claim 
[  *  110  ]  upon  the  nation,  if  unsatisfied,  may  still  be  asserted.  *  But 
yet  where  a  treaty  is  the  law  of  the  land,  and  as  such  affects 
the  rights  of  parties  litigating  in  court,  that  treaty  as  much  binds 
tiiose  rights,  and  is  as  much  to  be  regarded  by  the  court,  as  an  act 
of  congress ;  and  although  restoration  may  be  an  executive,  when 
viewed  as  a  substantive  act,  independent  of,  and  unconnected  with, 
other  circumstances,  yet  to  condemn  a  vessel,  the  restoration  of  which 
is  directed  by  a  law  of  the  land,  would  be  a  direct  infraction  of  that 
law,  and,  of  consequence,  improper. 

It  is  in  the  general  truth  that  the  province  of  an  appellate  court  is 
only  to  inquire  whether  a  judgment,  when  rendered,  was  erroneous 
or  not.  But  if  subsequent  to  the  judgment  and  before  the  decision 
of  the  appellate  court  a  law  intervenes  and  positively  changes  the 
rule  which  governs,  the  law  must  be  obeyed,  or  its  obligation  denied. 
If  the  law  be  constitutional,  and  of  that  no  doubt  in  the  present  case 
has  been  expressed,  I  know  of  no  court  which  can  contest  its  obliga- 
tion. It  is  true  that  in  mere  private  cases  between  individuals,  a 
court  will  and  ought  to  struggle  heurd  against  a  construction  which 
will,  by  a  retrospective  operation,  affect  the  rights  of  parties,  but  in 
great  national  concerns  where  individual  rights,  acquired  by  war, 
are  sacrificed  for  national  purposes,  the  contract  making  the  sacrifice 
ought  always  to  receive  a  construction  conforming  to  its  manifest 
import;  and  if  the  nation  has  given  up  the  vested  rights  of  its 
citizens,  it  is  not  for  the  court  but  for  the  government  to  consider 
whether  it  be  a  case  proper  for  compensation.  In  such  a  case  the 
court  must  decide  according  to  existing  laws,  and  if  it  be  necessary 
to  set  aside  a  judgment  rightful,  when  rendered,  but  which  cannot 
be  affirmed  but  in  violation  of  law,  the  judgment  must  be  set  aside. 

5  F.  190 ;  14  F.  S53 ;  8  H.  534. 
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1  c.  no. 

After  a  jadgment  for  want  of  a  plea,  it  has  been  the  practice  in  Virginia  to  allow  aaj  special 
plea  to  the  merits  to  be  filed  at  the  next  term,  but  at  anj  subsequent  tenn  it  was  a  matter 
of  mere  discretion  whether  to  grant  the  Icare. 

The  plaintiff  in  error  having  suffered  a  jadgment  for  want  of  a  plea, 
to  be  entered  against  him  in  the  circuit  court  of  the  United  States 
for  the  District  of  Columbia,  applied  at  the  third  term  thereafter  for 
leave  to  plead  specially  to  the  action,  which  was  for  a  malicious  pro- 
secution, and  on  his  motion  being  overruled,  he  took  a  bill  of  excep- 
tions, and  after  a  final  judgment  brought  this  writ  of  error. 

*  The  Court,     It  is  true  that  the  courts  in  Virginia  have  [  •  117  J 
been  very  liberal  in  admitting  any  plea  at  the  next  term 
after  an  office  judgment,  which  was  necessary  to  bring  forward  the 
substantial  merits  of  the  case,  whether  it  was  strictly  an  issuable  plea 
or  not.    But  at  a  subsequent  term  it  is  a  matter  of  mere  discretion 
with  the  court,  whether  they  will  admit  any  special  plea  at  alL 

In  the  present  case,  the  facts  stated  in  the  plea  offered  might  have 
been  given  in  evidence  on  the  general  issue;  the  court  exercised 
their  discretion  soundly  in  rejecting  the  plea. 


9  W.  576. 


Judgment  affirmed. 


Turner  v.  Fenball. 

1  C.  116. 

It  is  not  error  to  reject  legal  eridence  of  an  irreleyant  fact. 

Money  in  the  possession  of  the  defendant  msLj  be  taken  in  execution. 

But  the  defendant  is  not  the  legal  owner  of  the  specific  money  made  by  the  levy  of  aa  exe> 
cution  in  his  favor,  which  still  remains  in  the  hands  of  the  sheriff,  and  such  money  can- 
not be  levied  on. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.  The  nature  of  the  proceeding  and  the  error  relied  on 
appear  in  the  opinion  of  the  court 

The  case  was  argued  by  Simms^  for  the  plaintiff,  and  C.  Lee  and 
Swan^  for  the  defendant 

*  The  Chief  Justice  delivered  the  opinion  of  the  court   [  •  129  ] 

VOL.  I.  31 
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This  wks  a  motion  made  by  the  defendant  in  error  against  the 
now  plaintiff,  in  the  circuit  court  at  Alexandria,  under  an  act  of  the 
Virginia  assembly,  which  declares  that  <^  if  any  sheriff,  undersheriff 
or  other  officer,  shall  make  return  on  any  writ  oi  fieri  facias  ot  vendi* 
tioni  ezponaSj  that  he  hath  levied  the  debt,  damages,  or  costs,  as  in 
such  writ  is  required,. or  any  part  thereof,  and  shall  not  immediately 
pay  the  same  to  the  party  to  whom  the  same  is  payable,  or  his  attor- 
ney," '<  it  shall  and  may  be  lawful  for  the  creditor  at  whose  suit  such 
writ  o{ fieri  facias  or  venditioni  exponas  "  ^'  shall  issue,  upon  a  motion 
made  at  the  next  succeeding  general  court,  or  other  court  from 
whence  such  writ  shall  issue,  to  demand  judgment  against  such 
sheriff,  officer,  or  undersheriff,  or  securities  of  such  undersheriff,  for 
the  money  or  tobacco  mentioned  in  such  writ,  or  so  much  as  shall  be 
returned  levied  on  such  writs,"  '^  with  interest  thereon  at  the  rate  of 
15  per  cent  per  annum  from  the  return  day  of  the  execution  until  the 
judgment  shall  be  discharged ;  and  such  court  is  hereby  authorized 
and  required  to  give  judgment  accordingly,  and  to  award  execution 
thereon;  provided  such  sheriff  or  officer  have  ten  days  previous 
notice  of  such  motion."  That  Turner  had  been  sergeant  of  the 
town  of  Alexandria,  and  had  returned  on  a  writ  of  fieri  faciaSj  issued 
on  a  judgment  rendered  by  the  court  of  hustings  for  that 
[  *130]  corporation,  *in  favor  of  Philip  Richard  Fendall,  that  he 
had  made  the  debt,  and  had  levied  thereon  a  writ  of  fieri 
facias^  issued  on  a  judgment  obtained  by  William  Deneale  against 
Robert  Young  and  Philip  R.  Fendall,  merchants,  trading  under  the 
firm  of  Robert  Young  &  Co. 

Before  the  next  succeeding  term  of  the  court  of  hustings  would 
have  arrived,  that  court  was  abolished,  and  all  its  powers  and  duties 
transferred  to  the  circuit  court  of  the  District  of  Columbia,  for  the 
county  of  Alexandria. 

To  the  first  term  of  the  circuit  court  notice  was  given  that  a 
judgment  would  be  moved  for,  and  the  notice  was  signed  ^  Philip 
Richard  Fendall,  for  the  trustees  of  the  said  Philip  Richeurd  FendalL" 

The  defendant  did  not  appear  to  the  notice,  and  it  was  continued 
to  the  succeeding  term,  when  the  parties  appeared,  and  the  defendant, 
to  prove  that  P.  R.  Fendall  had  taken  the  oath  of  an  insolvent  debtor, 
and  was  thereupon  discharged,  offered  in  evidence  a  warrant  signed 
William  Herbert  and  R.  West,  discharging  the  said  Philip  R.  Fen- 
dall out  of  custody,  as  an  insolvent  debtor,  and  further  offered  to 
prove  the  handwriting  of  the  said  Herbert  and  West,  and  also  to 
prove,  by  oral  testimony,  that  the  said  Philip  Richard  Fendall  did 
take  the  oath  of  an  insolvent  debtor  before  the  said  William  Herbert 
and  Roger  West,  and  that  they  were,  on  the  gist  of  March,  1800, 
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the  time  of  administering  the  said  oath  and  granting  the  said  certifi- 
cate, magistrates  for  the  county  of  Fairfax.  This  testimony  was  re- 
jected by  the  court  as  not  being  legal  evidence  to  establish  the  fact, 
and  to  this  opinion  an  exception  was  taken. 

The  defendant  also  offered  to  show  that  the  trustees  of  Philip  B. 
FendaU  were  not  entitled  to  the  money  levied  by  virtue  of  the  exe- 
cution mentioned  in  the  notice,  which  testimony  was  likewise  re- 
jected by  the  court ;  and,  to  this  opinion  also,  a  bill  of  exceptions 
was  taken. 

The  defendant  then  produced  the  execution  issued  in  favor  of 
Deneale  v.  Robert  Young  and  Philip  B.  Fendall,  merchants,  trading 
under  the  firm  of  Robert  Young  &  Co.,  with  the  return 
thereon,  showing  that  it  had  *  been  levied  on  the  money  of  [  *  131  J 
Philip  R.  Fendall  then  in  his  hands,  and  alleged  that  the 
officer  had  a  right  and  was  bound  to  levy  the  said  execution  on  the 
said  money,  but  the  court  was  of  opinion  that  he  had  not  a  right  so 
to  do,  and  to  this  opinion  also  an  exception  was  taken.  The  court 
then  proceeded  to  render  judgment,  on  the  notice,  for  the  plaintiff;  to 
which  judgment  a  writ  of  error  has  been  sued  out  of  this  court ;  and 
the  errors  assigned  and  relied  on,  are : 

1st  That  the  court  for  the  county  of  Alexandria  was  not  em- 
powered to  render  judgment  in  this  case  at  any  term  subsequent  to 
that  next  succeeding  the  return  of  the  execution. 

2dly.  That  the  testimony  offered  to  the  court  to  phrove  the  insol- 
vency of  Philip  B.  Fendall,  and  rejected,  was  legal  testimony  to  prove 
tiie  fact  for  which  it  was  adduced,  and  ought,  therefore,  to  have  been 
admitted. 

3dly.  That  the  defendant  in  the  court  below  ought  to  have  been 
permitted  to  prove  the  trustees  of  Philip  R.  Fendall  not  entitled  to 
receive  the  money  to  recover  which  the  notice  was  given ;  and 

4thly.  That  the  officer  had  a  right  to  levy  the  execution  of  Deneale 
on  the  money  of  Philip  R.  Fendall,  in  his  hands. 

To  support  the  first  error  assigned,  the  words  of  the  act  of  assem- 
bly giving  the  motion  have  been  relied  on  as  only  empowering  the 
court  to  render  judgment  in  this  summary  mode,  at  the  term  next 
succeeding  that  to  which  the  execution  has  been  returned. 

That  is,  that  although  the  plaintiff  has  brought  his  case  rightly 
into  court,  yet  if,  from  any  cause  whatever,  the  court  shall  be  unable 
to  render  judgment  at  the  first  term,  the  suit  must  be  dismissed,  and 
the  plaintiff  must  lose  his  remedy.  The  words  must  be  very  plain, 
indeed,  which  will  force  a  court  to  put  upon  them  so  irrational  a 
construction  as  this.  On  recurrence  to  the  act  relied  on,  it  does  not 
appear  that  a  restriction  so  unusual  and  so  unjust  in  itself,  has  been 


864  SUPREME  COURT  OF  THE  UNITED  STATES. 

Turner  v.  Fendall.    1  C. 

impoBed.  The  words  <^8uch  court,"  on  fair  oongtmction, 
[  *  132  ]  refer  to  the  court  in  which  *  the  motion  hcis  been  made,  and 
not  to  the  term  to  which  notice  was  given.  The  difficulty, 
therefore,  which  would  have  presented  itself,  if  the  notice  had  been 
given  to  a  term  subsequent  to  that  next  succeeding  the  return  of  the 
execution,  has  no  existence  in  this  case. 

In  considering  the  second  error  assigned,  the  court  was  satisfied 
that  the  proceedings  before  magistrates,  in  cases  of  insolvent  debtors, 
are  entirely  matters  in  pais^  and  are,  therefore,  to  be  proved  by  parol 
and  other  testimony.  The  evidence  offered  was  certainly  legal  evi- 
dence to  establish  the  &ct  for  which  it  was  adduced.  The  court, 
however,  is  not  satisfied  of  its  sufficiency ;  but  without  determining 
that  question,  and  without  determining  whether,  in  a  case  where 
there  is  no  jury,  a  judgment  ought,  for  the  rejection  of  testimony 
which  was  admissible  in  law,  to  be  reversed  in  any  state  of  things, 
or  tiie  cause  should  be  considered  as  if  the  testimony  had  been 
received,  it  is  the  opinion  of  all  the  judges,  that  the  party  is  bound  to 
show  the  relevancy  of  the  fact  intended  to  be  established,  to  the  case 
before  the  court 

In  the  present  cause  the  fact  to  be  established  was  the  insolvency 
of  Fendall,  which  insolvency  is  not  shown  to  have  been  material  in 
the  case,  since  nothing  appears  in  the  record  to  induce  an  opinion 
that  the  proceeding  could  have  been  in  any  other  name  than  his. 

Although,  then,  the  testimony  rejected  was  proper  and  legal 
evidence  towards  establishing  the  fact,  yet  the  court  committed  no 
error  in  rejecting  that  testimony,  for  which  their  judgment  ought  to 
be  reversed,  because  the  fact  does  not  appear  to  have  been  relevant 
to  the  cause  under  their  consideration. 

On  the  third  error  assigned,  the  opinion  of  the  court  is,  that  who- 
ever might  in  equity  be  entitled  to  the  money,  or  to  the  use  of  Fen- 
dall's  name,  the  notice  as  given  could  only  be  sustained  by  showing 
the  legal  right  of  Fendall  to  recover.  A  legal  right  in  the  trustees 
would  have  defeated  the  action,  for  it  is  instituted  in  the  name  of 
Philip  B.  Fendall,  although  it  may  be  for  the  benefit  of  his  trustees, 
and  neither  the  reversal  or  affirmance  of  this  judgment  would  affect 

the  right  of  the  trustees  to  proceed  in  their  own  names. 
[  *  133  ]      *  The  fourth  point  is  one  of  considerable  importance  and 
difficulty.     In  discussing  it  two  questions  have  been  made 
at  the  bar. 

1st.  Can  an  execution  be  levied  on  money  ? 

2dly.  Can  it  be  levied  on  money  in  the  hands  of  iiie  officer  ? 

The  principle  that  an  execution  cannot  be  levied  on  money  has 
been  argued  to  be  maintainable  under  the  authority  of  adjudged 
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cases,  and  under  the  letter  and  meaning  of  the  act  of  the  Virginia 
legislature  on  the  subject  of  executions. 

Yet  no  such  adjudged  case  has  been  adduced.  Lord  Mansfield, 
in  the  case  cited  from  Doug.  231,  Armisted  v.  Philpot,  said,  '<  he 
believed  there  were  old  cases  where  it  had  been  held  that  the  sheriff 
could  not  take  money  in  execution,  even  ihough  found  in  the  defend- 
ant's scrutoire,  and  that  a  quaint  reason  was  given  for  it,  namely,  that 
money  could  not  be  sold ; "  and  it  is  believed  that  there  may  be  such 
cases,  but  certainly  there  are  also  cases  in  which  the  contrary  doctrine 
has  been  held.  In  2  Show.  166,  it  is  laid  down  expressly,  that  money 
may  be  taken  on  a  levari  facias,  and  no  difference  in  this  respect  is 
perceived  between  the  two  sorts  of  execution.  In  Dalton's  Sheriff, 
145,  it  is  also  stated  in  terms,  that  money  may  be  taken  in  execution 
on  a  fieri  facias*  The  court  can  perceive  no  reason  in  the  nature  of 
the  thing  why  an  execution  should  not  be  levied  on  money.  That  given 
in  the  books,  namely,  that  it  cannot  be  sold,  seems  not  to  be  a  good 
one.  The  reason  of  a  sale  is,  that  money  only  will  satisfy  the  exe- 
cution, and  if  any  thing  else  be  taken  it  must  be  turned  into  money ; 
but  surely,  that  tiie  means  of  converting  the  thing  into  money  need 
not  be  used,  can  be  no  adequate  reason  for  refusing  to  take  the  very 
article  to  produce  which  is  the  sole  object  of  the  execution. 

The  act  of  assembly  concerning  executions  has  also  been  relied  on 
as  showing  that  only  such  articles  can  be  taken  as  may  be  sold.  But 
the  provisions  of  the  act  can  only  be  considered  as  regulating  the  sale 
of  such  articles  as  in  their  nature  require  to  be  sold,  and 
not  as  exempting  *  from  execution  such  property  as  need  [  *  134  ] 
not  be  sold.  The  object  is  not  the  sale,  but  money,  and  if 
the  money  can  be  made  without  a  sale,  it  cannot  be  unlawful  to  do 
so.  '  But  in  the  case  of  an  execution  for  tobacco,  money  may  be  sold, 
and  therefore  may  be  executed,  and  it  would  be  strange  if  by  an 
execution  ordering  a  sheriff  to  make  money,  money  could  not  be 
taken,  and  yet  might  be  taken  on  an  execution  ordering  him  to  make 
some  other  article. 

It  is  the  opinion  of  the  court  that  money  may  be  taken  in  exe- 
cution, if  in  the  possession  of  the  defendant ;  but  the  question  of 
greater  difficulty  is,  whether  it  may  be  taken  by  the  officer  before  it 
has  been  paid  to  the  person  entitled  to  receive  it. 

The  general  rule  of  law  is,  that  all  chattels,  the  property  of  the 
debtor,  may  be  taken  in  execution,  and  whenever  an  officer  has  it  in 
bis  power  to  satisfy  an  execution  in  his  hands,  it  is  his  duty  to  do  so, 
and  if  he  omits  to  perform  his  duty,  he  must  be  accountable  to  those 
who  may  be  injured  by  the  omission.  But  has  money,  not  yet  paid 
to  the  creditor,  become  his  property  ?     That  is,  although  his  title  to 
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the  sum  levied  may  be  complete,  has  he  the  actual  legal  ownership 
of  the  specific  pieces  of  coin  which  the  officer  may  have  received  ? 
On  principle  the  court  conceives  that  he  has  not  this  ownership.  The 
judgment  to  be  satisfied  is  for  a  certain  sum,  not  for  the  specific 
pieces  which  constitute  that  sum,  and  the  claim  of  the  creditor  on 
the  sheriff  seems  to  be  of  the  same  nature  with  his  claim  under  the 
judgment,  and  one  which  may  be  satisfied  in  the  same  manner.  No 
right  would  exist  to  pursue  the  specific  pieces  received  by  the  officer, 
although  they  should  even  have  an  earmark ;  and  an  action  of  debt, 
not  of  detinue,  may  be  brought  against  him  if  he  fails  to  pay  over 
the  sum  received,  or  converts  it  to  his  own  use.  It  seems  to  the  court 
that  a  right  to  specific  pieces  of  money  can  only  be  acquired  by  ob- 
taining the  legal  or  actual  possession  of  them,  and  until  this  is  done 
there  can  be  no  such  absolute  ownership  as  that  an  execution  may 
be  levied  on  them.  A  right  to  a  sum  of  money  in  the  hands  of  a  she* 
riff  can  no  more  be  seized  than  a  right  to  a  sum  of  money  in  the  hands 
of  €my  other  person,  and  however  wise  or  just  it  may  be  to  give  such  a 
remedy,  the  law  does  not  appear  yet  to  have  given  it  The 
[  *  135  ]  dictum  of  Judge  Buller,  *  in  the  case  in  1  Dumford  and 
East,  370,  proves  that  the  mere  possession  of  money,  as  a 
trustee,  does  not  give  to  the  possessor,  before  a  conversion,  such  a 
property  in  it,  as  to  render  it  liable  for  his  debts ;  but  does  not  mani* 
fest  an  opinion  that  the  person  for  whose  use  it  was  received,  but  to 
whose  possession  it  has  not  come,  is  to  be  considered  as  the  legal 
owner  of  the  specific  pieces  themselves,  so  that  they  have  become,  in 
contemplation  of  law,  his  goods  and  chattels.  Indeed  it  is  observa* 
ble  in  that  case,  that  if  the  money  had  been  due  to  the  parish  at  the 
time  the  bankruptcy  of  the  defendant,  who  was  an  overseer  of  the 
poor,  took  place,  the  parish  would  have  been  in  no  better  condition 
than  other  creditors,  and  would  have  possessed  no  exclusive  property 
in  the  money  claimed. 

Although  the  dictum  of  Judge  Buller  may  appear  to  militate  some- 
what against  this  position,  yet  the  principle  of  the  decision  is  in  its 
favor,  for  the  judgment  of  the  court  is  declared  to  be  founded  on  the 
fact  that  the  debt  was  not  a  debt  till  after  the  bankruptcy. 

The  case  cited  from  3  Croke,  166, 176,  expressly  states  the  property 
of  the  money  while  in  the  hands  of  the  sheriff,  not  to  be  in  the  cre- 
ditor ;  and  although  the  inference  of  the  court  firom  that  principle 
does  not  appear  to  have  been  warranted,  yet  the  principle  itself  is 
believed  to  be  certainly  correct. 

In  the  case  of  Armisted  v,  Philpot,  Doug.  231,  the  court  directed 
the  money  of  the  debtor  to  be  paid  to  the  creditor,  whose  execution 
was  in  the  hands  of  the  sheriff  holding  that  money  also ;  but  this 
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direction  would  have  been  unnecessary  if  the  8heri£f  had  possessed  a 
previous  right  to  make  the  appropriation. 

It  is  stated  in  Barnes's  Notes,  214,  to  have  been  adjudged  in  Tri- 
nity term,  32d  and  33d  of  George  IL,  in  the  case  of  Staple  v.  Bird, 
where  a  sheriff  had  levied  an  execution  on  money  in  his  hands,  that 
he  should,  notwithstanding  this  execution,  pay  the  money  to  the  per- 
son entitled  to  the  benefit  of  the  first  judgment.  It  is  true  that  in 
that  case  the  person  in  whose  name  the  judgment  was  rendered,  was 
not  entitled  to  the  money  received  under  it,  but  the  case  is 
not  stated  to  have  been  decided  on  that  principle ;  and  *  the  [  *  136  ] 
very  firequency  of  such  a  state  of  things  furnishes  an  argu- 
ment of  no  inconsiderable  weight  against  the  right  to  levy  an  execu- 
tion on  money  so  circumstanced.  The  equitable  right  of  persons, 
whose  names  do  not  appear  in  the  execution,  ought  to  be  preserved ; 
and  considerable  injustice  might  result  from  imposing  on  the  sheriff 
the  duty  of  deciding  at  his  peril  on  such  rights. 

Considering  the  case,  then,  either  on  principle  or  authority,  it  ap- 
pears to  the  court  that  the  creditor  has  not  such  a  legal  property  in 
the  specific  pieces  of  money  levied  for  him,  and  in  the  hands  of  the 
sheriff,  as  to  authorize  that  officer  to  take  those  pieces  in  execution  as 
the  goods  and  chattels  of  such  creditor. 

But  the  money  becomes  liable  to  such  execution  the  instant  it 
shall  be  paid  into  the  hands  of  the  creditor ;  and  it  then  becomes  the 
duty  of  the  officer  to  seize  it.  It  appears  unreasonable  that  the  law 
should  direct  a  payment  under  such  circumstances.  If  the  money 
shall  be  seized  the  instant  of  its  being  received  by  the  creditor,  then 
the  payment  to  him  seems  a  vain  and  useless  ceremony  which  might 
well  be  dispensed  with ;  and  if  the  money  should,  by  being  so  paid, 
be  withdrawn  firom  the  power  of  the  officer,  then  his  own  act  would 
put  beyond  his  reach,  property  rendered  by  law  liable  to  his  exe- 
cution, and  which,  of  consequence,  the  law  made  it  his  duty  to 
seize. 

The  absurdity  involved  in  such  a  construction  led  the  court  to  a 
further  consideration  of  the  stlbject. 

The  mandate  of  a  writ  oi  fieri  facias^  as  originally  formed,  is,  that 
the  officer  have  the  money  in  court  on  the  return  day,  there  to  be 
paid  to  the  creditor.  Forms  of  writs  furnish  strong  evidence  of  what 
was  law  when  they  were  devised,  and  of  the  duty  of  the  officer  to 
whom  they  are  directed.  Originally  it  was  regularly  the  duty  of  the 
officer  to  have  the  money  in  court,  and  it  has  been  held,  that  not 
even  payment  to  the  creditor  himself  could  excuse  the  non-perform- 
ance of  this  duty.  The  rigor  of  this  rule  has  been  considerably 
relaxed,  but  the  form  of  the  writ,  as  directed  by  a  late  act  of  the 
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legislature  of  Vii^nia,  yet  is,  that  the  money  shall  be  in  court  on 
the  return  day,  and  there  appears  no  excuse  for  omitting 
[  *  137  ]  this  duty,  unless  *  it  shaU  have  been  paid  to  the  creditor. 
The  sheriff  may  certainly  make  such  payment  out  of  court, 
if  no  circumstance  occurs  which  legally  obstructs  or  opposes  it,  such 
as  an  injunction  from  the  court  of  chancery,  in  which  case,  by  the 
law  of  Virginia,  the  money  must  be  returned;  or  an  execution 
against  the  goods  and  chattels  of  the  person  to  whom  the  money  in 
his  hands  shall  be  payable.  In  the  latter  case  it  seems  to  the  court 
still  to  be  the  duty  of  the  sheriff  to  obey  the  order  of  the  writ,  and  to 
bring  the  money  into  court,  there  to  be  disposed  of  as  the  court  may 
direct  This  was  done  in  the  case  of  Armistead  v.  Philpot,  and  in  that 
case  the  court  directed  the  money  to  be  paid  in  satisfaction  of  the 
second  execution.  This  ought  to  be  done  whenever  the  legal  and 
equitable  right  to  the  money  is  in  the  person  whose  goods  and 
chattels  are  liable  to  such  execution. 

In  the  case  of  Turner  and  Fendall,  the  sheriff  not  having  brought 
the  money  into  court,  but  having  levied  an  execution  on  it  while  in 
his  hands,  has  not  sufficiently  justified  the  non*payment  of  it  to  the 
creditor ;  and  therefore  the  court  committed  no  error  in  rendering 
judgment  against  him  on  the  motion  of  that  creditor.  If  the  pay- 
ment of  the  damages  should  be  against  equity,  that  was  not  a  sub- 
ject for  the  consideration  of  the  court  of  law  which  rendered  the 

judgment 
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William  Marburt  v.  James  Madison,  Secretary  of  State  of  the 

United  States. 

I  C.  137. 

An  act  of  Congress  repugnant  to  the  constitation  is  not  law. 

When  the  constitation  and  an  act  of  congress  are  in  conflict,  the  constitation  most  gorem 
the  case  to  which  hoth  apply. 

Congress  cannot  confer  on  this  coart  any^  original  jurisdiction. 

To  issue  a  writ  of  mandamns,  requiring  a  secretary  of  state  to  deliver  a  paper,  would  bo 
an  exercise  of  original  jurisdiction  not  conferable  by  congress,  and  not  conferred  by 
the  constitation  on  this  court 

The  13th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  81,)  is  inoperatire,  so  far  as  it  at- 
tempts to  grant  to  this  court  power  to  issue  writs  of  mandamus,  in  dosses  of  cases  of 
original  jurisdiction,  not  conferred  by  the  constitution  on  this  court. 
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At  the  last  term,  namely,  December  term,  1801,  William  Marbury,  /  ■ 
Dennis  Ramsay,  Robert  Townsend  Hooe,  and  William  Harper,  by 
their  counsel,  Charles  Lee,  Esq,,  late  attorney-general  of 
the  United  States,  *  severally  moved  the  court  for  a  rule  [  *  138  ] 
to  James  Madison,  Secretary  of  State  of  the  United  States, 
to  show  cause  why  a  mandamus  should  not  issue  commanding 
him  to  cause  to  be  delivered  to  them  respectively  their  several 
commissions  as  justices  of  the  peace  in  the  District  of  Colum- 
bia. This  motion  was  supported  by  affidavits  of  the  following 
facts ;  that  notice  of  this  motion  bad  been  given  to  Mr.  Madison ; 
that  Mr.  Adams,  the  late  President  of  the  United  States,  nom* 
inated  the  applicants  to  the  senate  for  their  advice  and  consent 
to  be  appointed  justices  of  the  peace  of  the  District  of  Columbia ; 
that  the  senate  advised  and  consented  to  the  appointments;  that 
commissions  in  due  form  were  signed  by  the  said  president  ap- 
pointing them  justices,  &c.,  and  that  the  seal  of  the  United  States 
was  in  due  form  affixed  to  the  said  commissions  by  the  secretary  of 
state;  that  the  applicants  have  requested  Mr.  Madison  to  deliver 
them  their  said  commissions,  who  has  not  complied  with  that 
request;  and  that  their  said  commissions  are  withheld  from  them; 
that  the  applicants  have  made  application  to  Mr.  Madison,  as  secre- 
tary of  state  of  the  United  States,  at  his  office,  for  information 
whether  the  commissions  were  signed  and  sealed  as  aforesaid ;  that 
explicit  and  satisfactory  information  has  not  been  given  in  answer  to 
that  inquiry,  either  by  the  secretary  of  state  or  any  officer  in  the 
department  of  state ;  that  application  has  been  made  to  the  secretary 
of  the  senate  for  a  certificate  of  the  nomination  of  the  applicants, 
and  of  the  advice  and  consent  of  the  senate,  who  has  declined  giving 
such  a  certificate ;  whereupon  a  rule  was  laid  to  show  cause  on  the  ^ 
fourth  day  of  this  term.     This  rule  having  been  duly  served, 

*Mr.  Lee  read  the  affidavit  of  Dennis  Ramsay,  and  the  [  *139  ] 
printed  journals  of  the  senate  of  31st  January,  1803,  re- 
specting the  refusal  of  the  senate  to  suffer  their  secretary  to  give 
the  information  requested.  He  then  called  Jacob  Wagner  and  Daniel 
Brent,  who  had  been  summoned  to  attend  the  court,  and  who  had,  as 
it  is  understood,  declined  giving  a  voluntary  affidavit.  They  objected 
to  being  sworn,  alleging  that  they  were  clerks  in  the  department  of 
state,  and  not  bound  to  disclose  any  facts  relating  to  the  business  or 
transactions  in  the  office. 

•  The  court  ordered  the  witnesses  to  be  sworn,  and  their  [  *  142  ] 
answers  taken  in  writing,  but  informed  them  that  when  the 
questions  were  asked  they  might  state  their  objections  to  answering 
each  particular  question,  if  they  had  any. 
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[  *  143  ]  *  Mr.  Lincoln,  attorney-general,  having  been  summoned, 
and  now  called,  objected  to  answering.  He  requested  that 
the  questions  might  be  put  in  writing,  and  that  he  might  afterwards 
have  time  to  determine  whether  he  would  answer.  On  the  one  hand 
he  respected  the  jurisdiction  of  this  court,  and  on  the  other  he  felt 
himself  bound  to  maintain  the  rights  of  the  executive.  He  was  act- 
ing as  secretary  of  state  at  the  time  when  this  transaction  happened. 
He  was  of  opinion,  and  his  opinion  was  supported  by  that  of  others 
whom  he  highly  respected,  that  he  was  not  bound,  and  ought  not  to 
answer,  as  to  any  facts  which  came  officially  to  his  knowledge  while 
acting  as  secretary  of  state. 

The  questions  being  written,  were  then  read  and  handed  to  him* 
He  repeated  the  ideas  he  had  before  suggested,  and  said  his  objections 

were  of  two  kinds. 
[  *  144  ]      *  1st  He  did  not  think  himself  bound  to  disclose  his  offi- 
cial transactions  while  acting  as  secretary  of  state ;  and, 

2d.  He  ought  not  to  be  compelled  to  answer  any  thing  which  might 
tend  to  criminate  himself. 

Mr.  Lincoln  thought  it  was  going  a  great  way  to  say  that  every 
secretary  of  state  should  at  all  times  be  liable  to  be  caUed  upon  to 
appear  as  a  witness  in  a  court  of  justice,  and  testify  to  facts  which 
came  to  his  knowledge  officially.  He  felt  himself  ddicately  situated 
between  his  duty  to  this  court,  and  the  duty  he  conceived  he  owed 
to  an  executive  department ;  and  hoped  the  court  would  give  him 
time  to  consider  of  the  subject. 

The  court  said  that  if  Mr.  Lincoln  wished  time  to  consider  what 
answers  he  should  make,  they  would  give  him  time ;  but  they  had  no 
doubt  he  ought  to  answer.     There  was  nothing  confidential  required 
to  be  disclosed.     If  there  had  been  he  was  not  obliged  to  answer  it; 
and  if  he  thought  that  any  thing  was  communicated  to  him  in  con- 
fidence he  was  not  bound  to  disclose  it ;  nor  was  he  obliged  to  state 
any  thing  which  would  criminate  himself;  but  that  the  fact  wheth^ 
such  commissions  had  been  in  the  office  or  not,  could  not 
[  *  145  ]  be  a  confidential  fact ;  it  *  is  a  fact  which  all  the  world  have 
a  right  to  know.    If  he  thought  any  of  the  questions  impro- 
per, he  might  state  his  objections. 

Mr.  Lincoln  then  prayed  time  till  the  next  day  to  consider  of  his 
answers  under  this  opinion  of  the  court 

The  court  granted  it,  and  postponed  further  consideration  of  the 
cause  tiU  the  next  day. 

At  the  opening  of  the  court  on  the  next  morning,  Mr.  Lincoln  said 
he  had  no  objection  to  answering  the  questions  proposed,  excepting 
the  last,  which  he  did  not  think  himself  obliged  to  answer  fully.  The 
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question  was,  what  had  been  done  with  the  commissions  ?  He  had 
no  hesitation  in  saying  that  he  did  not  know  that  they  ever  came  to 
the  possession  of  Mr.  Madison,  nor  did  he  know  that  they  were  in 
the  office  when  Mr.  Madison  took  possession  of  it.  He  prayed  the 
opinion  of  the  court  whether  he  was  obliged  to  disclose  what  had  been 
done  with  the  commissions. 

The  court  were  of  opinion  that  he  was  not  bound  to  say  what  had 
become  of  them ;  if  they  never  came  to  the  possession  of  Mr.  Madi- 
son it  was  immaterial  to  the  present  cause  what  had  been  done  with 
them  by  others. 

*  Afterwards,  on  the  34th  February,  the  following  opinion  [  *  153  ] 
of  the  court  was  delivered  by  the  Chief  Justice.    At  the  last 
term  on  the  affidavits  then  read  and  filed  with  the  derk,  a  rule  was 
granted  in  this  case,  requiring  the  secretary  of  state  to  show 
cause  why  a  mandamus  *  should  not  issue,  directing  him  to  [  *  154  ] 
deliver  to  WiUiam  Marbury  his  commission  as  a  justice  of 
the  peace  for  the  county  of  Washington,  in  the  District  of  Columbia. 

No  cause  has  been  shown,  and  the  present  motion  is  for  a  mandc^ 
mus.  The  peculiar  delicacy  of  this  case,  the  novelty  of  some  of  its 
circumstances,  and  the  real  difficulty  attending  the  points  which  oc- 
cur in  it,  require  a  complete  exposition  of  the  principles  on  which 
the  opinion  to  be  given  by  the  court  is  founded. 

These  principles  have  been,  on  the  side  of  the  applicant,  very  ably 
argued  at  the  bar.  In  rendering  the  opinion  of  the  court,  there  will 
be  some  departure  in  form,  though  not  in  substance,  firom  the  points 
stated  in  that  argument 

In  the  order  in  which  the  court  has  viewed  this  subject,  the  follow- 
ing questions  have  been  consideired  and  decided. 

1st.  Has  the  applicant  a  right  to  the  commission  he  demands  ? 

2dly.  If  he  has  a  right,  and  that  right  has  been  violated,  do  the 
laws  of  his  country  afford  him  a  remedy  ? 

3dly.  K  they  do  afford  him  a  remedy,  is  it  a  mandamtis  issuing 
from  this  court  ?   ' 

The  first  object  of  inquiry  is, 

1st.  Has  the  applicant  a  right  to  the  commission  he  demands  ? 

His  right  originates  In  an  act  of  congress  passed  in  February,  1801, 
concerning  the  District  of  Columbia. 

After  dividing  the  district  into  two  counties,  the  11th  section^f 
this  law  enacts,  '^  that  there  shall  be  appointed  in  and  for  each  of  the 
said  counties,  such  number  of  discreet  persons  to  be  justices  of  the 
peace  as  the  President  of  the  United  States  shall,  from  time  to  time 
think  expedient,  to  continue  in  office  for  five  years. 
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*  It  appears,  from  the  affidavits,  that  in  compliance  with  [  *  155  } 
this  law,  a  commission  for  William  Marbory,  as  a  justice 
of  )peace  for  the  county  of  Washington,  was  signed  by  John  Adams, 
then  President  of  the  United  States,  after  which  the  seal  of  the  United 
States  was  affixed  to  it ;  but  the  commission  has  never  reached  the 
person  for  whom  it  was  made  out. 

In  order  to  determine  whether  he  is  entitled  to  this  commission,  it 
becomes  necessary  to  inquire  whether  he  has  been  appointed  to  the 
office.  For  if  he  has  been  appointed,  the  law  continues  him  in  office 
for  five  years,  and  he  is  entitled  to  the  possession  of  those  evidences 
of  office,  which  being  completed,  became  his  property. 

The  second  section  of  the  second  article  of  the  constitution  de- 
clares, that  ^the  president  shall  nominate,  and  by  and  with  the 
advice  and  consent  of  the  senate,  shall  appoint  ambassadors,  other 
public  ministers  and  consuls,  and  all  other  officers  of  the  United 
States,  whose  appointments  are  not  otherwise  provided  for." 

The  third  section  declares,  that  ^*he  shall  commission  all  the 
officers  of  the  United  States." 

An  act  of  congress  directs  the  secretary  of  state  to  keep  the  seal 
of  the  United  States,  ''  to  make  out  and  record,  and  affix  the  said 
seal  to  all  civil  commissions  to  officers  of  the  United  States,  to  be 
appointed  by  the  president,  by  and  with  the  consent  of  the  senate,  or 
by  the  president  alone;  provided,  that  the  said  seal  shall  not  be 
affixed  to  any  commission  before  the  same  shall  have  been  signed  by 
the  President  of  the  United  States." 

These  are  the  clauses  of  the  constitution  and  laws  of  the  United 
States,  which  affect  this  part  of  the  case.  They  seem  to  contem- 
plate three  distinct  operations : 

1st.  The  nomination.  This  is  the  sole  act  of  the  president,  and  is 
completely  voluntary. . 

2d.  The  appointment  This  is  also  the  act  of  the  president,  and  is 
also  a  voluntary  act,  though  it  can  only  be  performed  by  and  with 

the  advice  and  consent  of  the  senate. 
[  *  156  ]      *  3d.  The  commission.     To  grant  a  commission  to  a 
person  appointed,  might  perhaps,  be  deemed  a  duty  enjoined 
by  the  constitution.    "  He  shall,"  says  that  instrument,  ^  commis- 
sion all  the  officers  of  the  United  States." 

The  acts  of  appointing  to  office,  and  conoimissioning  the  person 
appointed,  can  scarcely  be  considered  as  one  and  the  same ;  since 
the  power  to  perform  them  is  given  in  two  separate  and  distinct  sec- 
tions of  the  constitution.  The  distinction  between  the  appointment 
and  the  commission  will  be  rendered  more  apparent  by  adverting  to 
that  provision  in  the  second  section  of  the  second  article  of  the  con- 
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BtitutioDy  which  authorizes  congress  ''  to  vest,  by  law,  the  appoint- 
ment of  such  inferior  officers,  as  they  think  proper,  in  the  president 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments ; "  thus 
contemplating  cases  where  the  law  may  direct  the  president  to  com- 
mission an  officer  appointed  by  the  courts,  or  by  the  heads  of  depart* 
ments.  In  such  a  case,  to  issue  a  commission  would  be  apparently 
a  duty  distinct  from  the  appointment,  the  performance  of  which  per- 
haps could  not  legally  be  refused. 

Although  that  clause  of  the  constitution  which  requires  the  pre- 
sident to  commission  all  the  officers  of  the  United  States,  may  never 
have  been  applied  to  officers  appointed  otherwise  than  by  himself, 
yet  it  would  be  difficult  to  deny  the  legislative  power  to  apply  it  to 
such  cases.  Of  consequence,  the  constitutional  distinction  between 
the  appointment  to  an  office  and  the  commission  of  an  officer  who  has 
been  appointed,  remains  the  same  as  if  in  practice  the  president  had 
commissioned  officers  appointed  by  an  authority  other  than  his  own. 

It  follows,  too,  from  tiie  existence  of  this  distinction,  that  if  an 
appointment  was  to  be  evidenced  by  any  public  act,  other  than  the 
commission,  the  performance  of  such  public  act  would  create  the 
officer ;  and  if  he  was  not  removable  at  the  will  of  the  president, 
would  either  give  him  a  right  to  his  commission,  or  enable  him  to 
perform  the  duties  without  it 

These  observations  are  premised  solely  for  the  purpose  of  render- 
ing more  intelligible  those  which  apply  more  directly  to  the  particular 
case  under  consideration. 

*  This  is  an  appointment  made  by  the  president,  by  and  [  *157  ] 
with  the  advice  and  consent  of  the  senate,  and  is  evidenced 
by  no  act  but  the  commission  itself.  In  such  a  case,  therefore,  the 
conmiission  and  the  appointment  seem  inseparable ;  it  being  almost 
impossible  to  show  an  appointment  otherwise  than  by  proving  the 
existence  of  a  conunission ;  still  the  commission  is  not  necessarily  the 
appointment,  though  conclusive  evidence  of  it. 

But  at  what  stage  does  it  amount  to  this  conclusive  evidence  ? 

The  answer  to  this  question  seems  an  obvious  one.  The  appoint- 
ment being  the  sole  act  of  the  president,  must  be  completely  evi- 
denced, when  it  is  shown  that  he  has  done  every  thing  to  be  per- 
formed by  him. 

Should  the  commission,  instead  of  being  evidence  of  an  appoint- 
ment, even  be  considered  as  constituting  the  appointment  itself;  still 
it  would  be  made  when  the  last  act  to  be  done  by  the  president  was 
performed,  or,  at  furthest,  when  the  commission  was  complete. 

The  last  act  to  be  done  by  the  president  is  the  signature  of  the 
commission.    He  has  then  acted  on  the  advice  and  consent  of  the 
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senate  to  his  own  nomination.  The  time  for  deliberation  has  then 
passed.  He  has  decided.  His  judgment,  on  the  advice  and  consent 
of  the  senate  concurring  with  his  nomination,  has  been  made,  and 
the  officer  is  appointed.  This  appointment  is  evidenced  by  an  open, 
unequivocal  act;  and  being  the  last  act  required  firom  the  person 
making  it,  necessarily  excludes  the  idea  of  its  being,  so  far  as  respects 
the  appointment,  an  inchoate  and  incomplete  transaction. 

Some  point  of  time  must  be  taken  when  the  power  of  the  execu- 
tive over  an  officer,  not  removable  at  his  will,  must  cease.  That 
point  of  time  must  be  when  the  constitutional  power  of  appointment 
has  been  exercised.  And  this  power  has  been  exercised  when  the 
last  act,  required  from  the  person  possessing  the  power,  has  been 
performed.  Thb  last  act  is  the  signature  of  the  commission.  This 
idea  seems  to  have  prevailed  witii  the  legislature,  when  the 
[  *  158  ]  act  passed  converting  the  department  *of  foreign  affairs  into 
the  department  of  state.  By  that  act  it  is  enacted,  that  the 
secretary  of  state  shall  keep  the  sesd  of  the  United  States,  '<  and 
shall  make  out  and  record,  and  shall  affix  the  said  seal  to  all  civil 
conmiissions  to  officers  of  the  United  States,  to  be  appointed  by  the 
president; "  ^< provided,  that  the  said  seal  shall  not  be  affixed  to  any 
commission  before  the  same  shall  have  been  signed  by  the  President 
of  the  United  States ;  nor  to  any  other  instrument  or  act,  without 
the  special  warrant  of  the  president  therefor." 

The  signature  is  a  warrant  for  affixing  the  great  seal  to  the  com- 
mission ;  and  the  great  seal  is  only  to  be  affixed  to  an  instrument 
which  is  complete.  It  attests,  by  an  act  supposed  to  be  of  public 
notoriety,  the  verity  of  the  presidential  signature. 

It  is  never  to  be  affixed  till  the  commission  is  signed,  because  the 
signature  which  gives  force  and  eiSect  to  the  conmiission,  is  conclusive 
evidence  that  the  appointment  is  made. 

The  commission  being  signed,  the  subsequent  duty  of  the  secretary 
of  state  is  prescribed  by  law,  and  not  to  be  guided  by  the  will  of  the 
president  He  is  to  affix  the  seal  of  the  United  States  to  the  com- 
mission, and  is  to  record  it 

This  is  not  a  proceeding  which  may  be  varied,  if  the  judgment  of 
the  executive  shall  suggest  one  more  eligible ;  but  is  a  precise  course 
accurately  marked  out  by  law,  and  is  to  be  strictly  pursued.  It  is 
the  duty  of  the  secretary  of  state  to  conform  to  the  law,  and  in  this 
he  is  an  officer  of  the  United  States,  bound  to  obey  the  lawfi.  He 
acts,  in  this  respect,  as  has  been  very  properly  stated  at  the  bar,  under 
the  authority  of  law,  and  not  by  the  instructions  of  the  president 
It  is  a  ministerial  act  which  the  law  enjoins  on  a  particular  officer 
for  a  particular  purpose. 
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If  it  should  be  supposed,  that  the  solemnity  of  affixing  the  seal  is 
necessary  not  only  to  the  validity  of  the  commission,  but  even 
to  the  completion  of  an  appointment,  still  when  *the  seal  is  [  *159  ] 
affixed  the  appointment  is  made,  and  the  commbsion  is  vaUd. 
No  other  solemnity  is  required  by  law;  no  other  act  is  to  be  performed 
on  the  part  of  government    All  that  the  executive  can  do  to  invest  the 
person  with  his  office  is  done ;  and  unless  the  appointment  be  then 
made,  the  executive  cannot  make  one  without  the  cooperation  of  others. 

After  searching  anxiously  for  the  principles  on  which  a  contrary 
opinion  may  be  supported,  none  have  been  found  which  appear  of 
sufficient  force  to  maintain  the  opposite  doctrine. 

Such  as  the  imagination  of  the  court  could  suggest,  have  been 
very  deliberately  examined,  and  Eifter  allowing  them  all  the  weight 
which  it  appears  possible  to  give  them,  they  do  not  shake  the  opinion 
which  has  been  formed. 

In  considering  this  question,  it  has  been  conjectured  that  the  com- 
mission may  have  been  assimilated  to  a  deed,  to  the  validity  of  which 
delivery  is  essential. 

This  idea  is  founded  on  the  supposition  that  the  comn[iission  is 
not  merely  evidence  of  an  appointment,  but  is  itself  the  actual  ap- 
pointment; a  supposition  by  no  means  unquestionable.  But  for  the 
purpose  of  examining  this  objection  fairly,  let  it  be  conceded,  that  the 
principle  claimed  for  its  support  is  established.         p 

The  appointment  being,  under  the  constitution,  to  be  made  by  the 
president  personally,  the  delivery  of  the  deed  of  appointment,  if  ne- 
cessary to  its  completion,  must  be  made  by  the  president  also.  It  ib 
not  necessary  that  the  delivery  should  be  made  personally  to  the 
grantee  of  the  office ;  it  never  is  so  made.  The  law  would  seem  to 
contemplate  that  it  should  be  made  to  the  secretary  of  state,  since  it 
directs  the  secretary  to  affix  the  seal  to  the  commission  after  it  shall 
have  been  signed  by  the  president.  If,  then,  the  act  of  livery  be  ne- 
cessary to  give  validity  to  the  commission,  it  has  been  delivered  when 
executed  and  given  to  the  secretary  for  the  purpose  of  being  sealed, 
recorded,  and  transmitted  to  the  party. 

But  in  all  cases  of  letters-patent,  certain  solemnities  are 
required  by  law,  which  solemnities  are  the  evidences  *  of  [  *  160  ] 
the  validity  of  the  instrument.     A  formal  delivery  to  the 
person  is  not  among  them.   In  cases  of  commissions,  the  sign  manual 
of  the  president,  and  the  seal  of  the  United  States,  are  those  solem- 
nities.    This  objection,  therefore,  does  not  touch  the  case. 

It  has  also  occurred  as  possible,  and  barely  possible,  that  the  trans- 
mission of  the  commission,  and  the  acceptance  thereof,  might  be 
deemed  necessary  to  complete  the  right  of  the  plaintiff 
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The  tranBmisaion  of  the  commission  is  a  practice  directed  by  oon- 
venience,  but  not  by  law.  It  cannot,  therefore,  be  necessary  to  tx>n- 
stitute  the  appointment  which  must  precede  it,  and  which  is  the 
mere  act  of  the  president  K  the  executive  required  that  every  peiw 
son  appointed  to  an  office,  should  himself  take  means  to  procure  his 
commission,  the  appointment  would  not  be  the  less  valid  on  that  ac- 
count. The  appointment  is  the  sole  act  of  the  president ;  the  trans- 
mission of  the  commission  is  the  sole  act  of  the  officer  to  whom  that 
duty  is  assigned,  and  may  be  accelerated  or  retarded  by  circumstances 
which  can  have  no  influence  on  the  appointment  A  commission 
is  transmitted  to  a  person  aheady  appointed;  not  to  a  person  to  be 
appointed  or  not,  as  the  letter  inclosing  the  commission  should  happen 
to  get  into  the  post-office  and  reach  him  in  safety,  or  to  miscarry. 

It  may  have  some  tendency  to  elucidate  this  point,  to  inquire 
whether  the  possession  of  the  original  commission  be  indispensably 
necessary  to  authorize  a  person,  appointed  to  any  office,  to  perform 
the  duties  of  that  office.  If  it  was  necessary,  then  a  loss  of  the  com- 
mission  would  lose  the  office.  Not  only  negligence,  but  accident  oar 
£raud,  fire  or  theft,  might  deprive  an  individual  of  his  office.  In  such 
a  case,  I  presume,  it  could  not  be  doubted  but  that  a  copy  from  the 
record  of  the  office  of  the  secretary  of  state  would  be,  to  every  intent 
and  purpose,  equal  to  the  original.  The  act  of  congress  has  ex* 
pressly  made  it  so.  To  give  that  copy  validity,  it  would  not  be  ne* 
cessary  to  prove  that  the  original  had  been  transmitted  and  after- 
wards lost.  The  copy  would  be  complete  evidence  that  the  original 
had  existed,  and  that  the  appointment  had  been  made,  but  not  that 
the  original  had  been  transmitted.  If  indeed  it  should  ap- 
[  *  161  ]  pear  that  *  the  original  had  been  mislaid  in  the  office  of 
State,  that  circumstance  would  not  affect  the  operation  of 
the  copy.  When  all  the  requisites  have  been  performed  which  au- 
thorize a  recording  officer  to  record  any  instrument  whatever,  and 
the  order  for  that  purpose  has  been  given,  the  instrument  is,  in  law, 
considered  as  recorded,  although  the  manual  labor  of  inserting  it  in 
a  book  kept  for  that  purpose,  may  not  have  been  performed. 

In  the  case  of  commissions,  the  law  orders  the  secretary  of  state 
to  record  them.  When,  therefore,  they  are  signed  and  sealed,  the 
order  for  their  being  recorded  is  given ;  and  whether  inserted  in  the 
book  or  not,  they  are  in  law  recorded. 

A  copy  of  this  record  is  declared  equal  to  the  original,  and  the 
fees  to  be  paid  by  a  person  requiring  a  copy  are  ascertained  by  law. 
Can  a  keeper  of  a  public  record  erase  therefrom  a  commission  which 
has  been  recorded  ?  Or  can  he  refuse  a  copy  thereof  to  a  person 
demanding  it  on  the  terms  prescribed  by  law  ? 
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Such  a  copy  would,  equally  with  the  original,  authorize  the  justice 
of  peace  to  proceed  in  the  performance  of  his  duty,  because  it  would, 
equally  with  the  original,  attest  his  appointment 

If  the  transmission  of  a  commission  be  not  considered  as  neces- 
sary to  give  validity  to  an  appointment,  still  less  is  its  acceptance. 
The  appointment  is  the  sole  act  of  the  president;  the  acceptance  is 
the  sole  act  of  the  officer,  and  is,  in  plain  common  sense,  posterior 
to  the  appointment.  As  he  may  resign,  so  may  he  refuse  to  accept ; 
but  neither  the  one  nor  the  other  is  capable  of  rendering  the  appoint- 
ment a  nonentity. 

That  this  is  the  understanding  of  the  government,  is  apparent 
from  the  whole  tenor  of  its  conduct. 

A  commission  bears  date,  and  the  salary  of  the  officer  commences 
from  his  appointment,  not  from  the  transmission  or  acceptance  of 
his  commission.    When  a  person  appointed  to  any  office  refuses  to 
accept  that  office,  the  successor  is  nominated  in  the  place 
of  the  person  who*  has  declined  to  accept,  and  not  in  the  [  *  162  ] 
place  of  the  person  who  had  been  previously  in  office, 
and  had  created  the  original  vacancy. 

It  is,  therefore,  decidedly  the  opinion  of  the  court,  that  when  a 
commission  has  been  signed  by  the  president,  the  appointment  is 
made ;  and  that  the  commission  is  complete  when  the  seal  of  the 
United  States  has  been  affixed  to  it  by  the  secretary  of  state. 

Where  an  officer  is  removable  at  the  will  of  the  executive,  the 
circumstance  which  completes  his  appointment  is  of  no  concern, 
because  the  act  is  at  any  time  revocable ;  suid  the  commission  may 
be  arrested,  if  still  in  the  office.  But  when  the  officer  is  not  remov- 
able at  the  will  of  the  executive,  the  appointment  is  not  revocable, 
and  cannot  be  annulled.  It  has  conferred  legal  rights  which  cannot 
be  resumed. 

The  discretion  of  the  executive  is  to  be  exercised  until  the  ap- 
pointment has  been  made.  But  having  once  made  the  appointment, 
his  power  over  the  office  is  terminated  in  all  cases  where  by  law  the 
officer  is  not  removable  by  him.  The  right  to  the  office  is  then  in 
the  person  appointed,  and  he  has  the  absolute,  unconditional  power 
of  accepting  or  rejecting  it. 

Mr.  Marbury,  then,  since  his  commission  was  signed  by  the  pre- 
sident and  sealed  by  the  secretary  of  state,  was  appointed;  and  as 
the  law  creating  the  office,  gave  the  officer  a  right  to  hold  for  five 
years,  independent  of  the  executive,  the  appointment  was  not  revo- 
cable, but  vested  in  the  officer  legal  rights,  which  are  protected  by 
the  laws  of  his  country. 

32* 
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To  withhold  his  commissioiiy  therefore,  is  an  act  deemed  by  ftke 
court  not  warranted  by  law,  but  violative  of  a  vested  legal  right 

This  brings  us  to  the  second  inquiry,  which  is, 

2dly.  If  he  has  a  right,  and  that  right  has  been  violated,  do  the 

laws  of  his  country  afford  him  a  remedy  ? 

[  *  163  ]    *  The  very  essence  of  civil  liberty  certainly  consists  in 

the  right  of  every  individual  to  claim  the  protection  of  the 

laws  whenever  he  receives  an  injury.     One  of  the  first  duties  of 

government  is  to  afford  that  protection*    In  Great  Britain  the  king 

himself  is  sued  in  the  respectful  form  of  a  petition,  and  he  never 

fedls  to  comply  with  th^  judgment  of  his  court 

In  the  third  volume  of  his  Commentaries,  p.  23,  Blackstone  states 
two  cases  in  which  a  remedy  is  afforded  by  mere  operation  of  law. 

« In  aU  other  cases,"  he  says, «  it  is  a  general  and  indisputable  rule, 
that  where  there  is  a  legal  right,  there  is  also  a  legal  remedy  by  suit, 
or  action  at  law,  whenever  that  right  is  invaded.'' 

And  afterwards,  p.  109,  of  the  same  vblume,  he  says,  "  I  am  next 
to  consider  such  injuries  as  ore  cognizable  by  the  courts  of  the  com- 
mon law. »  And  herein  I  shall  for  the  present  only  remark,  that  all 
possible  injuries  whatsoever,  that  did  not  fall  within  the  exclusive 
cognizance  of  either  the  ecclesiastical,  militaiy,  or  maritime  tribu* 
nals,  are,  for  that  very  reason,  within  the  cognizance  of  the  common 
law  courts  of  justice ;  for  it  is  a  settled  and  invariable  principle  in 
the  laws  of  England,  that  every  right,  when  withheld,  must  have  a 
remedy,  and  every  injury  its  proper  redress." 

The  government  of  the  United  States  has  been  emphatically  term- 
ed a  government  of  laws,  and  not  of  men.  It  vriHl  certainly  cease  to 
deserve  this  high  appellation  if  the  laws  furnish  no  remedy  for  the 
violation  of  a  vested  legal  right 

If  this  obloquy  is  to  be  cast  on  the  jurisprudence  of  our  country,  it 
must  arise  from  the  peculiar  character  of  the  case. 

It  behooves  us,  then,  to  inquire  whether  there  be  in  its  composition 
any  ingredient  which  shall  exempt  it  from  legal  investigation,  ot  ex- 
clude the  injured  party  from  legal  redress.     In  pursuing  this  inquiry 
the  first  question  which  presents  itself  is,  whether  this  can  be 
[  *  164  ]  airanged  *  with  that  class  of  cases  which  come  under  the  de- 
scription of  damnum  absque  injuria  ;  a  loss  without  an  injury. 

This  description  of  cases  never  has  been  considered,  and  it  is 
believed  never  can  be  considered,  as  comprehending  offices  of  trust, 
of  honor,  or  of  profit  The  office  of  justice  of  peace  in  the  District 
of  Columbia  is  such  an  office ;  it  is  therefore  worthy  of  the  attention 
and  guardianship  of  the  laws.  It  has  received  that  attention  and 
guardianship.    It  has  been  created  by  special  act  of  congress,  and 
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has  been  secured,  so  far  as  the  laws  can  give  security,  to  the  person 
appointed  to  fill  it,  for  five  years.  It  is  not,  then,  on  account  of  the 
worthlessness  of  the  thing  pursued,  that  the  injured  party  can  be 
alleged  to  be  without  remedy. 

Is  it  in  the  nature  of  the  transaction  ?  Is  the  act  of  delivering  or 
withholding  a  commission  to  be  considered  as  a  mere  political  act, 
belonging  to  the  executive  department  alone,  for  the  performance  of 
which  entire  confidence  is  placed  by  our  constitution  in  the  supreme 
executive ;  and  for  any  misconduct  respecting  which,  the  injured  indi» 
vidual  has  no  remedy  ? 

That  there  may  be  such  cases  is  not  to  be  questioned ;  but  that 
every  act  of  duty,  to  be  performed  in  any  of  the  great  departments 
of  government,  constitutes  such  a  case,  is  not  to  be  admitted. 

By  the  act  concerning  invalids,  passed  in  June,  1794,  voL  3, 
p.  112,^  the  secretary  at  war  is  ordered  to  place  on  the  pension  list  all 
persons  whose  names  are  contained  in  a  report  previously  made  by 
him  to  congress.  If  he  should  refuse  to  do  so,  would  the  wounded 
veteran  be  without  remedy  ?  Is  it  to  be  contended  that  where  the 
law  in  precise  terms  directs  the  performance  of  an  act,  in  which  an 
individual  is  interested,  the  law  is  incapable  of  securing  obedience  to 
its  mandate  ?  Is  it  on  account  of  the  character  of  the  person  agsdnst 
whom  the  complaint  is  made?  Is  it  to  be  contended  that  the  heads 
of  departments  are  not  amenable  to  the  laws  of  their  country  ? 

Whatever  the  practice  on  particular  occasions  may  be,  the 
theory  of  this  principle  will  certainly  never  be  maintained.  *  No  [  •  165  J 
act  of  the  legislature  confers  so  extraordinary  a  privilege,  nor 
can  it  derive  countenance  from  the  doctrines  of  the  common  law.  After 
stating  that  personal  injury  &om  the  king  to  a  subject  is  presumed  to 
be  impossible,  Blackstone,  voL  3,  p.  255,  says,  "  but  injuries  to  the 
rights  of  property  can  scarcely  be  committed  by  the  crown  without 
the  intervention  of  its  officers ;  fcnr  whom  the  law,  in  matters  of  right, 
entertains  no  respect  or  delicacy,  but  furnishes  various  methods  of 
detecting  the  eirors  and  misconduct  of  those  agents,  by  whom  the 
king  has  been  deceived  afid  induced  to  do  a  temporary  injustice." 

By  the  act  passed  in  1796,  authorizing  the  sale  of  the  lands  above 
the  mouth  of  Kentucky  river,  (voL  3,  p.  299,)  *  the  purchaser,  on  pay- 
ing his  purchase-money,  becomes  completely  entitled  to  the  property 
purchased ;  and  on  producing  to  the  secretary  of  state  the  receipt  of 
the  treasurer  upon  a  certificate  required  by  the  law,  the  president  of 
the  United  States  is  authorized  to  grant  him  a  patent.  It  is  further 
enacted  that  all  patents  shall  be  countersigned  by  the  secretary  of 
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state,  and  recorded  in  his  office.  If  the  secretary  of  state  should 
choose  to  withhold  this  patent,  or,  the  patent  being  lost,  should  re- 
fuse a  copy  of  it,  can  it  be  imagined  that  the  law  furnishes  to  the 
injured  person  no  remedy  ? 

It  is  not  beUeved  that  any  person  whatever  would  attempt  to 
maintain  such  a  proposition. 

It  follows,  then,  that  the  question,  whether  the  legality  of  an  act 
of  the  head  of  a  department  be  examinable  in  a  court  of  justice  or 
not,  must  always  depend  on  the  nature  of  that  act. 

If  some  acts  be  examinable  and  others  not,  there  must  be  some 
rule  of  law  to  guide  the  court  in  the  exercise  of  its  jurisdiction. 

In  some  instances  there  may  be  difficulty  in  applying  the  rule  to 
particular  cases ;  but  there  cannot,  it  is  beUeved,  be  much  difficulty 
in  laying  down  the  rule. 

By  the  constitution  of  the  United  States,  the  president  is 
[  *  166  ]  invested  with  certain  important  political  powers,  in  the  *  exer- 
cise of  which  he  is  to  use  his  own  discretion,  and  is  account- 
able only  to  his  country  in  his  political  character,  and  to  his  own 
conscience.  To  aid  him  in  the  performance  of  these  duties,  he  is 
authorized  to  appoint  certain  officers,  who  act  by  his  authority  and 
in  conformity  with  his  orders. 

In  such  cases  their  acts  are  his  acts ;  and  whatever  opinion  may 
be  entertained  of  the  manner  in  which  executive  discretion  may  be 
used,  still  there  exists,  and  can  exist,  no  power  to  control  that  discre- 
tion. The  subjects  are  politicaL  They  respect  the  nation,  not  indi- 
vidual rights,  and  being  intrusted  to  the  executive,  the  decision  of 
the  executive  is  conclusive.  The  application  of  this  remark  will  be 
perceived  by  adverting  to  the  act  of  congress  for  establishing  the 
department  of  foreign  affairs.  This  officer,  as  his  duties  were  pre- 
scribed by  that  act,  is  to  conform  precisely  to  the  will  of  the  presi- 
dent. He  is  the  mere  organ  by  whom  that  will  is  communicated. 
The  acts  of  such  an  officer,  as  an  officer,  can  never  be  examinable 
by  the  courts. 

But  when  the  legislature  proceeds  to  impose  on  that  officer  other 
duties ;  when  he  is  directed  peremptorily  to  perform  certain  acts ; 
when  the  rights  of  individuals  are  dependent  on  the  performance  of 
those  acts ;  he  is  so  far  the  officer  of  the  law ;  is  amenable  to  the 
laws  for  his  conduct ;  and  cannot  at  his  discretion  sport  away  the 
vested  rights  of  others. 

The  conclusion  from  this  reasoning  is,  that  where  the  heads  of 
departments  are  the  political  or  confidential  agents  of  the  executive, 
merely  to  execute  the  will  of  the  president,  or  rather  to  act  in  cases 
in  which  the  executive  possesses  a  constitutional  or  legal  discretion^ 
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nothing  can  be  more  perfectly  clear  than  that  their  acts  are  only 
politically  examinable.  But  where  a  specific  duty  is  assigned  by 
law,  and  individual  rights  depend  upon  the  performance  of  that  duty, 
it  seems  equally  clear  that  the  individual  who  considers  himself 
injured,  has  a  right  to  resort  to  the  laws  of  his  country  for  a  remedy. 

If  this  be  the  rule,  let  us  inquire  how  it  applies  to  the  case  under 
the  consideration  of  the  court 

*  The  power  of  nominating  to  the  senate,  and  the  power  [  *  167  J 
of  appointing  the  person  nominated,  are  political  powers,  to 
be  exercised  by  the  president  according  to  his  own  discretion.  When 
he  has  made  an  appointment,  he  has  exercised  his  whole  power,  and 
his  discretion  has  been  completely  applied  to  the  case.  If  by  law 
the  officer  be  removable  at  the  will  of  the  president,  then  a  new 
appointment  may  be  immediately  made,  and  the  rights  of  the  officer 
are  terminated.  But  as  a  fact  which  has  existed  cannot  be  made 
never  to  have  existed,  the  appointment  cannot  be  annihilated;  and, 
consequently,  if  the  officer  is  by  law  not  removable  at  the  will  of  the 
president,  the  rights  he  has  acquired  are  protected  by  the  law,  and 
are  not  resumable  by  the  president.  They  cannot  be  extinguished 
by  executive  authority,  and  he  has  the  privilege  of  asserting  them  in 
like  manner  as  if  they  had  been  derived  from  any  other  source. 

The  question,  whether  a  right  h£is  vested  or  not,  is,  in  its  nature, 
judicial,  and  must  be  tried  by  the  judicial  authority.  If,  for  example, 
Mr.  Marbury  had  taken  the  oaths  of  a  magistrate,  and  proceeded  to 
act  as  one,  in  consequence  of  which  a  suit  had  been  instituted  against 
him,  in  which  his  defence  had  depended  on  his  being  a  magistrate, 
the  validity  of  his  appointment  must  have  been  determined  by  judi* 
eial  authority. 

So,  if  he  conceives,  that  by  virtue  of  his  appointment,  he  has  a  legal 
right  either  to  the  commission  which  has  been  made  out  for  him,  or 
to  a  copy  of  that  commission,  it  is  equally  a  question  examinable 
in  a  court,  and  the  decision  of  the  court  upon  it  must  depend  on  the 
opinion  entertained  of  his  appointment. 

That  question  has  been  discussed,  and  the  opinion  is,  that  the 
latest  point  of  time  which  can  be  taken  as  that  at  which  the  appoint- 
ment was  complete,  and  evidenced,  was  when,  after  the  signature  of 
the  president,  the  seal  of  the  United  States  was  affixed  to  the  com* 
mission. 

It  is  then  the  opinion  of  the  court, 

1st.  That  by  signing  the  commission  of  Mr.  Marbury,  the 
President  of  the  United  States  appointed  him  a  justice  •of  [  *  168  ] 
peace  for  the  county  of  Washington,  in  the  District  of 
Columbia ;  and  that  the  seal  of  the  United  States,  affixed  thereto 
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by  the  secretary  of  state,  is  conclusive  testimony  of  the  verity  of  the 
signature,  and  of  the  completion  of  the  appointment ;  and  that  the 
appointment  conferred  on  him  a  legal  right  to  the  office  for  the  space 
of  five  years. 

2dly.  That,  having  this  legal  title  to  the  office,  he  has  a  consequent 
light  to  the  conmussion ;  a  refusal  to  deliver  ve^hich  is  a  plain  viola- 
tion of  that  right,  for  which  the  laws  of  his  country  afford  him  a 
remedy. 

It  remains  to  be  inquired  whether, 

3dly.  He  is  enticed  to  the  remedy  for  which  he  applies.  This  de- 
pends on, 

1st.  The  nature  of  the  writ  applied  for ;  and, 

2dly.  The  power  of  this  court 

1st.  The  nature  of  the  writ. 

Blackstone,  in  the  3d  volume  of  his  Commentaries,  page  110, 
defines  a  mandamus  to  be  ^^  a  command  issuing  in  the  king's  name 
from  the  court  of  king's  bench,  and  directed  to  any  person,  corpora- 
tion, or  inferior  court  of  judicature  within  the  king's  dominions, 
requiring  them  to  do  some  particular  thing  therein  specified,  which 
appertains  to  their  office  and  duty,  and  which  the  court  of  king's 
bench  has  previously  determined,  or  at  least  supposes,  to  be  conso- 
nant to  right  and  justice." 

Lord  Mansfield,  in  3  Burrow,  1266,  in  the  case  of  The  King  v. 
Barker  et  aL,  states,  with  much  precision  and  explicitness,  the  cases 
in  which  this  writ  may  be  used. 

"  Whenever,"  says  that  very  able  judge,  "  there  is  a  right  to  execute 

an  office,  perform  a  service,  or  exercise  a  firanchise,  (more  especially 

if  it  be  in  a  matter  of  public  concern,  or  attended  witii  profit,)  and  a 

person  is  kept  out  of  possession,  or  dispossessed  of  such  right, 

[  *169  ]  and  *  has  no  other  specific  legal  remedy,  this  court  ought  to 

assist  by  mandamusy  upon  reasons  of  justice,  as  the  writ 

expresses,  and  upon  reasons  of  public  policy,  to  preserve  peace,  order, 

and  good  government."     In  the  same  case  he  says,  '<  this  writ  ought 

to  be  used  upon  all  occasions  where  the  law  has  established  no 

specific  remedy,  and  where  in  justice  and  good  government  there 

ought  to  be  one." 

In  addition  to  the  authorities  now  particularly  cited,  many  others 
were  relied  on  at  the  bar,  which  show  how  far  tibe  practice  has  con- 
formed to  the  general  doctrines  that  have  been  just  quoted. 

This  writ,  if  awarded,  would  be  directed  to  an  officer  of  govern- 
ment, and  its  mandate  to  him  would  be,  to  use  the  words  of  Black- 
stone,  '<  to  do  a  particular  thing  therein  specified,  which  appertains  to 
his  office  and  duty,  and  which  the  court  has  previously  determined, 
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or  at  least  sapposes,  to  be  consonant  to  right  and  justice."  Or,  in 
the  words  of  Lord  Mansfibld,  the  applicant,  in  this  case,  has  a  right 
to  execute  an  office  of  public  concern,  and  is  kept  out  of  possession 
of  that  right. 

These  circumstances  certainly  concur  in  this  case. 

Still,  to  render  the  mandamtis  a  proper  remedy,  the  officer  to  whom 
it  is  to  be  directed,  must  be  one  to  whom,  on  legal  principles,  such 
writ  may  be  directed ;  and  the  person  applying  for  it  must  be  without 
any  other  specific  and  legal  remedy. 

1st.  With  respect  to  the  officer  to  whom  it  would  be  directed. 
The  intimate  political  relation  subsisting  between  the  President  of 
the  United  States  and  the  heads  of  departments,  necessarily  renders 
any  legal  investigation  of  the  acts  of  one  of  those  high  officers  pecu- 
liarly irksome,  as  well  as  delicate ;  and  excites  some  hesitation  with 
respect  to  the  propriety  of  entering  into  such  investigation.     Impres- 
sions are  often  received  without  much  reflection  or  examination,  and 
it  is  not  wonderful  that  in  such  a  case  as  this,  the  assertion,  by  an 
individual,  of  his  legal  claims  in  a  court  of  justice,  to  which  claims 
it  is  the  duty  of  that  court  to  attend,  should  at  first  view 
be  considered  *by  some  as  an  attempt  to  intrude  into  the  [  *170  ] 
cabinet,  and  to  intermeddle  with  the  prerogatives  of  the 
executive. 

It  is  scarcely  necessary  for  the  court  to  disclaim  all  pretensions  to 
such  a  jurisdiction.  An  extravagance,  so  absurd  and  excessive,  could 
not  have  been  entertained  for  a  moment.  The  province  of  the  court 
is,  solely,  to  decide  on  the  rights  of  individuals,  not  to  inquire  how 
the  executive,  or  executive  officers,  perform  duties  in  which  they  have 
a  discretion.  Questions  in  their  nature  political,  or  which  are,  by 
the  constitution  and  laws,  submitted  to  the  executive,  can  never  be 
made  in  this  court 

But,  if  this  be  not  such  a  question ;  if,  so  far  from  being  an  intru- 
sion into  the  secrets  of  the  cabinet,  it  respects  a  paper  which,  accord- 
ing to  law,  is  upon  record,  and  to  a  copy  of  which  the  law  gives  a 
right,  on  the  payment  of  ten  cents ;  if  it  be  no  intermeddling  with  a 
subject  over  which  the  executive  can  be  considered  as  having  exer- 
cised any  control ;  what  is  there  in  the  exalted  station  of  the  officer 
which  shall  bar  a  citizen  firom  asserting,  in  a  court  of  justice,  his 
legal  rights,  or  shall  forbid  a  court  to  listen  to  the  claim,  or  to  issue 
a  mandamtiSj  directing  the  performance  of  a  duty,  not  depending  on 
executive  discretion,  but  on  particular  acts  of  congress,  and  the  ge- 
neral principles  of  law  ? 

If  one  of  the  heads  of  departments  commits  any  illegal  act,  under 
color  of  his  office,  by  which  an  individual  sustains  an  injui^,  it  can- 
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not  be  pretended  that  his  office  alone  exempts  him  from  being  sued 
in  the  ordinary  mode  of  proceeding,  and  being  compelled  to  obey  the 
judgment  of  the  law.  How,  then,  can  his  office  exempt  him  from 
this  particular  mode  of  deciding  on  the  legality  of  his  conduct,  if  the 
case  be  such  a  case  as  would,  were  any  other  individual  the  party 
complained  of,  authorize  the  process  ? 

It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed, 

but  the  nature  of  the  thing  to  be  done,  that  the  propriety  or  impro* 

priety  of  issuing  a  mandamus  is  to  be  determined.     Where  the  head 

of  a  department  acts  in  a  case,  in  which  executive  discretion  is  to 

be  exercised ;  in  which  he  is  the  mere  organ  of  executixie 

[  *  171  ]  will ;  it  is  *again  repeated,  that  any  application  to  a  court 

to  control,  in  any  respect,  his  conduct,  would  be  rejected 

without  hesitation. 

But  where  he  is  directed  by  law  to  do  a  certain  act  affecting  the 
absolute  rights  of  individuals,  in  the  performance  of  which  he  is  not 
placed  under  the  particular  direction  of  the  president,  and  the  per- 
formance of  which  the  president  cannot  lawfully  forbid,  and  therefore 
is  never  presumed  to  have  forbidden;  as  for  example,  to  record  a 
commission,  or  a  patent  for  land,  which  has  received  all  the  legal 
solemnities ;  or  to  give  a  copy  of  such  record ;  in  such  cases,  it  is 
not  perceived  on  what  ^ound  the  courts  of  the  country  are  further 
excused  from  the  duty  of  giving  judgment  that  right  be  done  to  an 
injured  individual,  than  if  the  same  services  were  to  be  performed  by 
a  person  not  the  head  of  a  department. 

This  opinion  seems  not  now,  for  the  fibrst  time,  to  be  taken  up  in 
this  country. 

It  must  be  well  recollected  that  in  1793,^  an  act  passed,  directing 
the  secretary  at  war  to  place  on  the  pension  list  such  disabled  officers 
and  soldiers  as  should  be  reported  to  him,  by  the  circuit  courts,  which 
act,  so  far  as  the  duty  was  imposed  on  the  courts,  was  deemed  un- 
constitutional ;  but  some  of  the  judges  thinking  that  the  law  might 
be  executed  by  them  in  the  character  of  commissioners,  proceeded  to 
act,  and  to  report  in  that  character. 

This  law  being  deemed  unconstitutional  at  the  circuits,  was  re- 
pealed, and  a  different  system  was  established;  but  the  question 
whether  those  persons  who  had  been  reported  by  the  judges,  as  com* 
missioners,  were  entitled,  in  consequence  of  that  report,  to  be  placed 
on  the  pension  list,  was  a  legal  question,  properly  determinable  in  the 
courts,  although  the  act  of  placing  such  persons  on  the  list  was  to  be 
performed  by  the  head  of  a  department. 

A 1  Stats,  at  Large,  243. 
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That  this  question  might  be  properly  settled,  congress  passed  an 
act  in  February,  1793,^  making  it  the  duty  of  the  secretary  of  war,  in 
conjunction  with  the  attorney-general,  to  take  such   measures  as 
might  be  necessary  to  obtain  an  adjudication  of  the  supreme 
court  of  the  United  *  States  on  the  validity  of  any  such  [  *  172  ] 
rights,  claimed  under  the  act  aforesaid. 

After  the  passage  of  this  act,  a  mandamus  was  moved  for,  to  be 
directed  to  the  secretary  at  war,  commanding  him  to  place  on  the 
pension  list,  a  person  stating  himself  to  be  on  the  report  of  the  judges. 

There  is,  therefore,  much  reason  to  believe,  that  this  mode  of  try- 
ing the  legal  right  of  the  complainant  was  deemed  by  the  head  of  a 
department,  and  by  the  highest  law  officer  of  the  United  States,  the 
most  proper  which  could  be  selected  for  the  purpose. 

When  the  subject  was  brought  before  the  court,  the  decision  was, 
not  that  a  mandamus  would  not  lie  to  the  head  of  a  department  direct- 
ing him  to  perform  an  act,  enjoined  by  law,  in  the  performance  of  which 
an  individual  had  a  vested  interest ;  but  that  a  mandamus  ought  not 
to  issue  in  that  case ;  the  decision  necessarily  to  be  made  if  the  re- 
port of  the  commissioners  did  not  confer  on  the  applicant  a  legal  right. 

The  judgment,  in  that  case,  is  understood  to  have  decided  the 
merits  of  all  claims  of  that  description;  and  the  persons,  on  the 
report  of  the  commissioners,  found  it  necessary  to  pursue  the  mode 
prescribed  by  the  law  subsequent  to  that  which  had  been  deemed  un- 
constitutional, in  order  to  place  themselves  on  the  pension  list. 

The  doctrine  therefore,  now  advanced,  is  by  no  means  a  novel  one. 

It  is  true  that  the  mandamus j  now  moved  for,  is  not  for  the  per- 
formance of  an  act  expressly  enjoined  by  statute. 

It  is  to  deliver  a  commission,  on  which  subject  the  acts  of  congress 
are  silent.  This  difference  is  not  considered  as  affecting  the  case. 
It  has  already  been  stated  that  the  applicant  has,  to  that  commission, 
a  vested  legal  right,  of  which  the  executive  cannot  deprive  him.  He 
has  been  appointed  to  an  office,  from  which  he  is  not  re- 
movable at  the  will  of  the  executive ;  and  being  so  *  appoint-  [  *  173  ] 
ed,  he  has  a  right  to  the  commission  which  the  secretary  has 
received  from  the  president  for  his  use.  The  act  of  congress  does 
not  indeed  order  the  secretary  of  state  to  send  it  to  him,  but  it  is 
placed  in  his  hands  for  the  person  entitled  to  it ;  and  cannot  be  more 
lawfully  withheld  by  him  than  by  any  other  person. 

It  was  at  first  doubted  whether  the  action  of  detinue  was  not  a 
specific  legal  remedy  for  the  commission  which  has  been  withheld 
from  Mr.  Marbury ;  in  which  case  a  mandamus  would  be  improper. 

^  1  Stats,  at  Large,  324. 
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But  this  doubt  has  yielded  to  the  consideration  that  the  judgment  in 
detinue  is  for  the  thing  itself,  or  its  value.  The  value  of  a  public 
office  not  to  be  sold  is  incapable  of  being  ascertained ;  and  the  appli- 
cant has  a  right  to  the  office  itself,  or  to  nothing.  He  will  obtain  the 
office  by  obtaining  the  commission,  or  a  copy  of  it  from  the  record. 

This,  then,  is  a  plain  case  for  a  mandamus,  either  to  deliver  the 
commission,  or  a  copy  of  it  from  the  record ;  and  it  only  remains  to 
be  inquired, 

Whether  it  can  issue  from  this  court 

The  act  to  establish  the  judicial  courts  of  the  United  States  au- 
thorizes the  supreme  court  "  to  issue  writs  of  mandamus j  in  cases  war- 
ranted by  the  principles  and  usages  of  law,  to  any  courts  appointed, 
or  persons  holding  office,  under  the  authority  of  the  United  States.'' 

The  secretary  of  state,  being  a  person  holding  an  office  under  the 
authority  of  the  United  States,  is  precisely  within  the  letter  of  the 
description ;  and  if  this  court  is  not  authorized  to  issue  a  writ  of 
mandamus  to  such  an  officer,  it  must  be  because  the  law  is  unconstitu- 
tional, and  therefore  absolutely  incapable  of  conferring  the  authority, 
and  assigning  the  duties  which  its  words  purport  to  confer  and  assign. 

The  constitution  vests  the  whole  judicicd  power  of  the  United 
States  in  one  supreme  court,  and  such  inferior  courts  as  congress 
shall,  from  time  to  time,  ordain  and  establish.  This  power  is  ex- 
pressly extended  to  all  cases  arising  under  the  laws  of  the  United 
States ;  and  consequently,  in  some  form  may  be  exercised 
[  *  174  ]  over  the  present  *  case,  because  the  right  claimed  is  given 
by  a  law  of  the  United  States. 

In  the  distribution  of  this  power  it  is  declared  that  ^  the  supreme 
court  shall  have  original  jurisdiction  in  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls,  and  those  in  which  a  State 
shall  be  a  party.  In  all  other  cases,  the  supreme  court  shall  have 
appellate  jurisdiction/' 

It  has  been  insisted,  at  the  bar,  that  as  the  original  grant  of  juris- 
diction, to  the  supreme  and  inferior  courts,  is  general,  and  the  clause, 
assigning  original  jurisdiction  to  the  supreme  court,  contains  no 
negative  or  restrictive  words,  the  power  remains  to  the  legislature 
to  assign  original  jurisdiction  to  that  court  in  other  cases  than  those 
specified  in  the  article  which  has  been  recited ;  provided  those  cases 
belong  to  the  judicial  power  of  the  United  States. 

If  it  had  been  intended  to  leave  it  in  the  discretion  of  the  legisla- 
ture to  apportion  the  judicial  power  between  the  supreme  and  infe- 
rior courts  according  to  the  will  of  that  body,  it  would  certainly  have 
been  useless  to  have  proceeded  further  than  to  have  defined  the 
judicial  power,  and  the  tribunals  in  which  it  should  be  vested.     The 


FEBRUARY  TERM,  1803.        '  887 

Marbury  v.  Madison.    1  C. 

subsequent  part  of  the  section  is  mere  surplusage,  is  entirely  without 
meaning,  if  such  is  to  be  the  construction.  If  congress  remains  at 
liberty  to  give  this  court  appellate  jurisdiction,  where  the  constitution 
has  declared  their  jurisdiction  shall  be  original ;  and  original  juris- 
diction where  the  constitution  has  declared  it  shall  be  appellate ;  the 
distribution  of  jurisdiction,  made  in  the  constitution,  is  form  without 
substance. 

Afiirmative  words  are  often,  in  their  operation,  negative  of  other 
objects  than  those  affirmed ;  and  in  this  case,  a  negative  or  exclusive 
sense  must  be  given  to  them,  or  they  have  no  operation  at  alL 

It  cannot  be  presumed  that  any  clause  in  the  constitution  is 
intended  to  be  without  effect ;  and,  therefore,  such  a  construction  is 
inadmissible,  unless  the  words  require  it. 

*  If  the  solicitude  of  the  convention,  respecting  our  peace  [  *  175  ] 
with  forel^  powers,  induced  a  provision  that  the  supreme 
court  should  take  original  jurisdiction  in  cases* which  might  be  sup- 
posed to  affect  them,  yet  the  clause  would  have  proceeded  no  fur- 
ther than  to  provide  for  such  cases,  if  no  further  restriction  on  the 
powers  of  congress  had  been  intended.  That  they  should  have 
appellate  jurisdiction  in  all  other  cases,  with  such  exceptions  as 
congress  might  make,  is  no  restriction ;  unless  the  words  be  deemed 
exclusive  of  original  jurisdiction. 

When  an  instrument  organizing  fundamentally  a  judicial  system, 
divides  it  into  one  supreme,  and  so  many  inferior  courts  as  the  legis- 
lature may  ordain  and  establish ;  then  enumerates  its  powers,  and 
proceeds  so  far  to  distribute  them,  as  to  define  the  jurisdiction  of  the 
supreme  court  by  declaring  the  cases  in  which  it  shall  take  original 
jurisdiction,  and  that  in  others  it  shall  take  appellate  jurisdiction ; 
the  plain  import  of  the  words  seems  to  be,  that  in  one  class  of  cases 
its  jurisdiction  is  original  and  not  appellate ;  in  the  other  it  is 
appellate,  and  not  originaL  If  any  other  construction  would  rend^ 
the  clause  inoperative,  that  is  an  additional  reason  for  rejecting  such 
other  construction,  and  for  adhering  to  their  obvious  meaning. 

To  enable  this  court,  then,  to  issue  a  mandamus^  it  must  be  shown 
to  be  an  exercise  of  appellate  jurisdiction,  or  to  be  necessary  to 
enable  them  to  exercise  appellate  jurisdiction. 

It  has  been  stated  at  the  bar  that  the  appellate  jurisdiction  may 
be  exercised  in  a  variety  of  forms,  and  that  if  it  be  the  will  of  the 
legislature  that  a  mandamus  should  be  used  for  that  purpose,  that 
will  must  be  obeyed.  This  is  true,  yet  the  jurisdiction  must  be 
appellate,  not  originaL 

It  is  the  essential  criterion  of  appellate  jurisdiction,  that  it  revises 
and  corrects  the  proceedings  in  a  cause  already  instituted,  and  does 
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not  create  that  cause.  Although,  therefore,  a  mandamus  may  be 
directed  to  courts,  yet  to  issue  such  a  writ  to  an  officer  for  the  deli- 
very of  a  paper,  is  in  effect  the  same  as  to  sustain  an  original 
action  for  that  paper,  and,  therefore,  seems  not  to  b^ong  to 
[  •  176  ]  •  appellate,  but  to  original  jurisdiction.  Neither  is  it  neces^ 
sary  in  such  a  case  as  this,  to  enable  the  court  to  exercise 
its  appellate  jurisdiction. 

The  authority,  therefore,  given  to  the  supreme  court,  by  the  act 
establishing  the  judicial  courts  of  the  United  States,  to  issue  writs 
of  mandamus  to  public  officers,  appears  not  to  be  warranted  by  the 
constitution ;  and  it  becomes  necessary  to  inquire  whether  a  juris- 
diction so  conferred  can  be  exercised. 

The  question,  whether  an  act  repugnant  to  the  constitution  can 
become  the  law  of  the  land,  is  a  question  deeply  interesting  to  the 
United  States ;  but,  happily,  not  of  an  intricacy  proportioned  to  its 
interest  It  seems  only  necessary  to  recognize  certain  principles, 
supposed  to  have  been  long  and  well  established,  to  decide  it 

That  the  people  have  an  original  right  to  establish,  for  their  future 
government,  such  principles  as,  in  their  opinion,  shall  most  conduce 
to  their  own  happiness,  is  the  basis  on  which  the  whole  American 
fabric  has  been  erected.  The  exercise  of  this  original  right  is  a  very 
great  exertion ;  nor  can  it  nor  ought  it  to  be  frequently  repeated.  The 
principles,  therefore,  so  established,  are  deemed  fundamental  And 
as  the  authority  from  which  they  proceed  is  supreme,  and  can  seldom 
act,  they  are  designed  to  be  permanent 

This  original  and  supreme  will  organizes  the  government,  and  as- 
signs to  different  departments  their  respective  powers.  It  may  either 
stop  here,  or  establish  certain  limits  not  to  be  transcended  by  those 
departments. 

The  government  of  the  United  States  is  of  the  latter  description. 
The  powers  of  the  legislature  are  defined  and  limited;  and  that 
those  limits  may  not  be  mistaken,  or  forgotten,  the  constitution  is 
written.  To  what  purpose  are  powers  limited,  and  to  what  purpose 
is  that  limitation  committed  to  writing,  if  these  limits  may,  at  any 
time,  be  passed  by  those  intended  to  be  restrained  ?  The  distinction 
between  a  government  with  limited  and  unlimited  powers  is  abo- 
.lished,  if  those  limits  do  not  confine  the  persons  on  whom 
[  *  177  ]  they  are  imposed,  and  if  acts  prohibited  *  and  acts  allowed, 
are  of  equal  obligation.  It  is  a  proposition  too  plain  to  be 
contested,  that  the  constitution  controls  any  legislative  act  repugnant 
to  it ;  or,  that  the  legislature  may  alter  the  constitution  by  an  ordi- 
nary act 

Between  these  alternatives  there  is  no  middle  ground.     The  con- 
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stitation  is  either  a  superior  paramount  law,  unchangeable  by  ordi- 
nary means,  or  it  is  on  a  level  with  ordinary  legislative  acts,  and,  like 
,  oOiet  acts,  is  alterable  when  the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative  act 
contrary  to  the  constitution,  is  not  law ;  if  the  latter  part  be  true, 
then  written  constitutions  are  absurd  attempts,  on  the  part  of  the 
people,  to  limit  a  power  in  its  own  nature  illimitable.  / 

Certainly  all  those  who  have  framed  written  constmitions  contem- 
plate them  as  forming  the  fundamental  and  paramount  law  of  the 
nation,  and,  consequently,  the  theory  of  every  such  government  must 
be,  that  an  act  of  the  legislature,  repugnant  to  the  constitution,  is 
void. 

This  theoiy  is  essentially  attached  to  a  written  constitution,  and 
is  consequentiiy  to  be  considered,  by  this  court,  as  one  of  tilie  funda- 
mental principles  of  our  society.  It  is  not,  therefore,  to  be  lost  sight 
of  in  the  further  consideration  of  this  subject. 

/  If  an  act  of  the  legislature,  repugnant  to  the  constitution,  is  void, 
'  does  it,  notwithstanding  its  invalidity,  bind  the  courts,  and  oblige 
them  to  give  it  effect  ?  Or,  in  other  words,  though  it  be  not  law, 
does  it  constitute  a  rule  as  operative  as  if  it  was  a  law  ?  This  would 
be  to  overthrow  in  faict  what  was  established  in  theory ;  and  would 
seem,  at  first  view,  an  absurdity  too  gross  to  be  insisted  on.  It  shall, 
however,  receive  a  more  attentive  consideration. 

It  is  emphatically  the  province  and  duty  of  the  judicial  department 
to  say  what  the  law  is.  Those  who  apply  the  rule  to  particular 
cases,  must  of  necessity  expound  and  interpret  that  rule.  K  two 
laws  conflict  with  each  other,  the  courts  must  decide  on  the  operation 
of  each. 

*  So  if  a  law  be  in  opposition  to  the  constitution ;  if  both  [  *  178  ] 
the  law  and  the  constitution  apply  to  a  particular  case,  so 
that  the  court  must  either  decide  that  case  conformably  to  the  law, 
disregarding  the  constitution,  or  conformably  to  the  constitution, 
disregarding  the  law,  the  court  must  determine  which  of  these  con- 
flicting rules  governs  the  case.  This  is  of  the  very  essence  of  judicial 
duty. 

If,  then,  the  courts  are  to  regard  the  constitution,  and  the  consti- 
tution is  superior  to  any  ordinary  act  of  the  legislature,  the  constitu- 
tion, and  not  such  ordinary  act,  must  govern  the  case  to  which  they 
both  apply. 

Those,  then,  who  controvert  the  principle  that  the  constitution  is 
to  be  considered,  in  court,  as  a  paramount  law,  are  reduced  to  the 
necessity  of  maintaining  that  courts  must  close  their  eyes  on  the 
constitution,  and  see  only  the  law. 

33* 
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This  doctrine  would  subvert  the  very  foundation  of  all  written 
constitutions.  It  would  declare  that  an  act  which,  according  to  the 
principles  and  theory  of  our  government,  is  entirely  void,  is  yet,  in 
practice,  completely  obligatory.  It  would  declare  that  if  the  legisla- 
ture shall  do  what  is  expressly  forbidden,  such  act,  notwithstanding 
the  express  prohibition,  is  in  reality  effectual  It  would  be  giving  to 
the  legislature  a  practical  and  real  omnipotence,  with  the  same  breath 
which  professes  to  restrict  their  powers  within  narrow  limits.  It  is 
prescribing  limits,  and  declaring  that  those  limits  may  be  passed  at 
pleasure.  | 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the  great- 
est improvement  on  political  institutions,  a  written  constitution, 
would  of  itself  be  sufficient,  in  America,  where  written  constitutions 
have  been  viewed  with  so  much  reverence,  for  rejecting  the  con- 
struction. But  the  peculiar  expressions  of  the  constitution  of  the 
United  States  furnish  additional  arguments  in  favor  of  its  rejection. 

The  judicial  power  of  the  United  States  is  extended  to  all  cases 

arising  under  the  constitution. 

[  •  179  ]       *  Could  it  be  the  intention  of  those  who  gave  this  power, 

to  say  that  in  using  it  the  constitution  should  not  be  looked 

into  ?     That  a  case  arising  under  the  constitution  should  be  decided 

without  examining  the  instrument  under  which  it  arises? 

This  is  too  extravagant  to  be  maintained. 

In  some  cases,  then,  the  constitution  must  be  looked  into  by  the 
judges.  And  if  they  can  open  it  at  all,  what  part  of  it  axe  they  for- 
bidden to  read  or  to  obey  ? 

There  are  many  other  parts  of  the  constitution  which  serve  to 
illustrate  this  subject. 

It  is  declared  that  '^  no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  State."  Suppose  a  duty  on  the  export  of  cotton,  of 
tobacco,  or  of  flour;  and  a  suit  instituted  to  recover  it.  Ought 
judgment  to  be  rendered  in  such  a  case  ?  ought  the  judges  to  close 
their  eyes  on  the  constitution,  and  only  see  the  law. 

The  constitution  declares  "  that  no  bill  of  attainder  or  ex  post  facto 
law  shall  be  passed." 

If,  however,  such  a  bill  should  be  passed,  and  a  person  should  be 
prosecuted  under  it,  must  the  court  condemn  to  death  those  victims 
whom  the  constitution  endeavors  to  preserve  ? 

"  No  person,"  says  the  constitution,  "  shall  be  convicted  of  treason 
imless  on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court" 

Here  the  language  of  the  constitution  is  addressed  especially  to 
the  courts.     It  prescribes,  directly  for  them,  a  rule  of  evidence  not  to 
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be  departed  from.  If  the  legislature  should  change  that  rule,  and 
declare  one  witness,  or  a  confession  out  of  court,  sufficient  for  convic- 
tion, must  the  constitutional  principle  yield  to  the  legislative  act?/ 

From  these,  and  many  other  selections  which  might  be  ' 

made,  it  is  apparent  that  the  framers  of  the  constitution  *  con-  [  *  180  ] 
templated  that  instrument  as  a  rule  for  the  government  of 
courts,  as  well  as  of  the  legislature. 

Why  otherwise  does  it  direct  the  judges  to  take  an  oath  to  sup- 
port it?  This  oath  certainly  applies  in  an  especial  manner  to  their 
conduct  in  their  official  character.  How  immoral  to  impose  it  on 
them,  if  they  were  to  be  used  as  the  instruments,  and  the  knowing 
instruments,  for  violating  what  they  swear  to  support ! 

The  oath  of  office,  too,  imposed  by  the  legislature,  is  completely 
demonstrative  of  the  legislative  opinion  on  this  subject.  It  is  in 
these  words :  ^^  I  do  solemnly  swear  that  I  will  administer  justice 
without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the 
rich ;  and  that  I  will  faithfully  and  impartially  discharge  all  the  du- 
ties incumbent  on  me  as  ,  according  to  the  best  of  my  abilities 
and  understanding,  agreeably  to  the  constitution  and  laws  of  the 
United  States."  f 

Why  does  a  judge  swear  to  discharge  his  duties  agreeably  to  the 
constitution  of  the  United  States,  if  that  constitution  forms  no  rule 
for  his  government — if  it  is  closed  upon  him,  and  cannot  be  inspected 
by  him? 

If  such  be  the  real  state  of  things,  this  is  worse  them  solemn 
mockery.  To  prescribe,  or  to  take  this  oath,  becomes  equally  a 
crime. 

It  is  also  not  entirely  unworthy  of  observation,  that  in  declaring 
what  shall  be  the  supreme  law  of  the  land,  the  constitution  itself  is 
first  mentioned ;  and  not  the  laws  of  the  United  States  generally, 
but  those  only  which  shall  be  made  in  pursuance  of  the  constitution, 
have  that  rank. 

Thus,  the  particular  phraseology  of  the  constitution  of  the  United 
States  confirms  and  strengthens  the  principle,  supposed  to  be  essen- 
tial to  all  written  constitutions,  that  a  law  repugnant  to  the  consti- 
tution is  void ;  and  that  courts,  as  well  as  other  departments,  are 
bound  by  that  instrament 

The  rule  must  be  discharged. 


JL/IC;  TUlfi  WU9V  uc  u\9cnur^tfvh 

S  C.  880;  4  C.  76;  6  W.  264,  598;  5  P.  190;  6  P.  691 ;  7  P.  568;  9  P.  488; 
*.  524;  18  P.  607;  14  P.  699;  6  H.  176 ;  7  H.  185;  11  H.  272;  14  H.  108. 
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[  *  181  ]     *  Bailet  E.  Clark  t;.  Robert  Young  &  Co. 

1  0.  181. 

If  the  vendee  of  goods  indorse  to  the  rendor  a  negotiable  note  of  a  third  person,  as  a  con- 
ditional payment  for  the  goods,  and  the  vendee  nses  doe  diligence  to  obtain  payment  of 
the  note  from  the  maker,  he  may  then  sue  the  vendee  on  the  original  contract  (^  sale. 

It  is  not  necessaiy  first  to  tender  the  note  to  the  vendor. 

Nor  is  a  judgment  in  favor  of  the  indorser,  in  an  action  by  the  indorsee,  a  bar  to  an  action 
on  the  oontnct  of  sale. 

The  case  is  ftilly  stated  in  the  opinion  of  the  court  It  was  argued 
by  Swawn  and  Mason^  for  the  plaintiff,  and  d  Lee  and  £  J.  Lee^  for 
the  defendants. 

[  *190  ]  *  The  Chief  Justice  deUvered  the  opinion  of  the  court. 
This  wasa  suit  brought  by  the  defendants  in  error  against 
the  plaintiff,  in  the  circuit  court  of  the  District  of  Columbia,  sittmg  in 
the  county  of  Alexandria,  and  the  declaration  contains  two  counts  for 
goods,  wares  and  merchandises  sold  and  delivered,  and  one  for  money 
had  and  received  to  their  use.  The  cause  came  on  to  be  tried  on 
the  general  issue,  and  a  verdict  was  found  for  the  plaintiffs  below,  on 
which  the  court  rendered  judgment. 

At  the  trial  of  the  cause,  it  appeared  that  the  suit  was  brought  for  a 
quantity  of  salt  sold  and  delivered  by  Robert  Young  &  Co.  to  Clark ; 
after  which  Clark  indorsed  to  Robert  Young  &  Co.  a  promissory  note 
made  by  Mark  Edgar  to  John  Pickersgill  &  Co.,  which  had  been 
indorsed  by  them  to  the  said  daric,  and  which  v^s  payable  sixty 
days  after  date. 

This  note  was  protested  for  non-payment ;  after  which  a  suit  was 
brought  thereon  by  Robert  Young  &  Co.,  in  the  county  court  of 
Fairfax,  against  Clark ;  and  the  declaration  contained  two  counts, 
one  on  the  indorsement,  and  the  other  for  money  had  and  received 
to  the  use  of  the  plaintiffs.  In  this  suit,  verdict  and  judgment  was 
given  for  the  defendant  Clark,  the  court  of  Fairfax  being  of  opinion 
that  a  suit  could  hot  be  maintained  against  the  indorser 
[  *  191  ]  *  of  the  note,  until  a  judgment  had  been  first  obtained 
against  the  drawer,  and  his  insolvency  made  to  appear. 

After  the  determination  of  that  action,  this  suit  was  instituted  on  the 
original  contract ;  and,  at  the  trial,  the  counsel  for  the  defendant  moved 
the  court  to  instruct  the  jury,  that  if  from  the  evidence  given  in  the 
cause  they  should  be  of  opinion  that  the  promissory  note  aforesaid  was 
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indorsed  by  the  defendant  to  the  plaintilTs,  in  consequence  of  the  goods, 
wares  and  merchandises  sold  as  aforesaid,  although  the  said  indorse- 
ment was  not  intended  as  an  absolute  payment  for  the  said  goods,  wares 
and  merchandises,  or  received  as  such  by  the  plaintiffs,  but  merely 
as  a  conditional  payment  thereof,  yet  the  receipt  of  the  said  note, 
under  such  circumstances,  and  the  institution  of  the  aforesaid  suit 
by  the  said  plaintifis  against  the  said  defendant,  on  his  indorsement 
aforesaid,  made  the  said  note  so  far  a  payment  to  the  said  plaintiffs, 
for  the  said  goods,  wares  and  merchandises,  as  to  preclude  them  from 
sustaining  any  action  against  the  said  defendant  for  the  said  goods, 
wares  and  merchandises,  until  they  had  taken  such  measures  against 
the  said  Mark  Edgar,  as  were  required  by  the  laws  of  Virginia ;  and 
that  the  plaintiffs  having  instituted  the  suit  aforesaid  upon  the  said 
note  against  the  said  defendant,  and  that  having  been  decided  against 
the  said  plaintiffs,  they  were  barred  from  sustaining  this  action  against 
the  said  defendant. 

This  instruction*  the  court  refused  to  give,  but  directed  the  jury, 
that  if  they  were  of  opinion  from  the  evidence  that  the  salt  was  sold 
and  delivered  as  alleged,  and  that  the  promissory  note  aforesaid  was 
indorsed  by  the  defendant  to  the  plaintiffs  in  consequence  of  the  salt 
sold  as  aforesaid,  although  the  said  indorsement  was  not  intended 
as  an  absolute  payment  for  the  said  salt  or  received  as  such  by  the 
plaintifis,  but  merely  as  a  conditional  payment  thereof,  the  same  is  a 
discharge  to  the  defendant  for  the  salt  sold  to  him,  unless  it  is  proved 
that  due  diligence  has  been  used  to  receive  the  money  due  on  the 
note ;  but  that  the  bringing  suit  on  the  said  note  against  Mark  Ed- 
gar was  not  essentially  necessary  to  constitute  the  said  diligence ; 
and  that  the  said  diligence  may  be  proved  by  other  circumstances, 
and  their  omitting  to  bring  the  said  suit  against  Edgar 
may  be  accounted  for  by  the  insolvency  of  Edgar,  *  if  proved,  [  *  192  ] 
or  any  conduct  of  the  defendant  which  may  have  pre- 
vented the  bringing  of  the  said  suit 

To  this  opinion  the  counsel  for  the  defendant  excepted,  and  then 
prayed  the  court  to  direct  the  jury  that  the  defendant  was  entitied 
to  a  credit  for  the  amount  of  the  said  note,  unless  the  plaintifl&  could 
show  that  they  had  instituted  a  suit  thereon  against  Edgar,  or  that 
Edgar  had  taken  the  oath  of  insolvency,  or  absconded  at  the  time 
the  note  became  payable,  or  unless  the  plaintiffs  could  show  that 
they  had  offered  to  return  and  reassign  the  said  note  to  the  said 
defendant,  previous  to  the  institution  of  this  suit. 

This  direction  the  court  refused  to  give,  and  referred  the  jury  to 
their  opinion  already  given  on  the  principal  points  now  stated,  and 
to  which  an  exception  had  ahready  been  taken.    This  opinion  was 
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also  excepted  to.  A  verdict  and  judgment  was  then  rendered  for 
the  plaintiff^  without  giving  credit  for  Edgar's  note,  which  judgment 
is  now  brought  into  this  court  by  vmt  of  error. 

On  these  exceptions  it  has  been  argued  that  the  court  has  erred, 
because, 

1st.  The  conduct  of  the  plaintifib,  Young  ic  Co.,  has  disabled  them 
from  maintaining  thiB  action,  and  such  ought  to  have  been  the  direo* 
tion  to  the  jury. 

2d.  The  verdict  and  judgment  in  Fairfax  court  is  a  bar  to  this 
action. 

The  conduct  of  the  plaintiffs  was  entirely  befofe  the  jury,  to  be 
judged  of  by  them  from  the  evidence,  excepting  only  that  part  of  it 
respecting  which  the  court  gave  an  opinion.  We  are,  therefore,  only 
to  inquire  whether  the  opinion  given  by  the  court  be  erroneous. 

It  is  agreed  on  both  sides  that  the  note  in  this  case  was  not 
received  as  payment  of  the  debt,  and,  consequently,  did  not  extin- 
guish the  original  contract.  It  was  received  as  a  conditional  pay- 
ment only,  and  the  opinion  of  the  court  was,  that  in  such  a  case  the 
want  of  due  diligence  to  receive  the  money  due  thereon  would  dis- 
charge the  defendant  But  the  court  proceeded  to  state 
[  *  193  ]  that  due  *  diligence  might  be  proved,  although  no  suit  was 
instituted;  and  that  circumstances,  such  as  the  known 
insolvency  of  Edgar,  the  drawer  of  the  note,  or  any  conduct  of  Qark, 
preventing  a  suit,  would  excuse  Young  tc  Co.  for  not  having  insti* 
tuted  one. 

This  opinion  of  the  court  seems  perfectly  correct.  The  condition 
annexed  to  the  receipt  of  the  note  cannot  be  presumed  to  have 
required  that  a  suit  should  be  brought  against  a  known  insolvent,  or 
that  it  should  be  brought  against  the  will  of  the  indorser ;  if  he 
chose  to  dispense  with  it,  or  took  means  to  prevent  it,  nothing  can 
be  more  unreasonable  than  that  he  should  be  at  liberty  to  avail  him- 
self of  a  circumstance  occasioned  by  his  own  conduct. 

It  is  not  intended  to  say  that  the  person  receiving  such  a  note  is 
compellable,  without  special  agreement,  to  sue  upon  it  in  any  state 
of  things.  It  is  not  designed  to  say  that  he  may  not,  on  its  being 
protested,  return  it  to  the  indorser,  and  resort  to  his  original  cause 
of  action ;  it  is  only  designed  to  say  that,  under  the  circumstances 
of  this  case,  nothing  can  be  more  clear  than  that  there  was  no  obli- 
gation to  sue. 

The  court  gave  no  opinion  that  the  suit  in  Fairfax  was,  or  was 
not,  a  bar  to  that  brought  in  the  county  of  Alexandria. 

It  is,  however,  clear  that  no  such  bar  was  created. 

To  waive  the  question,  whether  in  such  a  case  as  this,  with  deda- 
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rations  for  such  dietinct  causes,  a  verdict  in  a  prior  suit  may  be  given 
in  evidence  as  a  bar  to  another  suit  really  for  the  same  cause  of 
action ;  it  is  perfectly  clear  that  in  this  case  the  same  question  was 
not  tried  in  both  causes. 

In  Fairfax  the  point  decided  was,  that  the  suit  against  the  indorser 
would  not  lie  until  a  suit  had  been  brought  against  the  drawer ;  in 
the  suit  in  Alexandria  the  point  to  be  decided  was,  whether  the  plain- 
tifis  had  lost  their  remedy  on  the  original  contract,  by  their  conduct 
respecting  the  note.  These  were  distinct  points,  and  the 
merits  of  *  the  latter  case  were  not  involved  in  the  decision  [  *  194  ] 
of  the  former. 

On  the  second  bill  of  exceptions,  the  only  real  new  point  made,  is, 
whether  the  action  is  maintainable  unless  Robert  Young  Sc  Co.  hctd 
offered  to  return  and  reassign  the  note  before  the  institution  of  the 
suit. 

Unquestionably  Clark  is  entitled  to  the  benefit  of  the  note,  but  as 
it  was  no  extinguishment  of  the  original  cause  of  action,  there  was 
no  absolute  necessity  to  prove  an  offer  of  the  note  befcnre  the  institu- 
tion of  the  suit.  Indeed  it  does  not  appear,  in  this  bill  of  exceptions, 
whether  the  note  was  merely  a  collateral  security  or  a  conditional 
payment  This  is  nowhere  stated  positively.  In  the  first  opinion  of 
the  court  it  is  stated  hypothetically,  and  that  opinion  must  be  consi- 
dered on  the  presumption  that  such  was  the  fact  But  no  such  pre- 
sumption is  raised  respecting  the  second  bill. 

Judgment  affirmed^  with  costs. 

8  G.  311;  5  P.  529;  16  P.319. 


Wilson  t;.  Lenox  and  Maitland. 

1  C.  194. 

A  declaration  in  debt,  founded  on  the  statute  of  Virginia,  for  the  principal,  interest,  dama- 
ges, and  costs  of  protest  of  a  bill  of  exchange,  is  bod  on  error  if  it  do  not  arer  the  amount 
of  those  costs. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbisu  A  statute  of  Virginia  gave  an  action  of  debt  on  a  pro- 
tested bill  of  exchange,  ^  for  principal,  damages,  interest,  and  charges 
of  protest"  The  declaration  did  not  aver  the  amount  of  charges  of 
protest    It  was  upon  this  point  only  the  decision  was  rested*    The 
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case  was  argued  by  C.  Lee^  E.  X  LeCy  and  Swanny  for  the  plaintiff, 
and  SimmSy  for  the  defendants. 

[  •  211  ]      •  The  Chief  Justice  delivered  the  opinion  of  the  court. 

In  this  case  there  was  an  objection  taken  to  the  plaintiff's 
declaration,  which  was  in  debt  on  a  protested  bill  of  exchange.  The 
declaration  claims  3002^  sterling,  with  damages,  interest,  and  charges 
of  protest,  on  a  protested  bill  of  exchange,  without  stating,  in  any 
part  of  it,  the  amount  of  those  charges.  The  verdict  is  for  the  debt 
in  the  declaration  mentioned,  on  which  judgment  is  rendered,  to  be 
discharged  by  a  less  sum. 

The  objection  is,  that  the  demeuid  is  uncertain,  inasmuch  as  the 
amount  of  the  charges  of  protest,  which  constitute  a  part  of  the  debt 
claimed,  is  not  stated. 

The  clause  of  the  act  on  which  this  suit  is  instituted  is  in  these 
words :  ^<  It  shall  be  lawful  for  any  person  or  persons,"  &c.,  '^  to  prose- 
cute an  action  of  debt  for  principal,  damages,  interest,  and  charges  of 
protest  against  the  drawers,"  &c.  The  charges  of  protest  constitute 
an  essential  part  of  the  debt,  and  the  declaration  would  not  pursue 
the  act  if  those  charges  should  be  omitted.  This  part,  therefore, 
cannot  be  considered  as  surplusage.  It  is  a  component  part  of  the 
debt  for  which  the  action  is  given.  Being  a  necessary  part,  its 
amount  ought  to  be  stated  with  as  much  certainty  as  the  amount  of 
the  bill 

As  this  is  a  mere  technical  objection,  the  court  would  disregard  it, 
if  it  was  not  a  principle,  deemed  essential  in  the  action  of  debt,  that 
the  declaration  should  state  the  demand  with  certainty. 

The  cases  cited  by  the  counsel  for  the  defendant  in  error  do  not 
come  up  to  this  case.  They  relate  to  different  debts ;  this  to  a  single 
debt  composed  of  different  parts. 

JudgtnefU  reversed  and  arrested. 

4  H.  262. 


*  Clarke  v.  Bazadone. 

1  C.  212. 

No  act  of  cong;ress  has  authorized  a  writ  of  error  from  this  court  to  the  general  court  of  the 
North-western  Territoiy,  consequently  such  a  writ  was  dismissed. 

This  was  a  writ  of  eiror  to  the  general  court  of  the  North-western 
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territory,  established  by  an  ordinance  of  the  old  congress,  under  the 
confederation.  There  was  no  appearance  for  the  defendant  Masorij 
for  the  plaintiff  in  error. 

•  The  Court  quashed  the  writ  of  error,  on  the  ground  [  *  214  ] 
that  the  act  of  congress  had  not  authorized  an  appeal  or 
writ  of  error  from  the  general  court  of  the  North-western  Territory, 
and,  therefore,  although  from  the  manifest  errors  on  the  face  of  the 
record,  they  felt  every  disposition  to  support  the  writ  of  error,  they 
were  of  opinion  they  could  not  take  cognizance  of  the  case. 


HooE  &  Co.  V.  Qroyerman. 
1  c.  su. 

A  charter-party  which  lets  the  whole  tonnage  of  it  veuel  for  a  to jage,  and  contains  core* 
nants  by  the  owner  that  the  outward  and  homeward  cargo  shall  be  delivered,  dangers  of 
the  seas  excepted,  and  that  he  will  keep  the  vessel  apparelled  and  manned  daring  the 
voyage,  does  not  make  the  hirer  owner  pro  hoc  vice. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia,  in  an  action  of  covenant  founded  on  a  charter-party.  The 
case  turned  mainly  on  the  construction  of  the  particular  and  very 
special  stipulations  in  the  instrument,  and  is  sufficiently  stated  in 
the  opinion  of  the  court  It  was  argued  by  Swann  and  Simms^  for 
the  plaintiff,  and  C  Lee  and  E>  X  Lee^  for  the  defendant 

•  The  Chief  Justice  delivered  the  opinion  of  the  court     [  *  229  ] 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  cir- 
cuit court  of  the  District  of  Columbia,  sitting  in  Alexandria,  on  the 
following  case. 

A  charter-party  was  entered  into  between  the  parties  on  the  tenth 
day  of  April,  1798,  whereby  Groverman  let  to  Hooe  &  Co.  a  vessel, 
of  which  he  was  owner,  for  a  voyage  to  Havre  de  Grace. 

The  first  article  states  the  indenture  to  witness,  '^  that  the  said 
Groverman  hath  granted,  and  to  freight  letten,  to  the  said  B.  T. 
Hooe  &  Co.  the  brigantine  Nancy,  whereof  he  is  owner,  commanded 
by  James  Davidson,  a  citizen  of  the  United  States,  now  lying  in  the 
port  of  Alexandria,  of  the  burden  of  one  hundred  and  ninety-seven 
tons,  or  thereabouts ;  and  for  and  in  consideration  of  the  covenants 
VOL.  I.  34 
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case  was  argued  by  C  Lee^  E.  X  Lee^  and  Swannj  for  the  plainfifi^ 
and  SimmSy  for  the  defendants. 

[  •  211  ]      •  The  Chief  Justice  delivered  the  opinion  of  the  court. 

In  this  case  there  was  an  objection  taken  to  the  plaintiff's 
declaration,  which  was  in  debt  on  a  protested  bill  of  exchange.  The 
declaration  claims  300^  sterling,  with  damages,  interest,  and  charges 
of  protest,  on  a  protested  bill  of  exchange,  without  stating,  in  any 
part  of  it,  the  amount  of  those  charges.  The  verdict  is  for  the  debt 
in  the  declaration  mentioned,  on  which  judgment  is  rendered,  to  be 
discharged  by  a  less  sum. 

The  objection  is,  that  the  demand  is  uncertain,  inasmuch  as  the 
amount  of  the  charges  of  protest,  which  constitute  a  part  of  the  debt 
claimed,  is  not  stated. 

The  clause  of  the  act  on  which  this  suit  is  instituted  is  in  these 
words :  '<  It  shall  be  lawful  for  any  person  or  persons,"  &c,  '^  to  prose- 
cute an  action  of  debt  for  principal,  damages,  interest,  and  charges  of 
protest  against  the  drawers,"  &c.  The  charges  of  protest  constitute 
an  essential  part  of  the  debt,  and  the  declaration  would  not  pursue 
the  act  if  those  charges  should  be  omitted.  This  part,  thereforci 
cannot  be  considered  as  surplusage.  It  is  a  component  part  of  the 
debt  for  which  the  action  is  given.  Being  a  necessary  part,  its 
amount  ought  to  be  stated  with  as  much  certainty  as  the  amount  of 
the  bilL 

As  this  is  a  mere  technical  objection,  the  court  would  disregard  it, 
if  it  was  not  a  principle,  deemed  essential  in  the  action  of  debt,  that 
the  declaration  should  state  the  demand  with  certainty. 

The  cases  cited  by  the  counsel  for  the  defendant  in  error  do  not 
come  up  to  this  case.  They  relate  to  different  debts ;  this  to  a  single 
debt  composed  of  different  parts. 

Judgment  reversed  and  arrested. 

4  H.  262. 


*  Clarke  v.  Bazadone. 

I  C.  212. 

No  act  of  confess  has  anthorized  a  writ  of  error  from  this  court  to  the  ^nerai  court  of  the 
North-westem  Territory,  consequently  such  a  writ  was  dismissed. 

This  was  a  writ  of  error  to  the  general  court  of  the  North-western 
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territory,  established  by  an  ordinance  of  the  old  congress,  under  the 
confederation.  There  was  no  appearance  for  the  defendant.  Mason^ 
for  the  plaintiff  in  error. 

•  The  Court  quashed  the  writ  of  error,  on  the  ground  [  *  214  ] 
that  the  act  of  congress  had  not  authorized  an  appeal  or 
writ  of  error  from  the  general  court  of  the  North-western  Territory, 
and,  therefore,  although  from  the  manifest  errors  on  the  face  of  the 
record,  they  felt  every  disposition  to  support  the  writ  of  error,  they 
were  of  opinion  they  could  not  take  cognizance  of  the  case. 


HOOE   &   Co.  V.   QROYERItfAN. 

1  0.  su. 

A  duuter-party  which  lets  the  whole  tonnage  of  a  vessel  for  a  rojage,  and  contains  core- 
nants  by  the  owner  that  the  outward  and  homeward  cargo  shall  be  delivered,  dangers  of 
the  seas  excepted,  and  that  he  will  keep  the  vessel  apparelled  and  manned  daring  the 
voyage,  does  not  make  the  hirer  owner  pro  hoc  vice* 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia,  in  an  action  of  coveneuit  founded  on  a  charter-party.  The 
case  turned  mainly  on  the  construction  of  the  particular  and  very 
special  stipulations  in  the  instrument,  and  is  sufficiently  stated  in 
the  opinion  of  the  court.  It  was  argued  by  Swann  and  Simms^  for 
the  plaintiff,  and  C.  Lee  and  E.  X  Lee^  for  the  defendant 

•  The  Chief  Justice  delivered  the  opinion  of  the  court.     [  *  229  ] 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  cir- 
cuit court  of  the  District  of  Columbia,  sitting  in  Alexandria,  on  the 
following  case. 

A  charter-party  was  entered  into  between  the  parties  on  the  tenth 
day  of  April,  1798,  whereby  Groverman  let  to  Hooe  &  Co.  a  vessel, 
of  which  he  was  owner,  for  a  voyage  to  Havre  de  Grace. 

The  first  article  states  the  indenture  to  witness,  '^  that  the  said 
Groverman  hath  granted,  and  to  freight  letten,  to  the  said  B.  T. 
Hooe  &  Co.  the  brigantine  Nancy,  whereof  he  is  owner,  commanded 
by  James  Davidson,  a  citizen  of  the  United  States,  now  lying  in  the 
port  of  Alexandria,  of  the  burden  of  one  hundred  and  ninety^-seven 
tons,  or  thereabouts;  and  for  and  in  consideration  of  the  covenants 
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hereinafter  mentioned,  doth  grant,  and  to  freight  let,  nnto  the  said 
B.  T.  Hooe  &  Co.,  their  executors  and  administrators,  the  whole 
tonnage  of  the  aforesaid  vessel  called  The  Nancy,  from  the  port  of 
Alexandria,  in  Virginia,  to  the  port  of  Havre  de  Grace,  in  France, 
and  back  to  the  said  port  of  Alexandria,  in  a  voyage  to  be  made  by 
the  said  B.  T.  Hooe  &  Co.,  with  the  said  brigantine,  in  man- 
[  *  230  ]  ner  hereinafter  mentioned ;  that  is  to  say,  to  sail  with  the  *  first 
fair  wind  and  weather  that  shall  happen  after  she  is  com- 
pletely laden,  from  the  said  port  of  Alexandria,  with  a  cargo  of 
tobacco  to  be  shipped  by  said  R.  T.  Hooe  &  Co.,  to  the  said  port  of 
Havre  de  Ghrace,  and  there  deliver  the  said  cargo  to  Messrs.  Andrews 
&  Co.,  of  that  town,  merchants,  or  to  their  assigns,  in  good  order, 
the  danger  of  the  seas  only  excepted ;  and  at  the  said  port  of  Havre 
de  Grace  to  take  on  board  a  full  freight  or  lading  of  such  goods  as 
the  said  Andrews  &  Co.  may  think  proper  to  put  on  board  said  brig- 
antine, as  a  return  cargo,  with  which  the  said  vessel  is  to  make  the 
best  of  her  way  directiy  back  to  the  port  of  Alexandria,  and  there 
safely  deliver  such  cargo  to  the  said  R.  T.  Hooe  &  Co." 

Groverman  further  covenants  with  the  said  R.  T.  Hooe  &  Co.  that 
the  vessel  is,  and  shall  during  the  voyage  be  kept,  in  good  condition, 
and  furnished  with  all  manner  of  necessary  and  proper  rigging,  &c., 
and  with  mariners  to  navigate  her.  He  further  covenants  to  allow 
twenty-five  running  days  for  lading  the  vessel  at  the  port  of  Alexan- 
dria, thirty  days  for  discharging  her  cargo  and  taking  on  board  the 
return  cargo  at  Havre,  and  ten  days  for  receiving  her  inward  cargo 
at  Alexandria. 

In  consideration  of  these  covenants,  R.  T.  Hooe  &  Co.  engage  to 
pay  the  stipulated  freight,  and  8Z.  85.  for  every  day's  demurrage,  if 
any  there  should  be  by  their  default,  at  the  port  of  Alexandria  ;  and 
one  hundred  and  fifty-one  livres  by  the  day  for  every  day's  demur- 
rage, occasioned  by  their  default  at  the  port  of  Havre  de  Grace. 

On  the  11th  day  of  April  provisional  articles  were  entered  into 
between  the  same  parties  by  which  it  was  stipulated  that, 

1st.  "  The  captain,  or  commander,  shall  be  instructed  by  his  owner, 
previous  to  his  sailing  from  Alexandria,  to  touch  at  Falmouth  in 
such  manner  as  shall  appear  to  his  crew  that  there  was  a  necessity 
for  his  so  doing,  there  to  lay  off  and  on  twenty-four  hours,  or  longer 
if  desired,  in  daylight,  during  which  time  there  will  come  off  orders 
from  Mr.  Fox,  the  American  consul,  Mr.  Thomas  Wilson,  of  Lon- 
don, or  Messrs.  Andrews  &  Co.,  of  Havre  de  Grace. 
[  •231  ]  •2dly.  "  On  receiving  these  orders  the  captain,  or  com- 
mander, must  proceed  directly  for  Havre  de  Grace,  London, 
Hamburg,  Bremen  or  Rotterdam,  as  he  may  be  directed,  and  at  one 
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of  these  ports  deliver  his  cargo,  to  such  person  or  persons  as  the 
aforesaid  orders  may  direct" 

The  third  and  fourth  articles  apply  the  covenants  of  the  charter- 
party,  respecting  the  conduct  of  the  vessel  in  the  port  of  Havre, 
to  the  contingency  of  her  being  ordered  to  some  other  port ;  and  to 
the  freight,  and  stipulate  the  demurrage  to  be  6^  Ss,  sterling  by  the 
day. 

The  fifth  article  is  in  these  words : 

5th.  "  If  the  vessel  is  detained  over  twenty-four  hours  at  Fal- 
mouth, demurrage  shall  be  paid  for  the  time  at  the  rate  stipulated  in 
the  charter-party."  On  the  20th  of  June,  1798,  the  vessel  arrived  in 
Falmouth  roads,  about  three  leagues  firom  the  port  of  Falmouth, 
where  the  master  laid  her  to,  and  immediately  went  on  shore,  and 
applied  to  Mr.  Fox,  the  American  consul,  for  orders  where  to  proceed. 
Fox  replied  that  he  had  received  no  orders  for  him,  and  that,  there- 
fore, he  must  bring  the  vessel  into  the  port  of  Falmouth,  and  there 
remain  until  orders  were  received  for  him  to  proceed  to  his  port  of 
discharge. 

These  orders  were  given  to  avoid  the  penalties  of  the  British 
hovering  act,  which  subjected  to  forfeiture  the  vessel  and  cargo  if 
found  in  the  situation  in  which  The  Nancy  would  have  been,  if  she 
had  waited  for  orders  without  entering  the  port.  The  captain  imme- 
diately brought  his  vessel  into  port,  where  she  was  seized  on  suspi- 
cion of  being  French  property,  and  detained  for  nearly  three  months. 

After  the  seizure,  on  the  23d  day  of  June,  the  captain  received 
orders  from  Thomas  Wilson,  through  Fox,  to  proceed  with  his  vessel 
to  London,  there  to  deliver  her  cargo. 

This  suit  is  brought  by  Groverman  to  recover  damages  against 
B.  T.  Hooe  &  Co.  for  this  detention. 

The  declaration  states  the  charter-party  and  provisional 
agreement,  and  then  assigns  a  breach  of  them  in  *  these  [  *  232  ] 
words:  ''And  the  said  plaintiff  doth  aver  that  the  said  brig 
arrived  off  Falmouth,  on  the  19th  day  of  June,  1798,  when  the  captain, 
by  the  orders  of  the  aforesaid  Mr.  Fox,  the  agent  of  the  said  defend- 
ants, conveyed  her  into  the  port  of  Falmouth,  by  means  whereof  the 
said  brig  was  detained  in  the  aforesaid  port  of  Falmouth  more  than 
twenty-four  hours,  to  wit,  from  the  20th  day  of  June  last  aforesaid, 
to  the  11th  day  of  September  in  the  year  1798,  when  she  sailed  by 
the  orders  of  Andrews  &  Co.,  the  agents  for  the  said  defendants,  for 
the  Downs."  And  the  declaration  then  charges  that  the  defendants 
had  not  paid  the  demurrage  stipulated  in  the  charter-party,  or  in  the 
provisional  articles. 

Issue  was  joined  on  the  plea  of  conditions  performed,  and  the 
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jary  found  a  special  verdict,  containing  the  facts  already  stated,  and 
further,  that  before  the  vessel  sailed  from  Alexandria  the  captain  was 
told  by  R.  T.  Hooe,  that  on  his  arrival  off  Falmouth  be  would  re- 
ceive instructions  from  Mr.  Fox,  the  American  consul,  and  that  he 
must  abide  by  such  instructions  ;  and  that  it  was  by  the  default  of 
the  defendants  or  their  agents  in  failing  to  have  orders  ready  on  the 
arrival  of  the  said  vessel  off  Falmouth  as  aforesaid,  designating  and 
directing  to  which  of  the  ports  of  discharge  mentioned  in  the  second 
article  of  the  provisional  Gurticles  aforesaid  the  said  vessel  was  to  pro- 
ceed, and  by  the  orders  given  to  the  said  Davidson,  (the  master,)  by 
the  said  Mr.  Fox,  that  the  said  Davidson  did  bring  the  said  vessel  to 
anchor  in  the  said  port  of  Falmouth,  and  that  the  said  vessel  and 
cargo  were  subjected  to  the  seizure  and  detention  aforesaid ;  if  the 
law  be  for  the  plaintiff,  the  jury  find  794/.  19^.  9d.  Virginia  currency, 
damages ;  if  the  law  be  for  the  defendants,  then  they  find  for  the  de- 
fendants. 

The  circuit  court  was  of  opinion  that  the  law  was  for  the  plaintiffy 
and  rendered  judgment  in  his  favor. 

To  support  this  judgment,  the  special  verdict  ought  to  show  that 
B.  T.  Hooe  &  Co.,  the  defendants  in  the  circuit  court,  have  broken 
some  covenant  contained  in  the  agreements  between  the  [Parties ;  and 
that  the  breaches  assigned  in  the  declaration  are  upon  tiie  covenant 

so  broken. 
[  *  233  ]      *  The  breach  assigned  is  the  non-payment  of  demurrage 
stipulated  to  be  paid,  for  a  longer  detention  than  twenty- 
four  hours  at  Falmouth ;  and  it  is  to  be  inquired  whether  the  decla- 
ration makes  a  case  showing  demurrage  to  be  demandable,  and  how 
far  the  special  verdict  sustains  that  case. 

The  case  made  by  the  declaration  is. 

That  on  the  arrival  of  the  vessel  off  Falmouth,  the  captain  took 
her  into  port  by  order  of  Mr.  Fox,  by  means  whereof  she  was  detained 
more  than  twenty-four  hours. 

The  question  arising  out  of  this  case,  for  the  consideration  of  the 
court,  is, 

Does  it  show  a  breach  of  covenant  on  the  part  of  B.  T.  Hooe  Sc 
Ck).,  which  subjects  them  to  demurrage  for  the  detention  stated  ? 

The  fifth  article  is  supposed  to  be  broken.  The  words  of  the  cove- 
nant are : "  If  the  vessel  is  detained  over  twenty-four  hours  at  Falmouth, 
demurrage  shall  be  paid  for  the  time,  at  the  rate  stipulated  in  the 
charter-party."  If  this  clause  provides  for  every  detention  whatever, 
however  it  may  be  occasioned,  the  inquiry  is  at  an  end,  and  the  judg- 
ment should  be  aflirmed  But  on  looking  into  the  provisional  arti- 
cles, the  general  expressions  here  used  will  be  found  to  be  explained. 
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The  first  of  these  articles  stipulates  that  the  captain  should  touch  at 
Falmouth,  there  to  lay  off  and  on  for  twenty-four  hours  (or  longer  if 
desired)  in  daylight,  during  which  time  there  will  come  off  orders  from 
Mr.  Fox,  the  American  consul,  Mr.  Thomas  Wilson,  of  London,  or 
Messrs.  Andrews  &  Co.,  of  Havre  de  Grace. 

Here,  then,  is  a  power  given  to  R.  T.  Hooe  &  Co.,  to  detain  the 
vessel  longer  than  twenty-four  hours,  lying  off  and  on  at  the  port  of 
Falmouth,  waiting  for  orders,  and  it  is  the  only  rational  construction 
which  can  be  given  the  contract  to  suppose  that  the  fifth  article  re- 
fers to  the  first 

*  A  certain  number  of  days  are  allowed  for  lading  the  ves-  [  *  234  ] 
sel  in  Alexandria.    But  more  days  may  be  required,  in 
which  case  demurrage  is  to  be  paid.     So  with  respect  to  discharging 
and  relading  the  vessel  at  the  port  of  delivery  in  Europe ;  and  so  with 
respect  to  the  return  cargo  in  Alexandria ;  in  each  case  demurrage  is 
stipulated  in  the  event  of  a  longer  detention  than  is  agreed  on. 

'  When,  then,  a  time  is  given  to  wait  for  orders  at  Falmouth,  it  is 
reasonable  to  suppose  that  the  demurrage,  which  is  to  be  paid,  for  a 
longer  detention  than  the  time  given,  relates  to  a  detention  occasioned 
by  waiting  for  orders,  or  some  breach  of  covenant  by  R.  T.  Hooe  & 
Co. 

The  declaration  does  not  state  the  vessel  to  have  waited,  lying  off 
and  on,  for  orders,  but  to  have  been  taken  into  port  by  the  orders  of 
Mr.  Fox,  when  she  was  seized  and  detained  by  the  officers  of  the 
British  government. 

The  covenant  then,  was  broken  by  taking  the  vessel  into  port,  and 
it  is  to  be  inquired  who  is  answerable  for  this  breach. 

It  has  been  argued  that  R.  T.  Hooe  &  Co.  are  answerable  for  it, 
because, 

1.  Their  orders  for  the  further  prosecution  of  the  voyage  ought  to 
have  been  in  readiness  as  stipulated. 

2.  The  vessel  was  taken  into  port  by  the  orders  of  their  agent,  for 
whose  acts  they  are  accountable. 

3.  The  captain  was,  for  the  voyage,  their  captain ;  and  the  stipu- 
lation to  lay  off  and  on,  therefore,  being  broken  by  him,  was  broken 
by  them.  ^ 

To  the  first  argument,  founded  on  the  non-reception  of  orders,  the 
observation  already  made  may  be  repeated  The  declaration  does 
not  attribute  the  detention  to  that  cause,  but  to  a  compliance  with 
the  orders  of  Fox  in  taking  the  vessel  into  port 

If,  however,  the  charge  in  the  dedcuration  bad  been,  that 
orders  were  not  ready  on  the  arrival  of  the  vessel,  •  that  [  *  235  ] 
charge  would  have  been  answered  by  the  contract  itself| 

34» 
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which  allows  a  delay  of  twenty-four  hours  for  the  reception  of  orders, 
without  paying  demurrage,  and  a  longer  time,  if  required,  on  paying 
therefor  at  the  rate  of  6/.  6s,  sterling  by  the  day* 

The  failure,  then,  to  have  the  orders,  for  the  farther  destination  of 
the  vessel,  in  readiness  on  the  arrival  of  the  captain,  or  even  within 
the  twenty-four  hours  after  his  arrival,  was  no  breach  of  contract  on 
the  part  of  R.  T.  Hooe  &  Co.,  since  it  was  an  event  contemplated, 
and  provided  for,  by  the  parties ;  and  the  question  Whether  in  the 
actual  case  which  has  happened,  that  is,  of  a  delay  longer  than  twen- 
ty-four hours  in  giving  the  orders,  but  of  a  seizure  before  that  time 
elapsed,  R.  T.  Hooe  &  Co.  are  responsible  for  demurrage  accruing 
between  the  termination  of  the  twenty-four  hours  and  the  receipt  of 
the  orders,  cannot  be  made  in  this  case,  because  there  is  no  allegation 
in  the  declaration  which  puts  that  fact  in  issue. 

The  court  will  proceed,  then,  to  consider  whether, 

2dly.  R.  T.  Hooe  &  Co.  are  made  accountable  for  the  vessel's  being 
taken  into  port,  since  that  measure  was  adopted  in  pursuance  of  the 
instructions  of  their  agent,  Mr.  Fox. 

The  finding  of  the  jury  goes  far  to  prove  that  the  defendants  in 
the  court  below  have  made  themselves  responsible  for  the  conduct  of 
Fox.  They  find  that  R.  T.  Hooe  informed  the  captain  before  he 
sailed  from  Alexandria,  that  on  his  arrival  off  Falmouth,  he  would 
receive  orders  from  Mr.  Fox,  and  that  he  must  abide  by  such  instruc- 
tions. This  finding  creates  some  difficulty  in  the  case.  But  this 
communication  from  Mr.  Hooe  to  the  captain  ought  to  be  taken,  it 
is  conceived,  in  connection  with  the  provisional  articles.  Those  arti- 
cles explain  the  nature  of  the  orders  to  be  received,  and  by  which  the 
captain  was  directed  to  abide.  In  them  it  is  expressly  stipulated  that 
on  receiving  these  instructions,  the  captain  should  proceed  directiy 
for  Havre  de  Grace,  London,  Hamburg,  Bremen,  or  Rotterdam,  as  he 
should  be  directed.  The  orders,  then,  which  he  was  to  receive  snd 
obey,  must  be  supposed  compatible  with  this  agreement. 
[  *  236  ]  *  This  construction  is  the  more  reasonable,  because,  annexed 
to  the  provisional  articles,  is  an  acknowledgment  on  the  part 
of  the  captain,  that  he  was  to  act  conformably  to  them.  He  ought 
not  to  have  understood  declarations  of  the  kind  stated  in  the  verdict, 
as  directing  a  departure  from  a  written  agreement  entered  into  by  the 
owner  and  freighters  of  the  vessel,  and  to  which  he  had  bound  him- 
self to  conform. 

This  article  seems,  too,  to  explain  the  power  delegated  by  Hooe  & 
Co.  to  Fox ;  and  to  show  that  he  was  their  agent  for  the  purpose  of 
directing  the  further  destination  of  the  vessel,  but  for  no  other  pur- 
pose. 
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If  this  be  the  correct  mode  of  understanding  this  part  of  the  ver< 
diet)  and  it  is  believed  to  be  so,  then  the  particular  conduct  of  Hooe 
&  Co.  did  not  authorize  the  captain  to  obey  the  orders  of  the  Ameri- 
can consul  in  taking  the  vessel  into  port ;  nor  are  they  responsible  for 
the  consequences  of  that  measure,  unless  they  could  be  considered 
as  responsible  for  a  violation  of  the  covenant  by  the  act  of  the  cap- 
tain. 

If  these  facts  are  to  be  differently  understood,  and  the  communica- 
tion made  by  Hooe  to  the  captain  is  to  be  understood  as  authorizing 
him  to  obey  any  order  given  by  Fox,  though  that  order  should  be 
directly  repugnant  to  the  provisional  articles,  still  the  liability  of 
Hooe  &  Co.  in  this  suit,  will  depend  on  the  question  whether  the  co- 
venant to  lay  off  and  on  at  the  port  of  Falmouth,  was  a  covenant  on 
the  part  of  the  owner,  or  the  freighters  of  the  vesseL  This  depends 
so  much  on  the  question  whether  Groverman  or  B.  T.  Hooe  &  Co. 
were  owners  of  the  vessel  for  the  voyage,  that  it  will  more  properly 
be  considered  with  that  point 

3.  Was  the  captain  under  the  direction  of  Gtroverman  or  Hooe  & 
Co.  for  the  voyage  ? 

This  is  to  be  determined  by  the  whole  charter-party,  and  the  pro- 
visional articles  taken  together. 

It  has  been  observed  at  the  bar,  and  the  observation  has 
considerable  weight,  that  Groverman  lets  the  tonnage  of  *the  [  *  237  ] 
vessel,  and  not  the  whole  vessel,  to  the  freighters.  The  ex- 
pression of  the  charter-party,  it  will  be  perceived,  varies  in  the  part 
descriptive  of  the  agreement,  from  what  is  used  in  the  part  constitut- 
ing the  written  agreement.  The  indenture  witnesses,  '^  that  the  said 
Groverman  hath  granted,  and  to  freight  letten,  to  the  said  B.  T.  Hooe 
&  Co.  the  brigantine  Nancy,  whereof  he  is  owner,"  &cc,  but  immedi- 
ately proceeds  to  say,  '^  and  for  and  in  consideration  of  the  covenants 
hereinafter  mentioned,  doth  grant,  and  to  freight  let,  to  the  said  R.  T. 
Hooe  &  Co.  the  whole  tonnage  of  the  aforesaid  vessel,  from  the  port 
of  Alexandria,  in  Virginia,  to  the  port  of  Havre  de  Grace,  in  France," 
&c.  As  the  latter  are  the  operative  words  which  really  constitute  the 
contract,  it  is  conceived  that  they  ought  to  prevail  in  construing  that 
contract  Groverman,  then,  has  only  let  to  Hooe  &  Co.  the  tonnage 
of  the  vessel,  and,  therefore,  is  the  less  to  be  considered  as  having  re- 
linquished ownership  of  her  during  the  voyage.  There  are  other  cir- 
cumstances which  serve  to  show  that  the  direction  of  the  vessel,  dur- 
ing the  voyage,  was  intended  to  remain  with  Groverman.  The 
cargo  is  to  be  delivered  to  Messrs.  Andrews  &  Co.  of  Havre  de  Grace, 
in  good  order,  the  dangers  of  the  seas  only  excepted.  This  is  an  un- 
dertaking on  the  part  of  Groverman,  which  he  certainly  would  not  have 
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made  if  he  had  relinquished  the  direction  of  the  voyage  to  Hooe  & 
Co.  If  the  vessel  pro  hoc  viccy  had  been  their  vessel,  Groverman 
would  not  have  contracted  for  the  delivery  of  the  cargo ;  and  for  the 
delivery  to  a  specified  person. 

If  the  freighters  had  owned  and  commanded  the  vessel,  they  might 
have  delivered  the  cargo  in  Havre  to  any  other  person,  or  have  dis- 
charged at  a  port  short  of  Havre,  without  injury  to  Groverman.  So 
the  cargo  taken  on  board  at  Havre  is  to  be  such  as  Andrews  &  Co. 
may  think  proper ;  which  return  cargo  is  to  be  delivered  to  Hooe  & 
Co.,  in  Alexandria.  These  stipulations  all  indicate  -that  the  voyage 
was  to  be  performed  under  the  orders  of  Groverman,  because  the  acts 
stipulated  are  to  be  done  by  him,  and  the  covenants  are  his  cove* 
nants. 

This  is  further  evidenced  by  the  subsequent  language  of  the  char* 
ter-party.     The  succeeding  sentence  begins  with  the  words, 
[  *  238  ]  '^  And  the  said  Groverman  doth  further  ^covenant  to  and 
with  the  said  B.  T.  Hooe  &  Co."  jz;c.,  showing  that  the  pre- 
ceding covenants  were  all  on  the  part  of  Groverman.     This  further 
covenant  is  not  only  for  the  present  condition  of  the  vessel,  but  that 
she  shall  be  kept  well  apparelled  and  well  manned  by  the  said  Gro- 
veman  during  the  voyage.   The  captain,  then,  was  Groverman's  cap- 
tain, the  mariners  were  Groverman's  mariners;  and  this  furnishes  an 
additional  reason  for  supposing  the  captain  and  mariners  to  be  under 
his  direction. 

After  some  further  covenants  on  the  part  of  Groverman,  the  charter- 
party  proceeds  thus :  ^'  In  consideration  whereof  the  said  R.  T.  Hooe 
&  Co.  do  covenant,  &c.  to  and  with  the  said  W.  Groverman,  &c.,  that 
they  will  well  and  truly  pay  the  freight  stipulated  therein." 

Thus  the  whole  language  of  the  charter-party  goes  to  prove  that 
the  covenants  respecting  the  voyage  are  on  the  part  of  Groverman, 
and  on  that  account,  as  well  as  on  the  account  of  his  letting  only  the 
tonnage  of  the  vessel,  and  furnishing  the  captain  and  mariners,  &o., 
he  is  to  be  considered  as  the  owner  of  the  vessel  for  the  voyage,  un- 
der the  charter-party.  This  opinion  is  strengthened  ratiier  than 
weakened  by  the  provisional  articles. 

The  first  article  stipulates  that  particular  instructions  respecting 
the  voyage  shall  be  given  to  the  captain,  by  Groverman,  before  its 
commencement.  The  words  are :  '<  The  captain  or  conmiander  shall 
be  instructed  by  his  owner,  previous  to  his  sailing  from  the  port  of 
Alexandria,  to  touch  at  Falmouth,"  <'  there  to  lay  off  and  on  twenty- 
four  hours  (or  longer  if  desired)  in  daylight,"  &c.  These  orders, 
then,  to  the  captain  were  to  be  given  by  Groverman,  and  it  was  by 
his  authority  that  the  captain  was  to  act  on  that  occasion.     This  ex- 
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plains  the  doubt  as  to  the  person  who  was  to  be  considered  as  cove- 
nanting that  the  vessel  should  lay  off  and  on,  for  twenty-four  hours, 
at  the  port  of  Falmouth,  and  tends  to  show  who  was  responsible  for 
the  breach  of  that  covenant.  This,  too,  is  in  addition  to  covenants 
in  the  charter-party,  which  are  plainly  Ghroverman's,  and  is  therefore 
the  more  to  be  considered  as  a  covenant  on  his  part  The  act  was 
to  be  performed  by  his  authority,  and  the  covenant  was  his  cove- 
nant. 

•  On  a  consideration,  then,  of  the  whole  contract  between  [  *  239  ] 
the  parties,  the  court  is  of  opinion  that  Groverman  remained 
the  owner  of  the  vessel  during  the  voyage,  and  is  answerable  for  any 
misconduct  of  the  captain. 

The  covenant  to  lay  off  and  on  at  the  port  of  Falmouth,  being  the 
covenant  of  Groverman,  the  freighters  axe  not  answerable  in  this  ac- 
tion for  the  breach  of  it,  should  the  orders  of  Fox  be  understood  as 
their  orders.  It  is  probable  that  the  course  taken  by  the  captain  was 
the  most  prudent  course ;  but  were  it  otherwise,  the  orders  of  Fox 
might  excuse  the  owner  from  any  action  brought  by  the  freighters  for 
loss  sustained  by  them  in  consequence  of  going  into  Falmouth,  but 
could  not  entitle  him  in  this  action  against  the  freighters. 

It  is,  then,  the  opinion  of  this  court,  that  on  this  special  verdict, 
the  law  is  for  the  defendants. 

JudgmerU  reversed^  and  the  circuit  court  to  enter  judgment  for  the 
defewUmts. 

8  a  39. 


Gabriel  Wood,  original  Defendant,  v.  William  Owings  and  Job 
Smith,  Assignees  of  William  Robb,  a  bankrupt,  original  Plaintiff. 

1  C.  289. 

The  act  of  Maryland  requiring  a  deed  of  land  to  be  acknowledged  and  recorded  does  not  ap- 
ply to  the  instrument,  but  to  the  estate  designed  to  be  conveyed,  and  such  an  instrument  is 
an  executed  deed  from  the  time  of  its  deliyery. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  fourth  circuit, 
sitting  at  Baltimore.  It  was  an  action  by  assignees  of  a  bankrupt, 
and  the  question  raised,  together  with  the  material  facts  upon  which 
it  depended,  are  stated  in  the  opinion  of  the  court  The  case  was 
argued  by  Ma/rtin^  for  the  plaintifl^  and  Harper^  for  the  defendant. 
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[  *  250  ]       *  The  Chief  Justice  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
fourth  circuit  sitting  at  Baltimore,  in  the  following  case. 

On  the  30th  of  May,  1800,  William  Robb,  who  was  then  a  mer- 
chant, carrying  on  trade  and  merchandise  in  the  State  of  Maryland, 
signed,  sealed,  and  delivered  to  Grabriel  Wood,  an  instrument  of 
writing,  purporting  to  convey  to  the  said  Grabriel  his  real  and  per- 
sonal estate,  in  trust,  to  secure  him  from  certain  notes  and  acoepir 
ances  made  by  him,  on  account  of  the  said  Robb,  and  afterwards,  in 
trust  for  other  creditors  in  the  deed  mentioned.  This  deed  was  ac- 
knowledged on  the  14th  of  June ;  and  was  then  enrolled  according 
to  the  laws  of  Maryland. 

On  the  12th  of  July,  1800,  a  commission  of  bankruptcy  was  sued 
out,  founded  on  the  execution  of  the  deed  above-mentioned,  and  ihe 
said  William  Robb  being  declared  a  bankrupt,  his  effects  were  as- 
signed to  William  Owings  and  Job  Smith,  who  brought  this  suit 
against  Grabriel  Wood,  to  recover  the  money  received  by  him  under 
the  deed  aforementioned. 

Judgment  was  confessed  by  the  defendant  below,  subject  to  the 
opinion  of  the  court  on  a  case  stated,  of  which  the  foregoing  were  the 
material  facts. 

The  court  gave  judgment  in  favor  of  the  assignees,  to  which  judg- 
ment a  writ  of  error  was  sued  out  by  the  present  plaintiff. 

The  only  question  made  by  the  counsel  was,  whether  the  deed 
stated  in  the  case  was  an  act  of  bankruptcy. 

On  the  4th  of  April,  1800,  congress  passed  an  act  to  es- 
[  *  351  ]  tablish  a  uniform  system  of  bankruptcy  throughout  *  the 
United  States,  which  declares,  among  other  things,  that 
any  merchant  who  shall,  after  the  first  day  of  June  next  succeeding 
the  passage  of  the  act,  with  intent  unlawfully  to  delay  or  defraud  his 
creditors,  make,  or  cause  to  be  made,  any  fraudulent  conveyance  of 
his  lauds  or  chattels,  shaU  be  deemed  and  adjudged  a  bankrupt 

It  was  admitted,  in  the  argument,  that  this  deed,  if  executed  after 
the  1st  day  of  June,  would  have  been  an  act  of  bankruptcy,  but  that 
being  sealed  and  delivered  on  the  30th  of  May,  it  was  not  within  the 
act,  which  only  comprehends  conveyances  made  after  the  1st  of  June. 

For  the  defendants  in  error  it  was  contended,  that,  by  the  laws  of 
Maryland,  a  deed  is  not  complete  until  it  is  acknowledged,  and  there- 
fore this  conveyance  was  made  on  the  14th  of  June,  when  it  was  ac- 
knowledged ;  and  not  on  the  30th  of  May,  when  it  was  sealed  and 
delivered. 

The  Maryland  act  alluded  to  was  passed  in  1766,  and  declareSi 
"  that  after  the  1st  day  of  May  next,  no  estate  of  inheritance  or  free- 
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hold,  or  any  declaration  or  limitation  of  use,  or  any  estate  for 
above  seven  years,  shall  pass  or  take  effect,  except  the  deed  or  convey- 
ance, by  which  the  same  shall  be  intended  to  pass  or  take  effect,  shall 
be  acknowledged  in  the  provincial  court,  or  before  one  of  the  justices 
thereof,  in  the  'county  court,  or  before  two  justices  of  the  same  county 
where  the  lands,  tenements,  or  hereditaments,  conveyed  by  such  deed 
or  conveyance  do  lie,  and  be  also  enrolled,  &c.,  within  six  months 
after  the  date  of  such  deed  or  conveyance." 

The  5th  section  gives  the  conveyance,  so  acknowledged  and  enroll- 
ed, relation  to  the  date  thereof. 

It  is  a  well-established  doctrine  of  the  common  law,  that  a  deed 
becomes  complete  when  sealed  and  delivered.  It  then  becomes  the 
act  of  the  person  who  has  executed  it,  and  whatever  its  operation 
may  be,  it  is  his  deed.  The  very  act  of  livery,  which  puts  the  paper 
into  the  possession  of  the  party  for  whose  benefit  it  is  made,  seems 
to  require  the  construction  that  it  has  become  a  deed. 

•  The  question  now  made  to  the  court  is,  whether  the  act  [  *  252  ] 
of  the  legislature  of  Maryland  has  annexed  other  requisities 
to  an  instrument  of  writing  conveying  lands,  without  the  performance 
of  which  not  only  the  passing  of  the  estate,  intended  to  be  conveyed, 
is  arrested,  but  the  instrument  itself  is  prevented  from  becoming  the 
deed  of  the  person  who  has  executed  it 

Upon  the  most  mature  consideration  of  the  subject,  the  opinion  of 
the  court  is,  that  the  words,  used  in  the  act  of  Maryland,  which  have 
been  recited,  consider  the  instrument  as  a  deed,  although  inoperative 
till  acknowledged  and  enrolled. 

The  words  do  not  apply  to  the  instrument,  but  to  the  estate  that 
instrument  is  intended  to  convey. 

Since,  then,  the  bankrupt  law  of  the  United  States  does  not  affect 
deeds  made  prior  to  the  1st  of  June,  1800,  and  this  deed  was  made 
on  the  30th  of  May,  1800,  the  court  is  of  opinion,  that  the  rights 
vested  by  the  deed,  (whatever  they  might  be,)  are  not  devested  in 
favor  of  the  assignees  of  the  bankrupt,  and,  therefore,  that  they  ought 
not  to  have  recovered  in  this  case. 

Judgment  reversed^  aoid  judgment  of  non  pros,  to  be  entered. 

14  H.  253. 
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United  States  v,  Sibcms. 

1  C.  252. 

The  acts  of  congress  of  the  27th  of  Febmaiy,  1801,  (2  Stats,  at  Laiige,  103,)  and  Sd  of 
March,  1801,  (2  Stats,  at  iMrge,  115,)  did  not  enable  the  United  States  in  their  own  name 
to  recover  a  penalty,  given  by  the  law  of  Vii^ginia  to  the  person  who  should  sne  for  the 
same,  for  an  offence  committed  in  that  part  of  the  District  of  Colambia  which  was  ceded 
by  Virginia. 

The  fines  mentioned  in  the  second  section  of  the  last-mentioned  act  are  snch  only  as  aocmed 
by  law,  in  whole  or  in  part,  to  the  government 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.  The  defendant  was  indicted  for  keeping  a  faro  bank  at 
Alexandria,  contrary  to  the  act  of  assembly  of  Virginia,  which  made 
it  an  offence,  punishable  by  a  fine  of  ^150,  ^'  to  be  recovered  in  any 
court  of  record  by  any  person  who  will  sue  for  the  same."  The 
court  below  decided,  that  the  indictment  in  the  name  of  the  United 
States  could  not  be  sustained.  No  question  was  raised  as  to  whether 
a  writ  of  error  woidd  lie  in  a  criminal  case. 

[  *  256  ]     •  The  Chief  Justice  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  District  of  Columbia,  sitting  in  the  county  of  Alexandria,  in 
the  following  case. 

By  an  act  of  the  legislature  of  Virginia  a  penalty  of  ^150  is 
imposed  on  any  person  who  permits  certain  games,  enumerated  in 
the  act,  to  be  played  in  a  house  of  which  he  is  the  proprietor.  The 
penalty,  by  that  act,  is  given  to  any  person  who  will  sue  for  the 
same. 

After  the  passage  of  this  act,  congress  assumed  the  government  of 
the  district,  and  declared  the  laws  of  Maryland  to  remain  in  force  in 
that  part  of  the  district  which  had  been  ceded  by  Maryland ;  and  the 
laws  of  Virginia  to  remain  in  force  in  that  part  of  the  district  which 
had  been  ceded  by  ViJrginia. 

Subsequent  to  the  act  of  assumption  an  act  passed,  supplementary 
to  the  act  entitled  "An  act  concerning  the  District  of  Columbia ;"  the 
2d  section  of  which  is  in  these  words :  (here  the  chief  justice  read 
the  whole  section,  and  the  substance  of  the  indictment.) 

It  is  admitted  that,  under  the  laws  of  Virginia,  an  indictment  for 
this  penalty  could  not  be  sustained ;  but  it  is  contended  that  the 
clause  in  the  supplemental  act  which  has  been  recited,  makes  a  new 
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appropriation  of  thje  penalty,  and  gives  a  new  remedy  for  its  re- 
covery. 

It  is  insisted  that  the  words  '^  all  fines,  penalties,  and  forfeitures 
accming  under  the  laws  of  Maryland  and  Virginia,"  &c.,  necessarily 
include  this  penalty,  and  by  giving  a  recovery  in  the  name  of  the 
United  States  by  indictment,  appropriate  the  penalty  to  the  public 
treasury.  On  the  part  of  the  defendant  in  error  it  is  contended,  that 
the  words  reUed  on  do  not  change  the  law  further  than  to  substitute 
in  all  actions  heretofore  carried  on  in  the  names  of  the  States  of 
Maryland  and  Virginia  respectively,  the  name  of  the  United  States 
instead  of  those  names ;  and  that  the  provisions  of  the  act 
apply  only  to  *  fines,  penalties,  and  forfeitures  accruing  to  [  *  257  ] 
the  government. 

This  subject  will  perhaps  receive  some  elucidation  firom  a  review 
of  the  two  acts  of  congress  relative  to  the  District  of  Columbia. 

The  Ist  section  of  the  first  act  declaring  that  the  laws  of  the  two 
States,  respectively,  should  remain  in  force  in  the  parts  of  the  terri- 
tory ceded  by  each,  was,  perhaps,  only  declaratory  of  a  principle 
which  would  have  been  in  full  operation  without  such  declaration ; 
yet  it  manifests  very  clearly  an  intention  in  congress  not  to  take  up 
the  subject  of  a  review  of  the  laws  of  the  district  at  that  time,  but 
to  leave  things  as  they  then  were,  only  adapting  the  existing  laws  to 
the  new  situation  of  the  people. 

Every  remaining  section  of  the  act  to  the  16th,  is  employed  on 
subjects  where  the  mere  change  of  government  required  the  interven- 
tion of  the  general  legislature. 

The  16th  section  continues  still  to  manifest  a  solicitude  for 
the  preservation  of  the  existing  state  of  things,  so  far  as  was  com- 
patible with  the  change  of  government,  by  declaring  that  nothing 
contained  in  the  act  should  be  construed  to  afiect  rights  granted  by, 
or  derived  firom,  the  acts  of  incorporation  of  Alexandria  and  George- 
town, or  of  any  body  politic  or  corporate  within  the  said  district, 
except  so  far  as  relates  to  their  judicial  powers. 

This  act  had  given  to  the  circuit  court,  which  it  established,  cog- 
nizance of  all  crimes  committed  in  the  district,  and  of  all  penalties 
and  forfeitures  accruing  under  the  laws  of  the  United  States. 

It  was  soon  perceived  that  the  criminal  jurisdiction  of  the  court 
could  not  be  exercised  in  one  part  of  the  district,  because,  by  the  laws 
of  Virginia,  persons  guilty  of  any  offence,  less  than  murder  in  the 
first  degree,  were  only  punishable  in  the  penitentiary  house,  erected 
in  the  city  of  Richmond,  which  punishment  the  coturt  of  Columbia 
could  not  inflict. 

*  It  was  also  perceived  that  some  embarrassments  would  [  *  258  ] 
VOL.  I.  35 
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arise  respecting  the  style  in  which  suite,  theretofore  directed  to  be 
brought  in  the  names  of  Maryland  and  Virginia,  should  thence- 
forth be  prosecuted  The  respective  laws  authorizing  them,  and 
which  were  considered  as  having  been  reenacted  by  congress,  totidem 
verbis^  directed  such  suits  to  be  prosecuted  in  the  names  of  Maryland 
and  Virginia,  respectively.  The  continuance  of  this  style  in  the 
courts  of  the  United  States  was  glaringly  improper,  and  it  was 
thought  necessary  to  change  it  by  express  provision.  These  objects 
rendered  the  supplemental  act  necessary,  which  provides,  that  the 
criminal  law  of  Virginia,  as  it  existed  before  the  establishment  of  a 
penitentiary  system,  should  continue  in  force,  and  that  all  indict- 
ments shall  run  in  the  name  of  the  United  States;  and  all  fines, 
penalties,  and  forfeitures,  accruing  under  the  laws  of  the  States  of 
Maryland  and  Virginia,  shall  be  recovered  with  costs,  &c 

The  residue  of  this  supplemental  act  changes  nothing,  and  only 
supplies  provisions  required  by  the  revolution  in  government,  and 
which  had  been  omitted  in  the  originial  act 

This  view  of  the  two  acts  would  furnish  strong  reasons  for  suppos- 
ing the  object  of  congress  to  have  been,  not  to  change  in  any  respect, 
the  existing  laws  further  than  the  new  situation  of  the  district  ren- 
dered indispensably  necessary ;  and  that  the  fines,  penalties  and  for- 
feitures alluded  to  in  the  act,  are  those  only  which  accrued  by  law, 
in  the  whole  or  in  part,  to  government,  and  for  the  recovery  of  which 
the  remedy  was  by  indictment  or  information,  in  the  name  of  the 
State  in  which  the  court  sat,  or  by  a  qui  tarn  action  in  which  the 
name  of  the  State  was  to  be  used.  It  cannot  be  presumed  that  con- 
gress could  have  intended  to  use  the  words  in  tlie  unlimited  sense 
contended  for. 

By  the  laws  of  Virginia,  an  officer  is  liable  to  a  heavy  fine  for  not 
returning  an  execution  which  came  to  his  hands  to  be  served,  or  for 
retaining  in  his  hands  money  levied  on  such  execution.  This  goes 
to  the  party  injured,  and  on  his  motion  the  judgment  for  the  fine  is 
to  be  rendered.  It  would  be  going  a  great  way  to  construe 
[  •  259  ]  this  act  *  of  congress  as  making  such  a  fine  recoverable  for 
the  use  of  the  United  States,  and  yet  thb  would  be  the  con- 
sequence of  construing  it  to  extend  to  fines  and  penalties  accruing 
by  law,  not  to  government,  but  to  individuals. 

If  a  penalty  recoverable  by  any  individual,  by  action  of  debt,  was 
to  be  considered  as  designed  to  be  embraced  by  the  second  section 
of  the  supplemental  act,  still  an  action  of  debt  in  the  name  of  the 
United  States  and  of  the  informer,  would  seem  to  be  the  remedy 
given  by  the  act. 

The  principle,  reddenda  singula  singulis^  would  be  applicable,  and 
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it  would  seem  to  the  court  more  proper  to  suppose  the  qui  tarn 
action,  given  in  this  case,  to  be  the  remedy,  than  an  indictment. 

The  court,  therefore,  is  of  opinion,  that  there  is  no  error  in  the 
judgment,  and  that  it  be  affirmed. 

4  C.  75}  5  P.  190;  16  P.  291. 


Fenwick  v.  Sears's  Administrators. 

1  C.  259. 

Though  the  plaintiff  took  administration  in  Maryland,  before  the  separation  of  the  District 
of  Colombia,  he  cannot  sue  as  administrator  in  the  circuit  court  for  that  district. 

This  was  a  writ  of  error  to  the  circuit  court,  for  the  District  of 
Columbia.  The  defendants  in  error  brought  an  action  in  that  court 
on  a  foreign  bill  of  exchange,  as  administrators  of  George  Sears,  the 
indorsee.  Among  other  pleas  in  bar,  was  one,  that  the  plaintiffs  had 
not  obtained  letters  of  administration  of  the  goods,  &c.,  of  Sears,  in 
the  county  of  Washington.  The  plaintiffs  replied  that  Sears  resided 
at  the  time  of  his  death  in  Baltimore,  died  there  intestate,  and  on 
the  8th  day  of  November,  1800,  administration  of  his  effects  was 
granted  to  the  plaintiffs.  The  defendants  demurred,  and  the  circuit 
court  held  the  replication  sufficient.  Masorij  for  the  plaintiff^  SimmSj 
and  C.  LeCj  for  defendants. 

•  The  Court  gave  the  following  Judgment :  —  [  •  282  ] 

It  is  decreed  by  the  court  that  the  defendants,  Strieker 
and  Payson,  not  having  obtained  letters  of  administration  in  the 
District  of  Columbia,  were  not  competent  to  maintain  this  action ; 
and  that  the  circuit  court  of  the  United  States  in  and  for  the  said 
district  erred  in  overruling  the  demurrer.  It  is,  therefore,  considered 
by  the  court,  that  the  judgment  of  the  said  circuit  court,  on  the  said 
demurrer,  be,  and  the  same  is  hereby  reversed,  and  that  judgment 
thereon  be  rendered  for  the  defendant  in  the  originial  action 

15  P.  1 ;  4  H.  131. 


412  SUPREME  COURT  OF  THE  UNITED  STATES. 


MandeTille  &  Jameson  v.  Riddle.    1  C. 


Thompson  v.  Jameson. 


1  C.  283. 


A  declaration  in  an  action  of  debt,  founded  on  a  decree  in  chanoery,  for  SM.  ISt.  Id^  widi 
interest  from  a  day  named,  to  the  date  of  the  decree,  held  bad  on  error,  the  claose  giving 
interest  not  being  noticed  in  the  declaration. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.  An  action  of  debt  was  brought  in  that  court  on  a  decree 
in  chancery,  which  was  for  860L  12s.  Id.^  with  interest  at  the  rate 
of  five  per  centum  per  annum,  from  the  8th  day  of  March,  1795,  until 
the  day  of  entering  the  decree.  The  declaration  omitted  the  clause 
of  the  decree  giving  interest.  Many  errors  were  assigned,  but  the 
court  considering  this  variance  fatal,  gave  no  opinion  on  the  other 
points,  and  reversed  the  judgment. 

SwanUj  for  the  plaintifil 

E.  X  Lee  and  Key,  for  the  defendant.  ^ — ^- 


[  *  290  ]    *  Mandeville  &  Jameson  v.  Joseph  Riddle  Sc  Co. 

1  C.  290. 

By  the  law  of  Virginia  no  promise  is  implied  in  favor  of  an  indorsee,  by  any  bnt  his  im- 
mediate indorser ;  an  action  of  assumpsit  does  not  lie  by  an  indorser  against  a  remote 
indorser,  foonded  on  the  indorsement. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.  The  action  was  assumpsit  for  money  had  and  received, 
and  at  the  trial  the  plaintiff  relied  on  a  promissory  note  made  by 
Vincent  Gray,  payable  to  the  order  of  Mandeville  &  Jameson,  by 
them  indorsed  to  McClenachan,  and  by  him  to  the  plaintifis  below. 
The  circuit  court  ruled  for  the  plaintiffs,  the  defendants  excepted,  and 
the  question  presented  upon  the  record  was  whether  this  action  could 
be  sustained,  there  being  an  intermediate  indorser. 

[  •  298  ]      *  The  Chief  Justice  delivered  the  opinion  of  the  court. 
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^'  The  only  question  in  this  case  is,  whether  an  action  of  indebitatus 
assumpsit  can  be  maintained  by  the  assignee  of  a  promissory  note 
made  in  Virginia,  against  a  remote  assignor. 

^  The  act  of  the  Virginia  assembly,  which  makes  notes  assignable, 
gives  the  assignee  an  action  of  debt  in  his  own  name  against  the 
.maker  of  the  note,  but  is  silent  with  respect  to  the  claim  of  the 
assignee  against  the  assignor.  It  was  therefore  long  a  doubt  whether 
the  assignor  became  liable  on  his  mere  assignment,  without  any 
special  agreement,  for  the  contents  of  the  note  in  the  event  of  the 
insolvency  of  the  maker.  This  doubt  has  at  length  been  settled  in 
Virginia,  so  far  as  to  declare  the  liability  of  the  assignor  on  such 
assignment;  but  not  the  amount  for  which  he  is  liable.  It  seems  to 
be  yet  a  question  whether  he  is  answerable  for  the  sum  mentioned 
in  the  note,  or  for  only  so  much  as  he  received  for  it,  provided  he 
shedl  be  able  to  prove  the  sum  actually  received.  It  is  also  a  ques- 
tion whether  the  assignee  can  have  recourse  to  any  other  than  his 
immediate  assignor. 

''As  the  act  of  assembly  gives  no  right  to  sue  the  assignor,  such 
an  action  can  only  be  maintained  on  the  promise  which  the  law  im- 
plies from  the  assignment,  and,  consequently,  can  only  be  sustained 
by  and  against  the  persons  to  and  firom  whom  the  law  implies  such 
a  promise  to  have  been  made.  As  the  assignment  is  made  to  a 
particular  person,  the  law  implies  a  promise  to  that  person ;  but  it 
raises  no  promise  to  any  other.  There  is  no  fact  on  which  to  imply 
such  promise. 

^  In  the  language  of  the  books  there  is  a  privity  between  the  as- 
signor and  his  immediate  assignee;  but  no  privity  is  perceived 
between  the  assignor  and  his  remote  assignee.  The  implied  promise 
growing  out  of  the  indorsement,  is  not  considered  as  having  been 
made  assignable  by  the  act  of  assembly,  and  therefore  the  assignee 
of  that  promise  cannot  maintain  an  action  of  indebitattis  assumpsit 
on  it 

•  "  It  is,  therefore,  the  opinion  of  the  court  that  this  action  [  *  299  ] 
is  not  maintainable,  and  that  the  judgment  ought  to  be 
reversed." 


35 
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Stuart  v»  Laird. 

1  C.  299. 

The  6th  section  of  the  act  of  the  29th  of  April,  1802  (2  Stats,  at  Large,  163,)  transferred  the 

jurisdiction  over  forthcoming  bonds  given  in  suits  pending  in  the  courts  abolished  hj  that 

act 
Congress  has  power  to  establish  such  inferior  tribunals  as  it  thinks  proper,  and  to  traasler 

pending  proceedings  from  one  such  tribunal  to  another. 
Judges  of  the  supreme  court  may  hold  the  circuit  courts.    Contemporaneous  construction  of 

the  constitution  and  long  practice  and  acquiescence  have  put  this  question  at  rest 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Virginia.  The  nature  of  the  proceeding  and  the 
facts  of  the  case  appear  in  the  opinion  of  the  court 

The  case  was  argued  by  C,  Lee^  for  the  plaintiff  and  Ganttj  for 
the  defendant. 

[  *  308  ]     *  The  Chief  Justice,  having  tried  the  cause  in  the  court 
below,  declined  giving  an  opinion. 

Paterson,  J.,  (Judge  Oushing  being  absent  on  account  of  ill 
health,)  delivered  the  opinion  of  the  court 

On  an  action  instituted  by  John  Laird  against  Hugh  Stuart,  a 
judgment  was  entered  in  a  court  for  the  fourth  circuit  in  the  eastern 
district  of  Virginia,  in  December  term,  1801.  On  this  judgment,  an 
execution  was  issued,  returnable  to  April  term,  1802,  in  the  same 
court  In  the  term  of  December,  1802,  John  Laird  obtained  judg- 
ment at  a  court  for  the  fifth  circuit  in  the  Virginia  district  against 
Hugh  Stuart  and  Charles  L.  Carter,  upon  their  bond  for  the  forth- 
coming and  delivery  of  certain  property  therein  mentioned,  which 
had  been  levied  upon  by  virtue  of  the  above  execution  against  the 
said  Hugh  Stuart 

Two  reasons  have  been  assigned  by  counsel  for  reversing  the 
judgment  on  the  forthcoming  bond ;  1.  That  as  the  bond  was  given 
for  the  delivery  of  property  levied  on  by  virtue  of  an  execution  issu- 
ing out  of  and  returnable  to  a  court  for  the  fourth  circuit, 
[  •  309  ]  no  other  court  could  legally  *  proceed  upon  the  said  bond. 
This  is  true,  if  there  be  no  statutable  provision  to  direct  and 
authorize  such  proceeding.  Congress  have  constitutional  authority 
to  establish  from  time  to  time  such  inferior  tribunals  as  they  may 
think  proper ;  and  to  transfer  a  cause  from  one  such  tribunal  to  an- 
other. In  this  last  particular  there  are  no  words  in  the  constitution 
to  prohibit  or  restrain  the  exercise  of  legislative  power. 

The  present  is  a  case  of  this  kind.     It  is  nothing  more  than  the 
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removal  of  the  suit  brought  by  Stuart  against  Laird  from  the  court 
of  the  fourth  circuit  to  the  court  of  the  fifth  circuit,  which  is  author- 
ized to  proceed  upon  and  carry  it  into  full  effect  This  is  apparent 
£rom  the  9th  section  of  the  act  entitled,  "An  act  to  amend  the  judi- 
cial system  of  the  United  States,"  passed  the  29th  of  April,  1802.' 
The  forthcoming  bond  is  an  appendage  to  the  cause,  or  rather  a  com- 
ponent part  of  the  proceedings. 

2d.  Another  reason  for  reversal  is,  that  the  judges  of  the  supreme 
court  have  no  right  to  sit  as  circuit  judges,  not  being  appointed  as 
such,  or,  in  other  words,  that  they  ought  to  have  distinct  commis- 
sions for  that  purpose.  To  this  objection,  which  is  of  recent  date,  it 
is  sufficient  to  observe  that  practice  and  acquiescence  under  it  for  a 
period  of  several  years,  commencing  with  the  organization  of  the 
judicial  system,  affords  an  irresistible  answer,  and  has  indeed  fixed 
the  conskuction.  It  is  a  contemporary  interpretation  of  the  most 
forcible  nature.  This  practical  exposition  is  too  strong  and  obsti- 
nate to  be  shaken  or  controlled.  Of  course,  the  question  is  at  rest, 
and  ought  not  now  to  be  disturbed. 

Judgment  affirmed, 

16  P.  539;  12  H.  299. 


Thomas  Hamilton  v.  James  Russel. 

1  C.  310. 

The  act  of  assembly  of  Virginia  against  frandalent  sales  does  not  render  valid,  by  record- 
ing within  eight  months  an  absolate  bill  of  sale  of  a  chattel  not  accompanied  and  followed 
by  possession. 

This  act,  as  respects  frandalent  conveyances,  is  coextensive  with  the  13th  and  27th  Elis. 
which  were  in  affirmance  of  the  common  law. 

An  absolate  bill  of  sale  of  a  chattel,  not  accompanied  and  followed  by  possession,  iBperse 
frandalent. 

It  is  not  error  to  refose  to  give  an  instmction  upon  an  abstract  question. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.  The  action  was  trespass.  The  bills  of  exceptions, 
taken  at  the  trial,  and  upon  which  error  was  assigned,  as  well  as  the 
other  material  facts,  are  stated  in  the  opinion. 

SwanUj  for  the  plaintiff. 

Smms  and  Charles  Lee^  for  the  defendant. 

^  2  Stats,  at  Large,  163. 
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[  'SM  ]      •  The  Chief  Justice  delivered  the  opinioa  of  the  court. 

On  the  4th  January,  1800,  Robert  Hamilton  made  to 
Thomas  Hamilton  an  absolute  bill  of  sale  for  a  slave  in  die  bill  men- 
tioned, which  on  the  14th  of  April,  1801,  was  acknowledged  and  record- 
ed in  the  court  of  the  county  in  which  he  resided.  The  slave 
[  *315  ]  continued  in  possession  *of  the  vendor;  and  some  short 
time  after  the  bill  of  sale  was  recorded,  an  execution  on  a 
judgment  obtained  against  the  vendor  was  levied  on  the  slave,  and 
on  some  other  personal  property  also  in  possession  of  the  vendor.  In 
July,  1801,  Thomas  Hamilton,  the  vendee,  brought  trespass  against 
the  defendant,  Russel,  by  whose  execution,  and  by  whose  direction, 
the  property  had  been  seized ;  and  at  the  trial,  the  counsel  for  the 
defendant  moved  the  court  to  instruct  the  jury,  that  if  the  slave, 
George,  remained  in  the  possession  of  the  vendor,  by  the  consent 
and  permission  of  the  vendee ;  and  if  by  such  consent  and  permis- 
sion the  vendor  continued  to  exercise  acts  of  ownership  over  him, 
the  vendee,  under  such  circumstances,  could  not  protect  such  slave 
from  the  execution  of  the  defendant. 

The  court  gave  the  instruction  required,  to  which  a  bill  of  excep- 
tions was  taken. 

The  counsel  for  the  plaintiff  then  moved  the  court  to  instruct  the 
jury  that  a  plaintiff  in  trespass,  whose  property  is  loaned  to  a  friend, 
and  is  in  that  friend's  possession  at  the  time  it  is  seized  by  a  sheriff 
in  virtue  of  an  execution  against  the  person  so  in  possession,  can 
sustain  an  action  of  trespass  for  a  seizure  upon  such  possession. 

The  court,  being  divided,  refused  to  give  the  instruction  required, 
and  the  jury  found  a  verdict  for  the  defendant  Judgment  was 
accordingly  rendered  for  the  defendant,  to  which  a  writ  of  error  has 
been  sued  out,  and  the  question  is,  whether  the  court  below  has 
erred  in  the  instructions  given  or  refused. 

In  the  opinion  to  which  the  first  bill  of  exceptions  was  taken,  it  is 
contended,  on  two  grounds,  that  the  circuit  court  has  erred. 

1st.  Because  this  sale  is,  under  the  act  of  the  Vii^nia  assembly 
against  fraudulent  sales,  protected  by  being  recorded. 

2dly.  That  if  it  be  not  protected  by  that  act,  still  it  is  only  evi- 
dence of  fraud,  and  not  in  itself  a  fraud. 
[  *  316  ]      *  On  examining  the  act  of  assembly  alluded  to,  the  court  is 
of  opinion  that  it  does  not  comprehend  absolute  bills  of  sale 
among  those  where  the  title  may  be  separated  from  the  possession,  and 
yet  the  conveyance  be  a  valid  one,  if  recorded  within  eight  months. 
On  this  point  one  judge  doubted,  but  he  is  of  opinion  that  this  bill 
of  sale  was  not  recorded  within  the  time  required  by  the  act,  and 
that  the  decision  in  the  case  of  Eppes  v»  Randolph,  (2  Call)  which 
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was  made  by  the  court  of  appeals  of  Virginia,  on  a  different  act  of 
assembly,  would  not  apply  to  this  act. 

On  the  second  point  there  was  more  difficulty.  The  act  of  assem- 
bly, which  governs  the  case,  appears,  as  far  as  respects  fraudulent 
conveyances,  to  be  intended  to  be  coextensive  with  the  acts  of  the 
13th  and  27th  of  Eliz.  and  those  acts  are  considered  as  only  declara- 
tory of  the  principles  of  the  common  law.  The  decisions  of  the 
English  judges,  therefore,  apply  to  this  case. 

In  some  cases  a  sale  of  a  chattel,  unaccompanied  by  the  delivery 
of  possession,  appears  to  have  been  considered  as  an  evidence,  or  a 
badge,  of  fraud,  to  be  submitted  to  the  jury,  under  the  direction  of 
the  court,  and  not  as  constituting  in  itself,  in  point  of  law,  an  actual 
firaud  which  rendered  the  transaction  as  to  creditors  entirely  void. 
Modern  decisions  have  taken  this  question  up  upon  principle,  and 
have  determined  that  an  unconditional  sale,  where  the  possession 
does  not  <^  accompany  and  follow  the  deed,"  is,  with  respect  to  credit- 
ors, on  the  sound  construction  of  the  statute  of  Elizabeth,  a  £raud, 
and  should  be  so  determined  by  the  court  The  distinction  they 
have  taken  is  between  a  deed  purporting  on  the  face  of  it  to  be 
absolute,  so  that  the  separation  of  the  possession  from  the  title  is 
incompatible  with  the  deed  itself;  and  a  deed  made  upon  condition 
which  does  not  entitle  the  vendor  to  the  immediate  possession.  The 
case  of  Edwards  v.  Harbin,  Ex'r  of  Tempest  Mercer,  2  Term  Rep. 
587,  turns  on  this  distinction,  and  is  a  very  strong  case. 

William  Tempest  Mercer,  on  the  27th  of  March,  1786,  offered  to 
the  defendant,  Harbin,  a  bill  of  sale  of  sundry  chattels  as  a  security 
for  a  debt  due  by  Mercer  to  Harbin.  This  Harbin  refused  to  take, 
unless  he  should  be  permitted,  at  the  expiration  of  fourteen 
days,  if  the  debt  should  *  remain  unpaid,  to  take  possession  [  *317  ] 
of  the  goods  and  sell  them,  in  satisfaction  of  the  debt ;  the 
surplus  money  to  be  returned  to  Mercer.  To  this  Mercer  agreed,  and 
a  bill  of  sale,  purporting  on  the  face  of  it  to  be  absolute,  was  executed, 
and  a  corkscrew  delivered  in  the  name  of  the  whole.  Mercer  died 
within  the  fourteen  days,  and  immediately  after  their  expiration  Har- 
bin took  possession  of  the  goods  specified  in  the  bill  of  sale,  and 
sold  themi  A  suit  was  then  brought  against  him  by  Edwards,  who 
was  also  a  creditor  of  Mercer,  charging  Harbin  as  executor  in  his 
own  wrong,  and  the  question  was,  whether  this  bill  of  sale  was  fraud- 
ulent and  void,  as  being  on  its  face  absolute,  and  being  unaccompa- 
nied by  the  delivery  of  possession.  It  was  determined  to  be  fraud- 
ulent ;  and  in  that  case  it  is  said  that  all  the  judges  of  England  had 
been  consulted  on  a  motion  for  a  new  trial  in  the  case  of  Bamford  v. 
Baron,  and  were  unanimously  of  opinion  that  <<  unless  possession 
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accompanies  and  follows  the  deed,  it  is  fraudulent  and  void ; "  that 
is,  that  unless  the  possession  remain  with  the  person  shown  by  the 
deed  to  be  entitled  to  it,  such  deed  is  void  as  to  creditors  within  the 
statutes.  This  principle  is  said,  by  Judge  Buller,  to  have  been  long 
settled,  and  never  to  have  been  seriously  questioned.  He  states  it  to 
have  been  established  by  Lord  Coke,  in  2  Bulstrode,  so  far  as  to  de- 
clare that  an  absolute  conveyance  or  gift  of  a  lease  for  years,  unat- 
tended with  possession,  was  fraudulent.  "  But  if  the  deed  or  convey- 
ance be  conditional,  there  the  vendor's  continuing  in  possession  does 
not  avoid  it,  because  by  the  terms  of  the  conveyance,  the  vendee  is 
not  to  have  the  possession  till  he  has  performed  the  condition." 
'^And  that  case,*"  continues  Judge  Buller,  ^' makes  the  distinction 
between  deeds  or  bills  of  sale  which  are  to  take  place  immediately, 
and  those  which  are  to  take  place  at  some  future  time.  For  in  the 
latter  case,  the  possession  continuing  with  the  vendor  till  such  future 
time,  or  till  that  condition  be  performed,  is  consistent  with  the  deed, 
and  such  possession  comes  within  the  rule  as  accompanying  and 
following  the  deed.  That  case  has  been  universally  followed  by  all 
the  cases  since."  "  This,"  continues  the  judge,  "  has  been  argued  by 
the  defendant's  counsel  as  being  a  case  in  which  the  want  of  pos- 
session is  only  evidence  of  fraud,  and  that  it  was  not  such  a  circum- 
stance per  SBy  as  makes  the  transaction  fraudulent  in  point 
[  *318  ]  of  *law;  that  is  the  point  which  we  have  considered;  and 
we  are  all  of  opinion,  that  if  there  is  nothing  but  the  abso- 
lute conveyance,  without  the  possession,  that  in  point  of  law  is 
fraudulent." 

This  court  is  of  the  same  opinion.  We  think  that  the  intent  of 
the  statute  is  best  promoted  by  that  construction ;  and  that  fraudu- 
lent conveyances,  which  are  made  to  secure  to  a  debtor  a  beneficial 
interest  while  his  property  is  protected  from  creditors,  will  be  most 
effectually  prevented  by  declaring  that  an  absolute  bill  of  sale  is  it- 
self a  fraud,  unless  possession  <'  accompanies,  and  foUows  the  deed." 
This  construction,  too,  comports  with  the  words  of  the  act  Such  a 
deed  must  be  considered  as  made  with  an  intent  ''  to  delay,  hinder, 
or  defraud  creditors." 

On  the  second  bill  of  exceptions  the  court  did  right  in  refusing  to 
give  the  instruction  required.  The  question  propounded  seems  to 
have  been  an  abstract  question  not  belonging  to  the  cause. 

Judgment  affirmed^  with  costs. 

8.  C.  78. 
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United  States  v.  R,  T.  Hooe  and  others. 

1  C.  318. 

In  this  case,  which  was  a  writ  of  error,  to  the  circuit  court  for  the 
District  of  Columbia,  in  an  equity  cause,  the  court  dismissed  the  writ 
because  the  record  contained  no  statement  of  facts.  The  act  of  the 
13th  of  February,  1801,  s.  33,  (2  Stats,  at  Large,  98,)  had  given  an 
appeal  in  equity  and  admiralty  cases,  but  this  act  having  been  re- 
pealed by  the  act  of  29th  of  April,  1802,  (2  State,  at  Large,  156,) 
the  provision  of  the  19th  section  of  the  Judiciary  Act,  (1  Stats,  at 
Large,  83,)  was  revived. 

At  the  time  this  decision  was  made  congress  was  in  session,  and 
on  the  3d  of  March,  1803,  passed  an  act  restoring  appeals  in  equity 
and  admiralty  causes,  substantially  as  they  had  been  given  by  the 
act  of  1801,  (2  State,  at  Large,  244.) 


Hepburn  and  Dundas  v.  Colin  Auld. 

1  C.  321. 

It  requires  an  express  Btipalation  to  entitle  a  party,  making  a  tender,  to  demand  a  release 

before  he  dcUycrs  what  is  tendered. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Cohimbia.  The  action  was  covenant,  founded  on  articles  under  seal 
reciting  an  agreement  to  submit  certain  claims  of  a  foreign  mercantile 
house  for  which  the  defendant  was  agent,  on  the  plaintiffs,  to  arbi- 
tration, and  containing,  among  other  things,  a  covenant  by  the  de- 
fendant to  accept  of  the  plaintiffs  the  amount  which  should  be 
awarded  in  bills  of  exchange  of  a  certain  description,  or  in  money 
which  should  be  a  legal  tender,  and,  on  such  payment  being  made  in 
either  way,  give  the  plaintiffs  a  full  receipt  and  discharge  of  all 
claims ;  also  a  further  covenant  to  accept  an  assignment  of  a  certain 
title  to  lands  in  Ohio,  valued  at  $21,112,  in  satisfaction  of  that 
sum,  if  so  much  should  be  awarded,  and  if  less  should  be  awarded, 
he  would  pay  the  plaintiffs  the  excess.  The  declaration  averred  a 
tender  of  the  title  papers,  and  that  the  award  was  for  less  than  the 
sum  of  $21,112,  and  the  action  was  for  the  difference.  The  defend- 
ant pleaded,  among  other  things,  that  the  tender  of  the  title  papers 
was  upon  the  condition  that  a  release  by  the  creditors  should  first 
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be  delivered.     To  this  plea  there  was  a  demurrer  and  judgment  for 
the  defendant. 

Mason  and  Swcvnn^  for  the  plaintiffs. 

C.  Lee  and  E.  J.  Lee^  for  the  defendant 

[  *  330  ]  *  The  Chief  Justice,  after  stating  the  case,  delivered  the 
opinion  of  the  court 

To  entitle  themselves  to  the  money  for  which  this  suit  was  insti- 
tuted, it  is  incumbent  on  the  plaintifis  to  show  that  they  have  per- 
formed the  very  act,  on  the  performance  of  which  the  money  became 
payable ;  or  that  they  are  excused  by  the  conduct  of  the  defendant 
for  its  non-performance.  The  act  itself  has  not  been  performed ;  but  a 
tender  and  refusal  is  equal  to  a  performance ;  and  it  is  contended  that 
there  has  been  such  a  tender  and  refusal  in  this  case. 

The  pleadings  show  that  the  tender  was  not  imconditional ;  but 
the  plaintiffs  insist  that  the  condition,  annexed  to  the  tender,  was 
such  as  they  had  a  right  to  annex  to  it,  and  on  their  correctness  in  iiiis 
opinion,  depends  the  judgment  now  to  be  rendered. 

The  plea  does  not  contest  the  sufficiency  of  the  deed  of  assignment 
and  power  of  attorney  which  were  tendered ;  and,  conse- 
[  *  331  ]  quently,  *  no  question  concerning  their  sufficiency  can  arise 
in  the  present  case. 

The  only  cause  relied  on,  as  doing  away  the  operation  of  the 
tender,  is,  that  it  was  made  on  condition  that  a  release  of  all  the 
claims  and  demands  of  the  said  John  Dunlop  &  Co.,  on  the  said 
Hepburn  and  Dundas,  should  first  be  signed,  sealed,  and  delivered  to 
them  by  Colin  Auld. 

The  only  question  in  the  case  is,  whether  Hepburn  and  Dundas 
had  a  right  to  insist  on  this  previous  condition ;  and  it  is  admitted 
that  this  question  depends  entirely  on  the  agreement  of  the  27th  of 
September,  1799. 

That  an  acquittance  should  be  signed,  sealed,  and  delivered  be- 
fore the  act  itself  was  performed,  which  entitled  the  party  to  such 
acquittance,  is  a  mode  of  proceeding  very  unusual,  and  which  cer- 
tainly could  only  be  rendered  indispensable  by  express  stipulation. 

There  is  in  this  case  no  such  express  stipulation.  K  the  payment 
had  been  made  in  bills  or  money,  the  release  of  all  the  claims  and 
demands  of  John  Dunlop  &  Co.,  against  them  was  to  have  been 
given,  not  previous  thereto,  but  upon  receiving  such  payment  If, 
then,  as  has  been  argued,  the  deed  of  assignment  and  power  of  attor- 
ney are  substituted  for  the  payment  in  money,  or  in  bills,  and  to  be 
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made  on  the  same  conditions  on  which  payment  in  either  of  those 
articles  was  to  have  been  made,  yet  there  could  exist  no  right  to  de« 
mand  a  delivery  of  the  receipt  before  the  payment. 

If  we  inspect  those  covenants  which  relate  to  the  deed  of  assign- 
ment of  Graham's  contract,  we  find  no  stipulation  respecting  a  re- 
lease of  any  sort  The  agreement  is,  that  he  will  receive  the  said 
deed  of  assignment  at  021,112,  towards  the  discharge  of  the  award, 
but  he  does  not  engage  to  give  any  release  whatever. 

It  is  contended  that  upon  the  general  principles  of  justice  and  of 
law,  Hepburn  and  Dundas  had  a  right  to  the  evidence  of  the  pay- 
ment they  had  made  without  expressly  contracting  for  such 
evidence ;  and  this  is  true,  so  far  *  as  to  entitle  them  to  a  [  *  332  ] 
receipt  for  the  deed  and  power  delivered ;  but  neither  the 
general  principles  of  justice,  nor  of  law,  give  Hepburn  and  Dundas 
a  right  to  insist  upon  any  release  as  a  previous  condition. 

The  case  has  been  argued  at  bar  as  if  the  condition  of  the  tender 
of  the  deed  of  assignment  and  power  of  attorney  had  been  a  release 
of  all  claims  and  demands  to  be  given  at  one  and  the  same  time 
with  the  delivery  of  such  deed  and  power,  but  this  is  not  the  case  as 
presented  in  the  pleadings.  According  to  the  plea,  Hepburn  and 
Dundas  required  the  delivery  of  the  release  as  a  condition  precedent 
to  their  delivery  of  the  deed  of  assignment. 

This  demand  seems  not  to  have  been  countenanced  by  the  con- 
tract ;  and  of  consequence  the  tender  was  not  such  as  it  was  incum- 
bent on  Hepburn  and  Dundas  to  have  made,  in  order  to  entitle  them- 
selves to  the  money  for  which  they  have  brought  this  suit. 

Judgment  affirmed^  with  costs, 

1  W.  179. 


Marine  Insurance  Company  of  Alexandria  v.  James  Young. 

1  C.  332. 
Assumpsit  Tnll  not  lie  upon  a  policy  of  insurance  under  seal. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of  Co- 
lumbia. The  action  was  assumpsit,  and  the  declaration  averred  that 
the  policy  declared  on  was  under  the  corporate  seal  of  the  company. 

•  The  Court  reversed  the  judgment,  and  ordered  it  to  be  [  *  342  ] 
arrested,  because  the  action  is  a  special  action  upon  the  case 
VOL,  I.  36 


422         SUPREME   COURT  OF  THE  UNITED  STATES. 

Lindo  V.  Gardner.    1  C. 

on  the  policy,  and  the  declaration  shows  that  the  policy  is  a  spe- 
cialty. 

The  court  seemed  to  be  of  opinion  that  an  action  of  covenant  would 
lie  upon  it  against  the  company  in  their  corporate  name. 

16  P.  327. 


*  Abercbombie  t;.  Dixpuis  and  another. 

1  C.  343. 

In  this  case  there  was  no  averment  of  citizenship  of  the  parties, 
but  only  of  their  residence. 

The  Court  said  the  question  had  been  decided,  after  full  argu- 
ment, in  the  case  of  Bingham  v.  Cabot,  3  Dall.  383,  and  they  did  not 
think  proper  to  overrule  that  case. 

The  Chief  Justice  said,  he  did  not  know  how  his  opinion  might 
be  if  the  question  were  a  new  one. 

8  P.  112;  16H.su. 


Lindo  v.  Gardner. 

1  C.  344. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.     The  action  was  debt,  on  a  promissory  note. 

[  •  345  ]       •  Peacock^  for  the  plaintiff  in  error,  was  about  to  produce 
authorities  when  he  was  stopped  by  Chase,  J.,  who  said, 
that  an  action  of  debt  will  not  lie  in  Maryland  upon  a  promissory 
note. 

No  opposition  being  made  on  the  part  of  the  defendant  in  error, 
judgment  was  afterwards  reversed  without  argument 
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Hodgson  v.  Dexter. 

1  C.  345. 

A.  lease  to  S.  D.,  secretary  of  war,  and  his  snccessors,  containing  covenants  for  himself  and 
his  snccessors,  being  a  contract  which  he  had  authority  to  make  in  behalf  of  the  goyem- 
ment,  does  not  bind  S.  D.  personally. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of  Co- 
lumbia. It  was  an  action  of  covenant  against  Samuel  Dexter,  lately 
secretary  at  war,  founded  on  covenants  in  a  lease,  to  keep  in  repair 
and  deliver  up  in  good  order  a  certain  building  hired  for  the  use  of  that 
department  of  the  government  The  building  had  been  destroyed  by 
fire  during  the  term.  Several  questions  were  raised  on  the  pleadings, 
but  as  the  opinion  of  the  court  rested  on  the  contract,  only  that  is 
material     The  lease  was  in  these  words : 

^<  This  indenture,  made  the  14th  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred,  between  Joseph  Hodgson,  of  the 
city  of  Washington,  and  territory  of  Columbia,  of  the  one  part,  and 
Samuel  Dexter,  of  the  same  place,  secretary  of  war,  of  the  other  part, 
witnesseth,  that  the  said  Joseph  Hodgson,  for  and  in  consideration  of 
the  sum  of  four  hundred  dollars,  current  money  of  the  United  States, 
to  him  in  hand  paid  by  the  said  Samuel  Dext^,  at  or  before  the  seal^ 
ing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath  demised,  granted,  and  to  farm  let,  and  by  these 
presents,  doth  demise,  grant,  and  to  farm  let,  to  the  said  Samuel 
Dexter  and  his  successors,  all  that  the  three  story  messuage 
or  tenement,  (here  follows  a  description,)  •to  have  and  to  [  •346  ] 
hold  the  said  demised  premises  unto  him,  the  said  Samuel 
Dexter  and  his  successors,  from  the  day  of  the  date  hereof,  for  and 
during,  and  unto  the  full  end  and  term  of  eight  calendar  months 
from  thence  next  ensuing  and  fiilly  to  be  complete  and  ended.  And 
the  said  Joseph  Hodgson  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  doth  hereby  covenant,  promise  and  agree  to  and 
with  the  said  Samuel  Dexter  and  his  successors,  that  he,  the  said 
Samuel  Dexter  and  his  successors,  shall  and  may  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  above  demised 
premises  for  and  during  the  term  granted  thereof,  without  the  let,  suit, 
trouble,  molestation,  or  eviction  of  him  the  said  Joseph  Hodgson,  or 
his  heirs  or  assigns,  or  of  any  other  person  or  persons  whatsoever 
lawfully  claiming,  or  to  claim  by,  from,  under,  or  in  trust  for  him  or 
them.  And  the  said  Samuel  Dexter  for  himself  and  his  successors, 
loth  hereby  covenant,  promise  and  agree  to  and  with  the  said  Joseph 
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Hodgson,  his  heirs  and  assigns,  that  he  the  said  Samuel  Dexter  and  his 
successors,  shall  and  will  at  all  times  during  the  said  term,  keep,  or 
cause  to  be  kept,  in  good  and  sufficient  repair,  the  said  demised  pre- 
mises, inevitable  casualties  and  ordinary  decay  excepted ;  and  the 
same,  so  well  and  sufficiently  kept  in  repair,  shall  and  will  at  the  end 
of  the  said  term,  yield  and  surrender  up  to  him  the  said  Joseph  Hodg- 
son, his  heirs  and  assigns.  In  witness  whereof,  the  said  parties  have 
hereunto  interchangeably  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

'^  Samuel  Dexter,  ]Seal. 
^'Joseph  Hodgson,  [SeaL 
'^  Signed,  sealed,  and  delivered 

in  the  presence  of        **  John  Gouldino. 

"  S.  Lewis,  Jun." 

• 

[  *  363  ]  *  The  Chief  Justice,  after  stating  the  terms  of  the  lease, 
and  the  pleadings,  delivered  the  unanimous  opinion  of  the 
court 

The  plaintiff  in  error  has  made  two  points. 

1st.  That  under  this  contract,  the  defendant  was  bound  in  his 
private  capacity. 

2dly.  That  the  matter  pleaded  in  his  plea,  did  not  show  the  casu- 
alty, by  which  the  buildings  were  destroyed,  to  have  been  inevitable. 

This  court  give  no  opinion  on  the  second  point,  being  unanimous 
in  favor  of  the  defendant  on  the  first. 

It  appears,  from  the  pleadings,  that  congress  had  passed  a  law 
authorizing  and  requiring  the  president  to  cause  the  public  offices  to 
be  removed  fiom  Philadelphia  to  Washington ;  in  pursuance  of 
which  law,  instructions,  by  the  president,  were  given,  and  the  offices 
belonging  to  the  department  of  war  were  removed ;  that  it  became 
necessary  to  provide  a  war  office,  and  that  for  this  purpose,  and  no 
other,  the  agreement  was  entered  into  by  the  defendant,  who  was 
then  at  the  head  of  this  department.  During  the  lease,  the  building 
was  consumed  by  fire. 

It  is  too  clear  to  be  controverted,  that  where  a  public  agent  acts 
in  the  line  of  his  duty  and  by  legal  authority,  his  contracts  made  on 
account  of  the  government,  are  public  and  not  personal. 

They  enure  to  the  benefit  of,  and  are  obligatory  on,  the  govern- 
ment, not  the  officer. 

A  contrary  doctrine  would  be  productive  of  the  most  injurious 
consequences  to  the  public,  as  well  as  to  individuals.  The  govern- 
ment is  incapable  of  acting  otherwise  than  by  its  agents, 
[  *  364  ]  and  no  prudent, man  would  consent  to  become  *a  public 
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agent,  if  he  should  be  made  personally  responsible  for  contracts  on 
the  public  account.  This  subject  was  very  fully  discussed  in  the 
case  of  Macbeath  v.  Haldimand,  cited  from  1  Term  Reports,  172,  and 
this  court  considers  the  principles  laid  down  in  that  case  as  consonant 
to  policy,  justice,  and  law. 

The  plaintiff  has  not  controverted  the  general  principle,  but  has 
insisted  that  in  this  case,  the  defendant  has,  by  the  terms  of  his  con- 
iract,  bound  himself  personally. 

It  is  admitted  that  the  house  was  taken  on  account  of  the  public, 
in  pursuance  of  the  proper  authority ;  and  that  the  contract  was  made 
by  the  person  at  the  head  of  the  department,  for  the  use  of  which  it 
was  taken ;  nor  is  there  any  allegation,  nor  is  there  any  reason  to 
believe,  that  the  plaintifT  preferred  the  private  responsibility  of  the 
defendant  to  that  of  the  government ;  or  that  he  was  unwilling  to 
contract  on  the  faith  of  government  Under  these  circumstances,  the 
intent  of  the  ofSicer  to  bind  himself  personally  must  be  very  apparent 
indeed,  to  induce  such  a  construction  of  the  contract. 

The  court  can  perceive  no  such  intent  On  the  contrary,  the  con- 
tract exhibits  every  appearance  of  being  made  with  a  view  entirely 
to  the  government 

The  official  character  of  the  defendant  is  stated  in  the  description 
of  the  parties.  This,  it  has  been  said,  might  be  occasioned  by  a 
willingness  in  the  defendant  to  describe  himself  by  the  high  and 
honorable  office  he  then  filled.  This,  unquestionably,  is  possible,  but 
is  not  the  fair  construction  to  be  placed  on  this  part  of  the  contract, 
because  it  is  not  usual  for  gentlemen,  in  their  private  concerns,  to 
exhibit  themselves  in  their  official  character. 

The  tenement  is  let  to  <<  the  said  Samuel  Dexter  and  his  succes- 
sors ; "  an  expression  plainly  evidencing  that  it  was  not  for  himself, 
otherwise  than  as  secretary  of  war;  and  that  the  lessor  so  understood 
the  contract  It  is  also  evincive  of  the  correctness  of  the  observation 
of  the  defendant,  that  the  words  "  said  Samuel  Dexter  "  refer  to  him 
in  his  official  character,  as  described  in  the  premises.  The 
habendum  is  "to  have  and  to  hold  the  said  demised  *premi-  [  *  365  ] 
ses  to  him,  the  said  Samuel  Dexter  and  his  successors,"  &c., 
showing,  that  to  the  knowledge  of  the  lessor,  if  Mr.  Dexter  should 
go  out  of  office  the  next  day,  the  successor  to  the  war  department 
would  succeed  also  to  the  occupancy  of  the  office. 

The  covenant  for  quiet  enjoyment  during  the  term  is  with  the  said 
Samuel  Dexter  and  his  successors,  and  is,  that  they,  as  well  as  he, 
shall  enjoy. 

The  covenant  on  the  part  of  Mr.  Dexter,  on  which  the  suit  is 
brought,  is  for  himself  and  his  successors. 

36  • 
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The  whole  face  of  the  agreement,  then,  manifeBts  very  clearly  a 
contract  made  entirely  on  public  account,  without  a  view,  on  the 
part  of  either  the  lessor  or  lessee,  to  the  private  advantage  or  respon- 
sibility of  Mr.  Dexter. 

The  only  circumstance  which  could  excite  a  doubt  was  produced 
by  the  technical  operation  of  the  seaL  This,  in  plain  reason  and 
common  sense,  can  make  no  difference  in  designating  the  person  to 
be  responsible  for  the  contract ;  and  so  it  has  been  determined  in  the 
case  cited  from  1  Term  Rep.  674,  Unwin  r.  Wolseley. 

The  court  is  unanimously  and  clearly  of  opinion,  that  this  contract 
was  entered  into  entirely  on  behalf  of  government,  by  a  person  pro- 
perly authorized  to  make  it,  and  that  its  obligation  is  on  the  govern- 
ment only. 

Whatever  the  claims  of  the  plaintiff  may  be,  it  is  to  the  govern- 
ment, and  not  to  the  defendant,  he  must  resort  to  have  them  satisfied. 

Judgment  affirmed^  wUh  costs. 

4  H.  191. 


Lloyd  v.  Alexander,  et  aL 

1  C.  365. 

[  •  366  ]      •  The  writ  of  error  in  this  case  was  quashed  because  it 
was  not  accompanied  by  a  citation. 

Marshall,  C.  J.  The  law  respecting  the  thirty  days'  notice  on  a 
writ  of  error,  and  the  ten  days  allowed  for  filing  it,  was  predicated 
upon  the  existing  state  of  things  at  the  time  of  passing  the  act ;  at 
which  time  there  was  no  circuit  court  whose  term  would  not  be 
fiinished  more  than  forty  days  before  the  setting  of  the  supreme 
court 

The  times  of  the  session  of  the  courts  have  been  altered,  but  no 
alteration  has  been  made  in  the  law  respecting  the  thirty  days'  notice, 
which  makes  it  difficult  to  form  a  rule  in  the  case. 

At  present,  if  the  citation  has  not  been  served  thirty  days,  the 
court  will  not  take  up  the  cause  until  the  thirty  days  have  expired, 
unless  the  defendant  in  error  shall  appear. 

A  Imitation  not  served  is  as  no  citation. 

5  C.  321  ]  6  H.  81. 
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Wood  v,  Wagnon. 

Error  from  the  circuit  court  of  the  district  of  Georgia. 

The  proceedings  stated,  that  "  the  petition  of  John  Peter  Wagnon, 
a  citizen  of  the  8tate  of  Pennsylvania,  showeth, 

"  That  James  Wood,  of  the  State  of  Georgia,"  &c. 

The  judgment  was  reversed  upon  the  authority  of  Bingham  v. 
Cabot  et  al.,  3  DalL  382. 

8F.  112;  2H.  9;  16  H.  314. 


Williams  and  Hodgson  v.  Lyles. 

2  c.  9. 

This  was  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
District  of  Columbia,  sitting  at  Alexandria,  upon  a  forthcoming  bond, 
taken  under  the  laws  of  Virginia. 

The  execution  upon  which  the  bond  was  taken,  was  for 
« $143.67,  also   $12.33,  •and  three  hundred  and  fifty-five  [  •lO  ] 
pounds  of  tobacco  at  the  rate  of  IHs.  and  4^/.  per  hundred 
weight."     The  recital  of  the  execution  in  the  bond  stated  it  to  be 
for  "  $143.67,  also  $20.33,  and  three  hundred  and  fifty-five  pounds 
of  tobacco,  at  the  rate  of  13^.  and  AcL  per  hundred  weight;  and 
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marshal's  fees  and  commissions,  and  all  costs  attending  the  execution 
of  the  said  writ,  $8.11,  making  in  the  whole  the  sum  of  (ITl.OS.'' 
This  aggregate  sum  was  correct  according  to  the  execution,  and  not 
according  to  the  recital,  there  having  been  a  mistake  in  writing  the 
word  twenty  for  twelve.  The  court  below,  considering  the  recital 
as  correct  in  substance,  rendered  judgment  for  the  plaintiC  The 
defendants  took  a  bill  of  exceptions,  and  brought  theur  writ  of  error. 

Judgement  affirmed}  with  ten  per  cent  damages  and  costs. 


Faw  i;.  Marstbller. 
2  c.  la 

Perpetual  gronnd-rent,  reserred  in  a  deed  made  in  1779,  payable  in  the  corrent  monej  of 
Virginia,  is  not  to  be  reduced  by  the  scale  of  depreciation  under  the  Act  of  Assembly  of 
1781,  c.  29,  but  the  actual  annual  ralne  in  1779  is  to  be  paid  in  specie  or  its  equivalent. 

This  was  an  appeal  by  Faw,  the  original  defendant,  firom  a  decree 
of  the  circuit  court  of  the  District  of  Columbia,  sitting  as  a  court  of 
chancery  at  Alexandria,  in  July,  1803. 

The  case,  as  stated  by  Marshall,  C.  X,  in  delivering  the  opinion 
of  the  court,  was  as  follows : 
[  *  11  ]       *  In  the  month  of  May,  1779,  the  executors  of  John  Alex- 
ander, in  pursuance  of  a  power  contained  in  the  will  of  their 
testator,  set  up  to  the  highest  bidder  on  a  ground-rent  forever,  certain 
lots  of  land  lying  in  the  town  of  Alexandria. 

One  of  these  lots,  containing  half  an  acre,  was  struck  off  to  a  cer- 
tain Peter  Wise,  at  the  rent  of  36/!.  per  annum,  current  money  of 
Virginia.  Wise  bid  for  Jacob  Sly,  a  citizen  of  Maryland,  who  trans- 
fenred  the  lot  to  Abraham  Faw,  to  whom  the  same  was  conveyed  in 
fee  simpler,  by  a  deed  bearing  date  the  5th  of  August,  1779,  in  which 
the  said  ground-rent  of  26/.  per  annum,  current  money  of  Virginia, 
was  reserved. 

In  the  year  1784,  Abraham  Faw  divided  the  said  half  acre  of 
ground  into  eight  smaller  lots,  five  of  which  he  has  sold,  reserving  a 
ground-rent  forever,  amounting  to  842^  12s.  per  annum.  One  of 
these  lots  was  conveyed  by  Faw  to  Jacob  Hess,  in  the  year  1784,  at 
the  ground-rent  of  25/1 16^.  per  annum,  which  lot  has  been  since  pm> 
chased  by  Philip  Marsteller,  the  appellee,  who  has  also  purchased 
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firom  the  d^isee  of  John  Alexander  all  his  rights  in,  or  isscdng  from, 
the  half-  acre  lot  of  ground  conveyed  to  Abraham  Faw.  Thus 
Abraham  Faw  becomes  liable  to  Philip  Marsteller,  for  the  rent 
accruing  under  the  deed  of  August,  1779,  who  is  himself  liable  to 
the  said  Faw  for  the  rent  accruing  on  part  of  the  same  lot,  under 
the  deed  executed  by  Faw  to  Hess,  in  November,  1784. 

In  November,  1781,  the  legislature  of  Virginia  passed  an  act  calling 
paper  money  out  of  circulation :  and  also  another  act  directing  the 
mode  for  adjusting  and  settling  contracts  made  in  that  currency. 

The  3d  section  of  this  latter  act,  after  stating,  by  way  of 
preamble,  that  *Hhe  good  people  of  the  State  would  labor  under 
many  inconveniences  for  want  of  some  rule,  whereby  to  settle  and 
adjust  the  payment  of  debts  and  contmcts  entered  into,  or  made 
between  the  first  day  of  January,  1777,  and  the  first  day  of  January, 
1782,  unless  some  rule  should  be  by  law  established  for 
liquidating  and  adjusting  the  same,  so  *  as  to  do  justice  as  [  *  12  ] 
Well  to  the  debtor  as  the  creditor,"  enacts,  that  from  and 
after  the  passing  of  the  act,  <'  all  debts  and  contracts  entered  into 
or  made  in  the  current  money  of  this  State,  or  the  United  States, 
excepting,  at  all  times,  contracts  entered  into  for  gold  and  silver  coki, 
tobacco,  or  any  other  specific  property,  within  the  period  aforesaid, 
now  remaining  due  and  unfulfilled,  or  which  may  become  due  at 
any  future  day  or  days,  for  the  payment  of  any  sum  or  sums  of 
money,  shall  be  liquidated,  settled,  and  adjusted  agreeably  to  a  scale 
of  depreciation  hereinafter  mentioned  and  contained ;  that  is  to  say, 
by  reducing  the  amount  of  all  such  debts  and  contracts  to  the  true 
value  in  specie,  at  the  days  or  times  the  same  were  incurred  or 
entered  into,  and  upon  payment  of  said  value  so  found,  in  specie,  or 
other  money,  equivalent  thereto,  the  debtors  or  contractors  shall  be 
forever  discharged  of  and  from  the  said  debts  or  contracts,  any  law, 
custom,  or  usage  to  the  contrary,  in  any  wise  notwithstanding." 

The  4th  section  establishes  the  scale  of  depreciation  which 
shall  constitute  the  rule  by  which  the  value  of  the  debts,  contracts 
and  demands,  in  the  act  mentioned,  shall  be  ascertained ;  and  the 
5th  section  enacts,  ^^  that  where  a  suit  shall  be  brought  for  the  reco- 
very of  a  debt,  and  it  shall  appear  that  the  value  thereof  hath  been 
tendered  and  refused ;  or  where  it  shall  appear  that  the  non-payment 
thereof  hath  been  owing  to  the  creditor ;  or  where  other  circumstances 
arise,  which,  in  the  opinion  of  the  court,  before  whom  the  cause  is 
brought  to  issue,  would  render  a  determination  agreeable  to  the  above 
table  unjust;  in  either  case  it  shall  and  may  be  lawful  for  the  court 
to  award  such  jud^ent  as  to  them  shall  appear  just  and  equitable." 

The  act  then  empowers  the  court  to  direct  at  what  depreciation 
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any  judgment  shall  be  discharged  on  a  verdict  given  for  damages, 
between  the  first  day  of  January,  1777,  and  the  first  day  of  Janaaiy, 
1782,  having  ^  regard  to  the  original  injury  or  contract  on  which  the 
damages  are  founded,  and  any  other  proper  circumstances  that  the 

nature  of  the  case  will  admit." 
[  *  13  ]       *  It  was  proved  in  the  cause,  that  the  contracts  made  by 

the  executors  of  John  Alexander  excited  at  the  time  very 
great  attention,  and  were  the  subject  of  general  conversation.  The 
prevailing  opinion  among  the  bidders  was,  that  the  rents  would  be 
paid  in  paper  money  so  long  as  paper  should  be  the  cuxsulating  me- 
dium, after  which  Uhey  would  be  paid  in  specie.  Such,  too,  was 
the  opinion  of  Peter  Wise,  the  purchaser  of  the  particular  lot  which 
occasioned  the  existing  controversy,  and  there  is  reason  to  suppose 
it  was  also  the  opinion  of  those  who  were  disposing  of  the  property  ; 
it  was  also  thought  the  rent  reserved  was  low,  when  considered  as 
payable  in  paper,  but  high  if  to  be  paid  in  specie. 

It  was  further  proved,  that  a  lot  not  more  valuable  than  that  which 
occasioned  the  present  contest,  was  sold  in  1774,  on  a  ground-rent 
of  13/.  5^.  per  annum,  forever,  and  that  a  lot  less  valuable  was  sold 
in  the  ye€Lr  1784,  on  a  ground-rent  of  25L  per  annum.  But  it 
appeared  from  other  parts  of  the  testimony,  that  the  lots  which  were 
sold  in  the  year  1784,  in  Alexandria,  on  ground-renti  were  contracted 
for  so  much  above  the  value  they  afterwards  bore,  ihat  the  lessors, 
in  very  many  instances,  were  under  the  necessity  of  reducing  the 
rents  one  hadf  below  the  sum  originally  stipulated,  and  in  some 
instances  the  reduction  was  still  greater. 

The  circuit  court  decreed  that  the  rents  which  accrued  during  the 
exist^ce  of  paper  money,  should  be  reduced  according  to  the  scale 
for  the  time  when  they  became  payable,  but  that  the  subsequent 
rents  should  be  paid  in  specie.  From  this  decree  'Faw  appealed,  and 
the  case  was  now  argued  by  Swann  and  Mas<m^  for  the  appellant ; 
and  by  E.  J.  Lee^  JoneSj  and  Kep^  for  the  appellee. 

[  *  22  ]  *  Marshall,  C.  J.,  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  court 

This  suit  was  instituted  to  recover  the  rent  in  arrear  under  the 
deed,  executed  in  August,  1779,  a  part  of  which  rent  had  accrued 
during  the  circulation  of  paper  money. 

The  circuit  court  decreed  that  the  rents  which  became  payable  in 
the  year  1780  and  1781,  should  be  adjusted  by  the  scale  of  deprecia- 
tion when  they  respectively  became  due,  and  that  the  rents  accruing 
afterwards  should  be  discharged  in  specie. 

From  this  decree  Faw  appealed  to  this  court,  and  it  is  alleged  that 
the  decree  of  the  court  below  is  erroneous,  because, 
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1st  The  contract  of  August,  1777,  is  within  the  2d  section  of 
the  act  of  the  Virginia  assembly,  1781  c.  32,  which  has  been  cited. 
And,  if  so, 

*  2dly.  That  it  is  not  within  the  5th  section  of  that  act  [  *  23  ] 

The  descriptive  words  of  the  act  of  assembly  are,  '^  all 
debts  and  contracts  entered  into,  or  made,  in  the  current  money  of 
this  State,  or  of  the  United  States,"  <^  now  remaining  due  and  un- 
fulfilled, or  which  may  become  due,  at  any  future  day  or  days,  for  the 
payment  of  any  sum  or  sums  of  money."  These  words,  it  is  urged,  , 
comprehended  in  express  terms  the  very  contract  now  before  the 
court  That  contract  is  an  engagement  entered  into  within  the  time 
specified  by  the  act  to  pay  severed  sums  of  current  money  in  future. 
To  make  the  case  still  stronger,  contracts  for  gold  and  silver  coin, 
tobacco,  or  any  other  specific  property,  are  expressly  excepted  out  of 
the  operation  of  the  law.  l^en  those  who  introduced  tiiese  excep- 
tions were  so  very  cautious  as  expressly  to  take  a  contract  for  tobacco, 
or  other  specific  property,  out  of  the  operations  of  a  law  made  solely 
for  money  contracts,  there  are  additional  inducements  to  believe  that 
every  possible  contract,  not  included  within  the  exceptions,  was  de- 
signed to  be  comprehended  in  the  general  rule. 

It  is  admitted  in  argument,  by  the  counsel  for  the  appellee,  that 
the  terms  used  in  the  first  part  of  the  section  are  such,  that  if  they 
stood  alone,  they  would  include,  in  their  letter,  the  case  at  bar ;  but 
it  is  contended,  that  there  are  subsequent  words  which  limit  those 
just  quoted,  so  as  to  restrain  their  operation  to  contracts  capable  of 
being  extinguished.  These  words  are,  that  upon  payment  of  what 
was  the  value  of  the  debt  or  contract  at  the  time  it  was  entered  into, 
^  the  debtors  or  contractors,  shall  be  forever  discharged  of  and  from 
the  said  debts  or  contracts."  These  words,  it  is  said,  can  only  apply 
to  temporary  contracts,  such  as  may  be  completely  fulfilled,  and  from 
which  the  debtors  or  contractors  may,  in  the  language  of  the  law,  '^  be 
forever  discharged." 

It  will  not  be  denied  that  there  is  much  weight  in  this  argument ; 
but  it  does  not  appear  to  the  court  to  be  strictly  correct  In  search- 
ing for  the  literal  construction  of  an  act,  it  would  seem  to  be  gene- 
rally true,  that  positive  and  explicit  provisions,  comprehend- 
ing in  terms  *  a  whole  class  of  cases,  are  not  to  be  restrain-  [  *  24  ] 
ed,  by  applying  to  those  cases  an  implication  drawn  from 
subsequent  words,  unless  that  implication  be  very  clear,  necessary, 
and  irresistible.  In  the  present  case,  the  implication  does  not  appear 
to  the  court  to  be  of  that  description.  A  contract  for  the  payment 
of  distinct  sums  of  money,  at  different  periods,  is  very  much  in  the 
nature  of  distinct  contracts.    An  action  of  debt  lies  for  each  sum  as 


482         SUPREME    COURT   OF   THE   UNITED    STATES. 

Faw  v.  Manteller.    S  C. 

it  becomes  due,  and  when  that  sum  is  paid,  the  debtor  or  contractor 
is  forever  discharged  firom  the  contract  to  pay  it.  To  understand  in 
this  sense  the  words  of  the  act  which  are  considered*  as  restrictive, 
does  not  appear  to  the  court  to  be  such  a  violence  to  their  natural 
import  as  to  be  inadmissible ;  and  to  understand  them  in  this  sense 
reconciles  the  diiTerent  parts  of  the  clause  with  each  other. 

But  although  the  counsel  for  the  appellee  may  not  have  established 
the  literal  construction  for  which  they  insist,  yet  so  much  weight  is 
admitted  to  be  in  the  argument,  that  if  they  succeed  in  showing  the 
case  to  be  out  of  the  mischief  intended  to  be  guarded  against,  or  out 
of  the  spirit  of  the  law,  the  letter  would  not  be  deemed  so  unequivo- 
cal as  absolutely  to  exclude  the  construction  they  contend  for. 

It  is  urged,  that  the  mischief  designed  to  be  guarded  against,  is 
confined  to  temporary  contracts,  and  that  by  the  spirit  of  the  law,  and 
the  construction  it  has  received,  the  time  when  the  consideration,  on 
whiph  the  debt  is  founded,  moved  from  the  creditor,  is  the  real  date 
of  contract 

But  the  court  perceives  no  sufficient  ground  for  saying  that  this 
case  is  taken  out  of  the  mischief  or  spirit  of  the  law  by  either  of  the 
circumstances  which  have  been  relied  on. 

The  only  real  reason  for  supposing  that  the  law  might  not  be  de- 
'signed  to  comprehend  interminable  contracts  is,  that  as  paper  money 
must  unavoidably  cease  to  circulate  during  the  continuance  of  the 
contract,  the  parties  must  have  measured  their  agreement  by  a  more 

permanent  standard. 
[  •  25  ]  *  Very  great  respect  is  certainly  due  to  this  argument, 
but  it  cannot  be  denied  that  an  agreement,  which  is  to  sub- 
sist for  a  very  great  length  of  time,  as  for  a  thousand  years,  would 
be  entered  into  with  precisely  the  same  sentiments  as  an  agreement 
to  subsist  forever.  The  contracting  parties  would  be  as  confident 
in  the  one  case  as  in  the  other,  that  the  agreement  would  subsist 
after  the  paper  currency  would  cease  to  circulate.  Yet  an  agreement 
for  a  thousand  years  would  be  within  the  very  words  and  the  spirit 
of  the  law,  which  plainly  comprehends  engagements  for  different 
sums  of  money,  to  become  due  in  future  at  different  periods.  To 
suppose  a  distinction  to  have  been  contemplated  between  two  such 
cases,  is  to  suppose  a  course  of  reasoning  too  unsubstantial,  and  too 
finely  drawn  for  the  regulation  of  human  action.  It  seems  to  be  the 
date,  and  not  the  duration  of  the  contract,  which  was  regarded  by 
the  legislature.  The  act  is  applied  directly  to  the  date  of  contract, 
and  the  motive  for  making  it  was,  that  contracts  entered  into  during 
the  circulation  of  paper  money,  ought  in  justice  to  be  discharged,  by 
a  sum  differing  in  intrinsic  value,  from  the  nominal  sum  mentioned 
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in  the  contract,  and  that  when  the  legislature  removed  the  delusive 
standard,  by  which  the  value  of  the  thing  acquired  had  been  measur- 
ed, they  ought  to  provide  that  justice  should  be  done  to  the  parties. 

That  the  time  when  the  consideration  was  received  constitutes  the 
date  of  contract,  according  to  the  intention  of  the  act,  seems  not  to 
be  a  correct  opinion ;  nor,  if  correct,  would  it  affect  the  present  case. 

If,  for  example,  a  contract  had  been  entered  into,  in  1779,  to  be 
executed  in  1789,  whereby  a  specific  sum  in  current  money  was  to 
be  given  for  property  then  to  be  delivered,  no  doubt  would  be  enter- 
tained but  that  the  case  would  come  within  the  law,  although  the 
thing  sold  would  pass  out  of  the  vendor  after  the  first  of  January, 
1782 ;  yet  the  contract  to  pay  the  money  was  entered  into  in  1779, 
and  in  the  general  legislative  view  of  the  subject,  the  value  of  the 
money  at  the  date  of  the  contract  is  supposed  to  have  regulated  the 
price  of  the  .article. 

*  If  in  the  case  of  rents,  this  argument  of  the  counsel  [  *  26  ] 
for  the  appellees  was  correct,  it  would  follow,  that  rents  ac- 
cruing during  the  circulation  of  paper  money,  or  leases  m&de  before 
the  first  of  January,  1777,  were  within  the  operation  of  the  act.  If 
enjoyment  is  the  consideration  for  which  the  rent  becomes  payable, 
€Lnd  the  date  of  the  consideration  is,  in  the  spirit  of  the  act,  the  date 
of  contract,  then  rents  accruing  between  the  first  of  January,  1777, 
and  the  first  of  January,  1782,  or  leases  made  prior  to  the  former 
period,  would  be  payable  according  to  the  scale  of  depreciation,  and 
rents  accruing  after  the  first  of  January,  1782,  or  leases  made  for  a 
short  term  of  years,  when  depreciation  was  actually  at  the  rate  of 
five  hundred  for  one,  would  be  payable  in  specie  at  their  nominal 
sum.  These  consequences  foUow  inevitably,  firom  the  construction 
contended  for,  and  yet  it  is  believed,  that  no  person  would  admit  an 
exposition  which  he  acknowledged  to  involve  them. 

The  position,  then,  that  the  value  of  the  money  at  the  time  when 
the  consideration  for  which  it  was  to  be  paid  was  received,  is  the 
standard  by  which  the  contract  is  to  be  measured,  is  not  a  correct 
one,  and  if  correct,  it  would  not  apply  to  this  case,  because  the  real 
consideration  is  found  in  the  contract  itself,  by  which  the  right  to 
enjoy  the  premises  is  conveyed  firom  the  grantor  to  the  grantee.  This 
right  was  defeated  by  subsequent  events,  but  does  not  originate  in 
those  events. 

The  case  cited  firom  1  Wash.  8,  by  no  means  conflicts  with  this 
opinion.  In  that  case  it  ^vas  decided  that  where  a  written  instru- 
ment discloses  on  its  face  any  matter  which  proves  that  the  contract 
itself  was  of  a  date  anterior  to  the  paper  by  which  it  is  evidenced, 
as  when  a  bond  carries  interest  firom  a  past  day,  the  contract  shall  be 
VOL.  I.  37 
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considered  as  of  a  date  antecedent  to  its  execution,  and  the  scale  of 
that  antecedent  date  shall  be  applied  to  it  The  reason  of  this  deci- 
sion is,  that  the  price  of  the  article  sold  was  measured  in  nominal 
money,  according  to  its  value  at  the  date  of  the  original  contract, 
and  not  according  to  its  value  when  the  instrument  of  writing  was 

executed. 
[  *  27  ]       *  It  is,  then,  the  opinion  of  the  court,  that  the  contract 
of  the  5th  of  August,  1779,  comes  within  the  2d  section  of 
the  act  <'  directing  the  mode  of  adjusting  and  settling  the  payment 
of  certain  debts  and  contracts,  and  for  other  purposes." 

It  remains  to  inquire  whether  it  is  a  case  proper  for  the  interposi- 
tion of  that  equitable  power  which  is  conferred  on  the  court  by  the 
5th  section  of  that  act,  and  if  so,  in  what  manner,  and  to  what  ex- 
tent, that  power  ought  to  be  interposed. 

It  is  contended  by  the  counsel  for  the  appellant,  that  this  case  does 
not  come  within  the  5th  section  of  the  act,  because, 

1st  That  section  is  designed  only  for  the  benefit  of  debtors. 

2d.  No  testimony  out  of  a  written  contract  can  be  admitted  to 
explain  it 

3d.  If  the  testimony  be  admitted,  it  does  not  prove  one  of  those 
extraordinary  cases  which  will  be  entitled  to  the  benefits  of  that 
section. 

1st.  The  5th  section  is  designed  only  for  the  benefit  of  debtors. 

That  the  provisions  of  an  act  for  the  regulation  of  contracts,  should 
be  designed  uniformly  to  benefit  one  of  the  parties  only,  is  at  first 
view  a  proposition  replete  with  so  much  injustice,  that  the  person 
who  would  maintain  it  must  certainly  show,  either  that  the  words  of 
the  act  will  admit  fairly  of  no  other  construction,  or  that  legislative 
aid  on  one  side  only  was  requisite  in  order  to  do  right  between  the 
parties. 

The  counsel  for  the  appellants  endeavor  to  maintain  both  these 
propositions,  and  if  they  succeed  in  either,  the  case  is  clearly  with 
them. 

In  reasoning  from  the  words  of  the  law  they  say,  that  the 
[  •  28  ]  two  cases  put  are  by  way  of  example,  and  as  *  they  are 
both  cases  where  the  scale  established  by  the  act  is  to  be 
departed  from  for  the  benefit  of  the  debtor,  the  general  power  after- 
wards given  to  the  court  ought  to  be  considered  as  designed  to  fur- 
nish a  remedy  in  other  similar  cases  not  occurring  at  the  time  to  tiie 
legislature. 

The  words  of  the  section  are,  "  that  where  a  suit  shall  be  brought 
for  the  recovery  of  the  debt,  s^nd  it  shall  appear  that  the  value  there- 
of hath  been  tendered  and  refused ;  or  where  it  shall  appear  that  the 
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non-payment  thereof  hath  been  owing  to  the  creditor ;  or  where  other 
circumstances  arise,  which,  in  the  opinion  of  the  court  before  whom 
the  cause  is  brought  to  issue,  would  render  a  determination  agreeable 
to  the  above  table  unjust ;  in  either  case  it  shall  and  may  be  lawful 
for  the  court  to  award  such  judgment  as  to  them  shall  appear  just 
and  equitable." 

The  terms  used  in  the  third  member  of  the  sentence  are  certainly 
very  comprehensive,  and  their  general  natural  import  does  not  appear 
to  be  so  restrained  by  their  connection  with  other  parts  of  the  section 
as  necessarily  to  confine  their  operation  to  cases  where  debtors  only 
can  derive  advantage  from  them. 

The  legislature  was  performing  a  very  extraordinary  act.  It  was 
interfering  in  the  mass  of  contracts  entered  into  between  the  1st  of 
January,  1777,  and  the  1st  of  January,  1782,  and  ascertaining  the 
value  of  those  contracts  by  a  rule  different  from  that  which  had  been 
adopted  by  the  parties  themselves.  Although  the  rule  might  in  the 
general  be  a  just  one,  yet  that  it  would  often  produce  excessive  injury 
to  one  or  other  of  the  parties,  must  have  been  foreseen.  It  was, 
therefore,  in  some  measure  necessary  to  vest  in  the  tribunals  apply- 
ing this  rule  a  power  to  relax  its  rigor  in  such  extraordinary  cases. 
This  sentiment  might  produce  the  5th  section,  and  if  it  did,  the 
general  terms  used  ought  to  be  applied  to  the  relief  of  the  injured 
party,  whether  he  was  the  creditor  or  the  debtor. 

The  opinion  that  the  creditor  could  not  in  the  contem- 
plation of  the  legislature  be  the  injured  party,  because  *the  [  *  29  ] 
scale  of  depreciation  gave  him  the  fiill  value  of  his  contract, 
does  not  seem  to  be  perfectly  correct  According  to  the  law  of  the 
contract,  all  moneys  accruing  under  it,  which  were  not  received 
during  the  currency  of  paper,  would  be  payable  in  such  other  money 
as  might  be  current  at  the  time  of  payment.  It  is  impossible  to  say 
by  any  general  rule  what  influence  the  knowledge  of  this  principle 
might  have  on  the  parties,  in  every  case  where  the  contract  was  con- 
tinuing and  was  to  be  fulfilled  at  future  very  distant  periods.  Unless 
the  rule  applying  to  such  cases  possessed  some  degree  of  flexibility, 
it  is  apparent  that  the  one  or  the  other  of  the  parties  would  often  be 
injured  by  the  interference  of  the  legislature  with  their  contract,  and 
this  injury  would  most  generally  be  sustained  by  the  creditor,  in  all 
cases  like  that  at  bar,  because  in  all  such  cases  the  conviction  that  a 
more  valuable  medium  than  that  circulating  at  the  time  would  return 
during  the  continuance  of  the  contract,  must  have  had  considerable 
influence  on  the  parties  in  fixing  the  sum  of  money  agreed  to  be 
paid. 

There  appears,  therefore,  nothing  in  the  state  of  the  parties  to  be 
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affected  by  the  5th  section  of  the  act,  which  should  prevent  its  appli* 
cation,  either  to  creditors  or  debtors,  as  the  real  justice  of  the  case 
may  require. 

But  admitting  the  correctness  of  this  opinion,  it  is  contended  that 
no  circumstances  can  be  given  in  evidence  to  explain  a  written  con- 
tract, and  therefore  it  is  said,  that  the  judgment  of  the  court  in  this 
case  must  be  governed  absolutely  by  the  deed  of  August,  1779, 
unless  other  subsequent  and  independent  events  should  control  that 
deed. 

The  rule  which  forbids  a  deed  to  be  contradicted,  or  explained  by 
parol  testimony,  is  a  salutary  one,  and  the  court  is  not  disposed  to 
impair  it  The  application  of  that  rule  to  this  case,  however,  is  not 
perceived.  The  testimony  which  brings  this  contract  within  the  5th 
section  neither  contradicts  nor  explains  the  deed.  It  is  not  pretended 
that  the  deed  was  not  executed  on  the  considefration  ex- 
[  *  30  ]  pressed  on  the  face  of  it.  But  according  *  to  the  law  which 
existed  when  the  deed  was  executed,  that  c<msideration 
would  be  payable  only  in  gold  and  silver  coin,  when  gold  and  silver 
coin  should  become  the  only  currency  of  the  country.  The  law 
changing  the  nominal  sum  of  money  by  which  the  debt  should  be 
discharged,  and  giving  a  general  rule  by  which  a  different  sum  from 
that  agreed  on  by  the  parties  is  to  be  paid  and  received,  authorizes  a 
departure  from  the  rule  where  circumstances  shall  arise  which  render 
a  determination  agreeable  to  it  unjust  The  examination  of  these 
circumstances  is  not  entered  into  for  the  purpose  of  contradicting  or 
explaining  the  deed,  but  for  the  purpose  of  determining  which  of 
two  rules  given  by  the  statute  altering  the  law  of  the  contract  does 
really  govern  the  case. 

The  argument  that  the  exception,  if  it  receives  the  construction 
which  the  court  seems  inclined  to  give  it,  would  destroy  the  rule, 
must  be  founded  on  a  supposition  that  in  every  case  the  circum- 
stances would  be  looked  into,  and  a  slight  injustice  in  the  applica- 
tion of  the  scale  of  depreciation  to  the  contract  would  be  deemed  a 
sufficient  motive  for  departing  from  it  But  this  is  not  the  opinion 
of  the  court,  and  it  may  very  readily  be  perceived  that  the  great  mass 
of  contracts  made  during  the  circulation  of  paper  money,  may  be 
decided  by  a  general  scale  estimating  the  value  of  those  contracts, 
although  there  may  be  very  strong  features  in  some  few  cases,  which 
distinguish  them  as  of  such  peculiar  character,  that  they  are  embraced 
by  the  clause  which  measures  their  value  by  the  standard  of  justice. 

But  although  the  just  construction  of  the  5th  section  of  the  law 
admits  a  creditor,  who  would  be  greatly  injured  by  the  application 
of  the  general  rule  to  his  case,  to  show  circumstances  which  authorize 
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a  departure  from  that  role ;  it  is  contended  that  such  ciicomstances 
have  not  been  shown  in  the  cause  under  consideration. 

It  is  said  that  the  case  ought  to  be  an  extraordinary  one ;  that  the 
circumstances  ought  to  be  uncommon  which  would  warrant  a  de- 
parture from  the  general  principle  established  for  the  government  of 
contracts  generally. 

•  This  is  true,  and  the  court  would  certainly  not  feel  itself 
at  liberty  to  exercise  on  a  common  occasion  a  discretionary  [  *  31  ] 
power,  limited  only  by  the  opinion  entertained  of  the  naked 
justice  of  the  case. 

But  this  appears  to  the  court  to  be  an  extraordinary  case.  The 
evidence  goes  a  great  way  in  proving  that  the  parties  to  the  contract 
believed  that  the  sums  becoming  due  under  it,  would  at  no  distant 
period  be  payable  in  specie  only.  This  testimony  is  the  more  to  be 
credited,  because  it  is  not  easy  to  conceive  any  other  motive  for  dis- 
posing of  the  property  on  the  terms  on  which  it  was  parted  with ; 
and  still  more,  because  such  was  the  operation  of  the  existing  law 
on  the  contract  when  it  was  entered  into.  Under  this  impression,  an 
impression  warranted  by  the  law  of  the  land,  a  very  valuable  pro- 
perty has  been  conveyed  away  for  what  would  have  been,  under  the 
then  existing  law,  a  full  consideration,  but  which  a  subsequent  act 
of  the  legislature  has  reduced  certainly  to  a  tenth,  perhaps  to  a 
twentieth,  of  the  real  value  of  the  estate  disposed  of. 

Such  a  case  is,  in  the  opinion  of  the  court,  an  extraordinary  case, 
which  is  completely  entitled  to  the  extraordinary  relief  furnished  by 
the  act,  which  has  occasioned  the  mischief. 

In  inquiring  to  what  extent  this  relief  ought  to  be  afforded,  or,  in 
the  words  of  the  law,  what  "judgment  will  be  just  and  equitable," 
the  court  can  perceive  no  other  guide  by  which  its  opinion  ought  in 
this  case  to  be  regulated,  but  the  real  value  of  the  property  at  the 
time  it  was  sold.  The  record  does  not  furnish  satisfactory  evidence 
of  this  value.  It  is  proved  that  a  lot  not  superior  to  that  which 
occasioned  the  present  contest,  rented  in  the  year  1774  for  13/.  5s. 
per  annum,  and  that  other  lots,  perhaps  not  equal  to  it,  rented  in 
1784,  for  25L  per  annum.  It  is  even  proved  that  a  small  part  of  the 
very  lots,  about  the  value  of  which  the  inquiry  is  now  to  be  made, 
rented  in  the  year  1784,  on  a  ground-rent  forever,  for  25L  16s.  per 
annum.  These  are  very  strong  circumstances  in  support  of  the  de- 
cree of  the  circuit  court,  fixing  the  rent  at  26/.  per  annum, 
*  the  nominal  sum  mentioned  in  the  lease.  But  a  majority  [  *  32  ] 
of  the  judges  are  of  opinion  that  the  value  must  be  ascer- 
tained by  a  less  erring  standard. 

37* 
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Neither  the  value  in  1774  nor  in  1784  ought  to  regulate  the  rent. 
The  value  at  the  date  of  the  contract  must  be  the  sum  which  in 
equity  and  justice  the  lessee  ought  to  pay,  and  as  this  value  is  not 
ascertained  by  the  testimony  in  the  record,  it  ought  to  be  found  by  a 
jury.  In  finding  this  value,  however,  the  jury  ought  not  to  be  go- 
verned by  the  particular  difficulty  of  obtaining  gold  and  silver  coin 
at  the  time,  but  their  conduct  ought  to  be  regulated  by  the  real  value 
of  the  property,  if  a  solid  equivalent  for  specie  had  been  made  re- 
ceivable in  lieu  thereof.  On  these  principles  the  court  has  directed 
the  following  decree : 

This  cause,  which  was  abated  by  the  death  of  the  appellee,  and 
revived  in  the  name  of  his  administrator,  came  on  to  be  heard  on 
the  transcript  of  the  record,  and  was  fully  argued  by  counsel  On 
consideration  whereof  the  court  is  of  opinion,  that  there  is  error  ia 
the  decree  of  the  circuit  court  in  this ;  that  the  rents  reserved  in  the 
lease  in  the  proceedings  mentioned,  bearing  date  the  fifth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
seventy-nine,  and  which  were  in  airear  and  unpaid,  were  decreed  to 
be  paid  at  their  value  according  to  the  scale  of  depreciation  when 
the  same  became  due ;  and  that  those  rents  which  accrued  after  the 
1st  of  January,  1783,  are  decreed  to  be  paid  according  to  the  nominal 
sum  mentioned  in  the  lease;  whereas  the  annual  rent  reserved  in 
the  said  lease  ought  to  be  reduced  to  such  a  sum  in  specie,  bb  the 
property  conveyed  was,  at  the  date  of  the  contract,  actually  worth ; 
to  ascertain  which  the  evidence  of  the  cause  not  being  sufficient  for 
that  purpose,  an  issue  ought  to  have  been  directed,  according  to  the 
verdict  on  which,  if  satisfactory  to  the  court,  the  final  decree  ought 
to  have  been  rendered. 

This  court  is,  therefore,  of  opinion  that  the  decree  ren- 
[  *  33  ]  dered  in  this  cause  in  the  circuit  court  for  the  county  *  of 
Alexandria  ought  to  be  reversed,  and  it  is  hereby  reversed 
and  annulled ;  and  the  court,  proceeding  to  give  such  decree  as  the 
circuit  court  ought  to  have  given,  doth  decree  and  order  that  an  issue 
be  directed  between  the  parties  to  be  tried  at  the  bar  of  the  said  cir- 
cuit court,  in  order  to  ascertain  what  was  the  actual  annual  value 
in  specie,  or  in  any  other  money  equivalent  thereto,  of  the  half-acre 
lot  of  ground  which  was  conveyed,  by  the  executors  of  John  Alexan- 
der, deceased,  to  Abraham  Faw,  on  the  fifth  day  of  August,  1779, 
and  that  in  the  account  between  the  parties,  in  order  to  a  final  de- 
cree, the  representatives  of  said  Philip  Marsteller  be  allowed  a  credit 
for  the  rent  which  has  accrued,  and  which  remains  unpaid,  estimat- 
ing the  said  annual  rent  at  such  sum  as  the  verdict  of  a  jury,  to  be 
approved  of  by  the  said  circuit  court,  shall  ascertain  the  half-acre  lot 
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of  ground  before-mentioned  to  have  been  fairly  worth  at  the  date  of 
the  contract  under  which  the  same  is  claimed  by  the  said  Abraham 
Faw. 


Ogle  v.  L^e« 

2  C.  33. 

This  cause  came  up  to  this  court  upon  a  question  on  which  the 
opinions  of  the  judges  of  the  circuit  court  were  opposed. 

It  was  made  a  question,  whether  this  court  would  consider  the 
whole  case,  or  only  the  question  upon  which  the  court  below  divided. 

The  Court  were  unanimously  of  opinion,  that  they  could  only 
consider  the  single  question  upon  which  the  judges  below  divided  in 
opinion,  but  that  the  parties  will  not  be  precluded  from  bringing  a 
writ  of  error  upon  the  final  judgment  below ;  and  the  whole  cause 
will  then  be  before  the  court.  A  court  may  at  any  time  reverse  an 
interlocutory  decree. 

The  case  was  afterwards  settled  by  the  parties. 


Pennington  v.  Coxe. 

2  c  33. 

Under  tho  act  of  Jnne  5th,  1794.  (1  Stats,  at  Laii^c,  384,)  duties  did  not  accme  on  refined 
sugar  while  it  remained  in  the  manufactory  unsold,  and  consequently,  when  this  act  was 
repealed  by  the  act  of  April  6th,  1802,  (2  Stats,  at  Lax^,  148,)  the  saving  of  duties 
which  had  accrued,  did  not  apply  to  such  sugars. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Pennsylvania.  It  was  a  feigned  issue  to  try  the  question,  whether 
duties  were  payable  under  the  act  of  June  5th,  1794,  (1  Stats,  at 
Large.  384,)  on  refined  sugar  remaining  in  the  manufactory  unsold 
on  the  Ist  of  July,  1802.  The  facts  sufficiently  appear  in  the  opi- 
nion of  the  court 
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IngersoU,  Harper^  and  Martin^  for  the  plaintiff,  Lincoln^  (attorney- 
general,  U.  S.)  and  DalUiSy  for  the  defendant. 

[  *  51  ]    *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

In  this  case  a  single  point  is  presented  to  the  court  The 
plaintiff  in  enx>r  was  a  refiner  of  sugar,  in  the  city  of  Philadelphia, 
and  had  a  large  quantity  of  refined  sugars  in  his  refinery  on  the  1st 
of  July,  1802. 

In  April,  1802,^  congress  passed  an  act  to  repeal  the  internal  taxes. 
The  1st  section  of  the  repealing  law  enacts  ^'  that  from  and  after  the 
30th  day  of  June  next,  the  internal  duties,''  &;c. 

To  recover  the  duty  on  sugars  refined  before  the  30th  of  June,  and 
sent  out  afterwards,  this  action  was  brought  The  single  question 
is,  whether  the  duty  had  then  accrued,  and  was  on  that  day  outstand- 
ing ?  This  is  admitted  on  both  sides ;  and  the  repealing  law  is  to 
be  construed,  as  if  'it  had  passed  on  the  30th  of  June,  to  take  effect 
immediately,  and  the  proviso  had  been  expressed  in  words  of  the 
present  tense  thus :  "  provided,  that  for  the  recovery  and  receipt  of 
such  duties  as  have  now  accrued,  and  now  remain  outstanding,  the 
provisions  of  the  aforesaid  act  shall  remain  in  ijiU  force  and  virtue." 

Had  the  duty  accrued,  and  was  it  outstanding,  in  contemplation 
of  the  legislature,  on  sugars  refined,  but  not  sent  out  of  the  building 
in  which  the  operation  was  performed  ? 

The  solution  of  this  question  depends  on  the  construction  of  the 
act  by  which  the  duty  was  imposed. 

This  act  passed  in  June,  1794,^  and  is  entitled  ^  An  act  laying  cer- 
tain duties  on  snuff  and  refined  sugars."  The  1st  section  imposes 
a  duty  on  snuff,  which  shall  be  manufactured  after  the  30th  of  Sep- 
tember then  next  ensuing,  and  the  2d  section  is  in  these  words: 
'^  And  be  it  further  enacted,  that  from  and  after  the  said  30th 
[  *  52  ]  day  of  September  next,  there  be  levied,  collected,  *  and  paid, 
upon  all  sugar  which  shall  be  refined  within  the  United 
States,  a  duty  of  two  cents  per  pound." 

The  4th  section  of  the  act  contains  provisions  respecting  the 
duty  on  snuff,  and  the  5th  section,  after  making  several  regula- 
tions requiring  the  refiner  of  sugars  to  report  the  building  and 
utensils  to  be  employed  in  the  manufacture,  and  to  give  bond  with 
condition  that  he  shall  keep  books  in  which  he  shall  enter  daily  the 
sugars  refined,  as  well  as  those  sent  out,  proceeds  to  enact,  ^'  that  he 
shall,  on  the  1st  day  of  January,  April,  July,  and  October,  in  each 
year,  render  a  just  and  true  account  of  all  the  refiined  sugar  which  he 

1  2  Stats,  at  Large,  US.  ^  1  lb.  384. 
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cr  she  shall  have  sent  out,  or  caused,  or  procured  to  be  sent  out,  from 
the  first  time  of  his  or  her  entry  and  report  aforesaid,  until  the  day 
which  shall  first  ensue,  of  the  days  above-mentioned,  for  the  render- 
ing of  such  account,  and  thenceforth  successively,  firom  the  time  when 
such  account  ought  to  have  been,  and  up  to  which  it  shall  have  been, 
last  rendered,  until  the  day  next  thereafter,  of  the  days  above-men- 
tioned, for  the  rendering  of  such  account,  producing  and  showing 
therewith  the  original  book  or  paper,  whereon  the  entries  from  day 
to  day,  to  be  mftde  as  aforesaid,  have  been  made ;  and  he  or  she  shall, 
at  the  time  of  rendering  each  account,  pay  or  secure  the  duties,  which, 
by  this  act,  ought  to  be  paid  upon  the  refined  sugar  in  the  said 
account  mentioned." 

Other  sections  of  this  act  have  been  relied  on  by  the  counsel  on  both 
sides,  and  the  phraseology  of  the  law,  in  other  acts  said  to  be  in  pari 
materia  has  been  brought  into  view.  They  have  not  been  unnoticed 
by  the  court  in  forming  the  opinion  noiy  to  be  delivered ;  but  as  the 
case  depends  principaUy  on  the  just  construction  of  the  sections 
which  have  been  quoted,  those  sections  only  are  stated  for  the  present. 

That  a  law  is  the  best  expositor  of  itself ;  that  every  part  of  an  act 
is  to  be  taken  into  view  for  the  purpose  of  discovering  the  mind  of  the 
legislature ;  and  that  the  details  of  one  part  may  contain  regulations 
restricting  the  extent  of  general  expressions  used  in  another  part  of 
the  same  act,  are  among  those  plain  rules  laid  down  by  com- 
mon sense  for  the  exposition  of  statutes  •which  have  been  [  •  53  ] 
uniformly  acknowledged.  If  by  the  application  of  these 
rules  it  shall  appear  that  the  duly  on  refined  sugars  did  ^  accrue,  and 
was  outstanding,"  before  the  article  was  sent  out  of  the  building, 
then  the  refiner  is  unquestionably  liable  to  pay  it,  notwithstanding 
the  repeal  of  the  law  by  which  it  was  imposed. 

To  support  the  proposition  that  the  duty  did  accrue,  the  words 
of  the  2d  section  of  the  act  for  imposing  it  have  been  relied  on. 
These  words  are,  "  that  from  and  after  the  30th  day  of  September 
next,  there  be  levied,  collected,  and  paid,  upon  all  sugar  which  shall 
be  refined  within  the  United  States,  a  duty  of  two  cents  per  pound." 
These  words,  it  is  said,  contain  an  express  charge  upon  all  the  sugars 
to  be  refined  within  the  United  States." 

It  is  admitted  by  the  counsel  for  the  plaintiff  in  error,  that  such  would 
be  the  operation  of  the  section  if  unexplained,  and  not  restrained  by 
other  parts  of  the  law. 

In  order  to  determine  the  influence  which  other  sections  must  ne- 
cessarily have  on  this,  it  is  proper  to  ascertain  with  precision  the  im* 
port  of  the  words  which  have  been  stated. 

"  There  shall  be  levied,  collected,  and  paid,"  &c.    Each  of  these 
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words  implies  a  charge  upon  the  article,  and  if  either  of  them  had  been 
used  singly,  no  doubt  could  have  been  entertained  that  the  article 
would  have  been  burdened  with  the  tax.  They  present  to  the  mind 
distinct  ideas,  and  when  used  together  seem  to  designate  distinct 
actions  required  by  the  law. 

It  would  not,  perhaps,  be  assuming  more  than  is  warranted  to  say, 
that  either  of  them  exclusively  imports  the  creation  and  imposition 
of  the  duty.  The  word  levy  is  selected  for  this  purpose  ;  and  yet,  in 
the  succeeding  section,  the  term  is  again  used  with  a  reference  to  that 
now  under  consideration,  and  very  plainly  designates  the  duty  of  the 
officer,  not  the  operation  of  the  act.  The  words  of  the  3d  section 
are,  '^  that  the  duties  aforesaid  shall  be  levied,  collected,  and 
[  *  54  ]  accounted  for  by  the  same  officers,''  &c.  The  meaning  *  of 
the  term  in  this  section  is  by  no  means  equivocal,  and  there 
does  not  appear  sufficient  ground  for  saying  that  it  was  used  by  the 
legislature  in  the  preceding  section  in  a  different  sense.  Unquestion- 
ably the  requisition  that  a  duty  shall  be  levied,  collected,  or  paid, 
implies  the  existence  of  that  duty :  it  seems  to  be  as  clearly  impUed 
by  the  one  term  as  by  the  other.  But,  however  this  may  be,  they 
act  on  the  same  subject,  and  at  the  same  time.  The  object  of  each 
verb  is  precisely  the  same.  "There  shall  be  levied" — on  what? 
on  "  all  sugars  to  be  refined  within  the  United  States."  There  shall 
be  "collected  and  paid"  —  from,  and  on  what?  "all  sugars  to  be 
refined  within  the  United  States."  It  has,  then,  been  very  correctly 
said,  that  these  words,  though  not  synonymous,  are  certainly,  as  they 
stand  in  the  sentence,  coextensive  in  their  operation.  They  reach 
and  embrace  the  same  article  at  the  same  time.  If,  then,  the  other 
parts  of  the  act  demonstrate  that  the  words  collected  and  paid,  have 
not  for  their  object  all  sugars  to  be  refined,  this  section  is  necessarily 
restrained  in  its  operation  by  those  which  follow  and  designate  more 
particularly  what  is  in  the  first  instance  expressed  in  general  terms. 

That  such  is  the  real  effect  of  the  law  is  acknowledged.  It  is  ad- 
mitted by  the  counsel  for  the  defendant  in  error,  that  the  duties  are 
not  to  be  collected  and  paid  on  all  sugars  to  be  refined,  but  on  all 
sugars  to  be  refined  and  sent  out  of  the  building.  It  follows,  then, 
that  the  general  terms  of  the  2d  section  were  intended  by  the  legis- 
lature to  be  understood,  in  like  manner,  as  if  their  intent  had  been 
expressly  qualified,  by  adding  the  words  "  according  to  the  regula- 
tions hereinafter  prescribed ; "  or  other  words  of  similar  import. 

But  admitting  this  view  of  the  case  to  be  correct,  the  great  diffi- 
culty remains  to  be  solved.  It  is  contended  by  the  defendant  in 
error,  that  the  5th  section  neither  imposes  a  duty,  nor  restrains  to  a 
more  limited  object  the  duty  which  was  before  imposed,  and  that  its 
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only  effect  is  to  prescribe  the  time  of  payment ;  that  the  duty  on  the 
article,  taking  the  two  sections  together,  constitutes  a  present  debt 
to  be  paid  in  future. 

On  the  other  hand,  the  plaintiff  in  error  insists  that  *the  [  *5o  ] 
general  terms  of  the  2d  section  are  defined  and  restricted 
by  the  5th,  as  well  with  respect  to  the  object  of  the  tax  as  to  the 
time  of  its  collection  and  payment 

The  court  has  felt  great  difficulty  on  this  point  It  is  one  on  which 
the  most  correct  minds  may  form  opposite  opinions,  without  exciting 
surprise.  After  the  most  attentive  examination  of  the  laws,  and  the 
arguments  of  counsel,  a  judgment  has  at  length  been  formed,  differ- 
ing from  that  rendered  in  the  circuit  court 

The  object  of  the  act  imposing  the  duty  being  revenue,  and  not 
to  discourage  manufactures,  it  is  reasonable  to  suppose  that  the  at- 
tention of  the  legislature  would  be  devoted  to  the  article  in  that 
State  in  which  it  was  designed  to  be  productive  of  revenue.  There 
could  be  no  motive  for  imposing  a  duty  never  to  be  collected,  or  for 
imposing  it  on  the  article  in  that  condition,  in  which  it  might  remain 
forever,  without  yielding  a  cent  to  the  treasury.  The  duty  not  being 
progressive,  but  complete  in  the  instant  of  its  commencement,  being 
one  entire  thing,  no  purpose  was  to  be  effected  by  charging  it  on  an 
object  from  which  it  was  not  afterwards  to  be  drawn. 

If,  therefore,  we  find  the  whole  attention  of  the  legislature  directed 
to  the  article  in  one  State;  if  we  find  it  productive  only  in  one 
State ;  there  is  no  reason  for  supposing,  unless  the  words  require 
that  construction,  that  the  duty  was  imposed  upon  it  in  a  different 
State. 

All  those  provisions  of  the  act,  which  are  calculated  to  bring  the 
money  arising  from  this  tax  into  the  treasury,  or  to  create  any  liability 
in  the  person  who  is  to  pay  it,  apply  exclusively  to  sugars  sent  out  of 
the  building. 

Of  those  sugars  only  is  an  account  to  be  rendered ;  on  those  only 
are  the  duties  to  be  paid  or  secured.  It  can  scarcely  be  imagined 
that  the  legislature,  if  imposing  a  duty  on  all  sugars  refined,  should 
entirely  neglect  to  take  any  means  whatever  to  secure  the  collection 
of  that  duty,  and  should  postpone  those  means  until  a  subsequent 
event  should  happen,  which  might  never  occur. 

•  It  is  argued  by  the  counsel  for  the  defendant  in  error,  [  *5&  ] 
that  the  happening  of  this  event  was  certain,  and  that  it 
was  unnecessary  for  the  legislature  to  perform  any  act  which  might 
occasion  it,  because  the  interest  of  the  refiner  was  a  sure  pledge  for 
his  sending  out  the  sugars  he  had  refined. 

This  is  true ;  but  the  argument  is  not  less  strong  when  urged,  to 
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prove  that  the  legislature  might  rely  on  this  interest  to  produce  the 
state  of  things  which  would  create  the  charge.  If  this  interest  was 
relied  upon  for  the  fact  on  which  a  duty  should  become  payable,  it 
might  well  be  relied  upon  to  produce  the  fact  on  which  the  article 
should  be  chargeable  with  the  duty ;  and  it  is  unquestionably  in  the 
common  course  of  legislative  proceedings  on  the  subject  of  revenue, 
to  obtain  security  for  the  payment  of  duties,  at  the  first  convenient 
time  after  they  shall  have  accrued. 

If,  as  is  contended  for  the  defendant  in  error,  the  act  of  refining 
the  sugar  creates  a  debt  to  be  paid  when  sent  out  of  the  building, 
then  the  refiner  becomes  immediately  the  debtor  of  the  government, 
and  his  situation  by  sending  out  the  sugar,  is  changed  in  no  other 
respect  whatever,  than  that  the  debt  before  created  does  by  that  fact 
become  payable.  The  position  to  be  proved  is  that  A.,  the  refiner 
of  sugars,  becomes  the  debtor  of  the  United  States  to  the  full  amount 
of  the  sugars  refined,  which  debt  does  not  accrue,  but  only  becomes 
payable  on  the  fact  of  their  being  sent  out  of  the  building. 

Let  this  proposition  be  examined. 

If  A.  becomes  the  debtor  by  the  mere  act  of  refining,  then  he  re- 
mains the  debtor  until  he  shall  be  legally  discharged.     Suppose  him 
to  part  with  his  manufactory  and  his  capital  stock,  t^ere  being  at  the 
time  of  transfer  a  quantity  of  refined  sugars  in  the  building,  which 
pass  with  it  to  the  purchaser.     If,  by  the  act  of  refining,  A.  became 
the  debtor  of  the  government,  which  debt  became  payable  whenever 
the  sugars  should  be  sent  out  of  the  building,  then  A.  would  remain 
the  debtor  notwithstanding  his  sale,  and  would  be  liable  for 
[  •S?  ]  •  those  duties,  if  the  purchaser  should  send  them  out  without 
rendering  any  account  of  them,  or  securing  their  payment. 

Yet  this  construction  would  be  admitted  to  conflict  with  the  obvi- 
ous meaning  of  the  law.  Not  only  the  person  who  sends  out  the 
sugars  is  to  account  and  pay  for  them,  but  if  he  fails  to  do  so,  the 
consequences  of  his  failure  fsJl  entirely  on  himself.  The  sugar  is  for- 
feited, and  if  lost  to  the  purchaser,  his  recourse  could  only  be  against 
the  person  from  whom  he  purchased. 

But  let  it  be  supposed  that  A.  sends  out  his  sugars,  and  parts  with 
his  building,  before  the  day  on  which  the  account  is  to  be  rendered, 
and  the  duties  paid  or  accrued.  Who  then  would  be  the  debtor  of 
the  government  ?  Who  in  that  case  would  be  liable  for  the  duties 
that  had  thus  accrued  ?  It  is  believed  that  only  one  answer  could 
be  given  to  this  question.  The  person  who  sent  out  the  sugars 
would  unquestionably  be  liable  for  the  duties  on  them,  and  if  they 
should  be  seized  for  the  non-payment  of  them,  the  purchaser  would 
have  recourse  to  him  for  compensation. 
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If  these  positions  be  coirect,  it  would  seem  to  be  a  plain  and 
necessary  deduction  from  them,  that  the  fact  of  sending  out  the 
sugars,  not  the  fact  of  refining  them,  created  the  debt,  and  that  the 
person  sending  them  out  became  the  debtor. 

It  has  been  argued  that  the  provision  of  the  5th  section,  which 
requires  a  daily,  entry  to  be  made  on  the  books,  of  the  quantity  of 
sugars  refined,  evidences  an  intention  in  the  legislature,  to  impose  a 
tax  on  the  article  immediately.  But  this  argument  did  not  appear 
to  be  much  relied  on,  and  it  is  too  apparent  that  the  regulations  of 
the  5th  section  were  designed  to  furnish  the  means  of  detecting  any 
firaud  which  might  be  attempted,  in  the  account  of  sugars  sent  out 
of  the  building,  to  require  that  the  court  should  employ  any  time  in 
demonstrating  the  correctness  of  that  construction. 

.  The  argument  drawn  firom  the  3d  section,  which  uses  the 
expression  "  the  duties  aforesaid,"  does  not  •appear  to  ope-  [  *58  ] 
rate  more  in  favor  of  the  construction  contended  for  by  the 
counsel  for  the  defendant  in  error.     The  section  is  employed  not  in 
designating  the  tax  to  be  coUected,  but  the  person  to  collect  it,  and 
the  words  have  the  same  import,  as  if  instead  of  "  the  duties  afore- 
said," the  language  had  been  changed,  and  the  words  '^  the  duties 
imposed  by  this  act "  had  been  used. 

The  sections  respecting  drawbacks  have  been  relied  on  by  both 
plaintiff  and  defendant,  as  completely  supporting  his  own  construc- 
tion of  the  act,  but  the  court  can  perceive  nothing  ii^  those  sections 
in  any  degree  affecting  the  case. 

It  has  been  stated  by  both  parties,  that  all  the  revenue  acts  of  the 
United  States  may  be  considered  as  in  pari  materia,  as  forming  one 
connected  system,  and  therefore  to  be  compared  together,  when  any 
one  of  them  is  to  be  construed. 

In  pursuance  of  this  doctrine  they  have  been  resorted  to  by  the 
defendant  in  error,  to  show  that  the  terms  used  in  the  2d  section  of 
the  act  under  consideration  are  such  as  in  all  those  acts  import  the 
imposition  of  a  duty. 

This  is  not  questioned.  It  is  not  denied  that  a  tax  is  imposed, 
nor  would  this  have  been  denied  if  two  of  the  three  words  used  in 
the  act  had  been  omitted.  It  is  the  general  phraseology  of  laws 
enacted  for  the  purpose  of  raising  money ;  but  to  reason  by  way  of 
analogy,  from  the  acts  quoted  to  that  under  consideration,  it  would 
be  necessary  to  show  that  these  general  terms  had  been  construed  to 
be  more  extensive  than  the  particular  regulations,  which  follow  foi 
the  purpose  of  carrying  them  into  execution.  It  is  not  recollected 
that  this  has  been  attempted. 

It  has  been  argued  that  the  duty  on  spirits  of  the  home  manu* 
VOL.  I.  38 
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factory,  is  laid  on  their  distillation,  not  on  their  removal,  and  that 
the  legislature  must,  therefore,  be  presumed  also  to  have  imposed  the 
duty  on  sugars,  on  the  act  of  refining  them,  and  not  on  the  act  of 

removal. 
[  •SO  ]  •But  the  force  of  this  argument  is  not  admitted.  Those 
political  motives  which  induce  the  legislature  to  select  ob- 
jects of  revenue,  and  to  tax  them  under  particular  circumstances,  are 
not  for  judicial  consideration.  Where  the  legislature  distinguishes 
between  different  objects,  and  in  imposing  a  duty  on  them  evidences 
a  will  to  charge  them  in  different  situations,  it  is  not  for  the  courts  to 
beat  down  these  distinctions  on  the  allegation  that  they  are  capri- 
ciously made,  and  therefore  to  be  disregarded.  It  is  the  duty  of  the 
court  to  discover  the  intention  of  the  legislature,  and  to  respect  that 
intention.  Where  the  provisions  of  two  acts  are  so  unlike  each  other, 
that  the  comparison  exhibits  only  a  contrast,  instead  of  saying  that 
their  opposing  regulations  were  designed  to  be  similar,  it  would  seem 
much  more  reasonable  to  say  that  the  one  act  exhibits  a  legislative 
mind  materially  variant  in  the  particulars  where  the  difference  exists 
from  what  is  exhibited  by  the  other. 

Every  regulation  of  the  act  imposing  a  duty  on  spirits  distilled 
within  the  United  States,  respects  exclusively  the  time  of  distillation, 
and  they  are  all  essentially  variant  from  the  regulations  of  the  act 
imposing  a  duty  on  snuff  and  refined  sugars. 

The  duty  on  spirits  is  to  be  paid  or  secured  previous  to  their  remo- 
val. That  on  sugars  is  not  to  be  paid  or  secured  until  after  their 
removal. 

The  credit  for  the  duties  on  distilled  spirits  is  allowed  from  the  date 
of  a  bond,  to  be  quarter-annually  given  for  all  the  spirits  distilled 
whether  removed  or  not,  so  that  the  credit  is  as  near  as  possible  from 
the  date  of  distillation. 

.  The  credit  for  the  duties  on  refined  sugars  is  allowed  from  the  date 
of  a  bond  quarter-annually  given  for  all  the  sugars  removed  firom  the 
building,  so  that  the  credit  is  as  near  as  possible  from  the  date  of  the 
removal. 

Spirits,  having  a  duty  imposed  on  them  at  the  time  of  distillation 
are  liable  to  seizure  and  confiscation  if  removed  without  paying  or 

securing  the  duty. 
[   •  60   ]       •  Sugars  not  being  liable  for  the  duty  till  removed  are  not 
seizable  nor  confiscable  unless  the  refiner,  after  removal,  shall 
have  failed  to  pay  or  secure  the  duties  which  became  payable  at  a 
given  day  after  their  removal. 

With  respect  to  country  stills,  the  tax  is  laid  on  the  capacity  of  the 
still,  and  is  to  be  paid  without  regard  to  the  quantity  distilled,  but  if 
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this  tax  should  become  oppressive,  it  may  be  discharged  by  paying 
the  duty  on  the  quantity  actually  distilled.  In  this  case  no  respect 
whatever  is  paid  to  th^  removal  of  the  spirits.  Their  distillation  alone 
s^ttracts  the  attention  of  the  legislature. 

t  With  respect  to  all  refined  sugars  no  duty  can  ever  be  demanded, 
unless  the  demand  be  predicated  on  the  fact  of  removal. 

Spirits  being  chargeable  with  the  duty  when  distilled  cannot  be  re- 
moved without  a  permit. 

Sugars  being  only  chargeable  when  sent  out,  may  be  removed  at 
the  will  of  the  refiner. 

It  is  going  very  far  indeed  to  argue  a  sameness  of  intention  from 
these  dissimilar  regulations.  The  court  thinks  it  much  more  correct 
to  say  that  the  intention  of  the  legislature  with  respect  to  these  dif- 
ferent objects  was  entirely  different,  and  that  in  the  case  of  spirits 
the  duty  was  imposed  on  the  distillation,,  while  in  the  case  of  sugars 
the  duty  was  imposed  on  the  removal 

It  is  not  improbable  that  the  difference  in  the  progress  made  in  the 
two  pursuits,  and  the  greater  degree  of  forbearance  required  by  the 
one  than  by  the  other ;  or  that  the  difference  in  the  facility  with  which 
frauds  might  be  practised  in  the  two  cases,  might  occasion  this  apparent 
difference  in  the  time  of  imposing  the  duty  on  the  article.  But  this, 
it  is  repeated,  is  a  legislative,  not  a  judicial  inquiry ;  and  if  the  dif- 
ference exists  it  must  be  respected,  whatever  may  be  the  motives 
which  produced  it. 

Some  arguments  have  been  drawn  from  the  repealing  law  which 
have  too  much  weight  to  be  unnoticed. 

*  It  has  been  said  that  the  provisions  intended  as  a  guard,  [  *  61  ] 
to  prevent  firauds  in  the  collection  of  duties  on  sugars  sent 
out  of  the  building,  are  dispensed  with  so  far  as  respects  sugars  re- 
fined before  the  30th  of  June,  but  sent  out  after  that  day,  and  from 
thence  it  is  argued  that  the  legislature  could  not  have  supposed  su- 
gars under  such  circumstances  to  be  liable  to  a  duty.  The  weight 
of  this  argument^  if  supported  by  the  fact,  is  so  apparent  that  the 
counsel  for  the  defendant  in  error  controverts  the  fact  itself,  and  not 
the  inference  drawn  from  that  fact,  if  it  be  correctly  stated. 

It  is  and  must  be  admitted,  that  the  first  part  of  the  1st  section 
of  the  repealing  law  does  away  any  forfeiture  which  was  to  be  pro- 
duced by  the  future  operation  of  the  act  repealed.  If,  therefore,  such 
forfeiture  is  retained,  it  must  be  by  virtue  of  the  saving  in  the  subse- 
quent part  of  the  section.  That  saving  clause  is  in  these  words, 
"  Provided,"  &c.  It  is  contended  that  the  forfeiture  of  sugars  sent 
out  after  the  30th  of  June,  1802,  and  refined  before  that  period,  is 
preserved  by  this  proviso. 


448         SUPREME   COURT  OF   THE   UNITED   STATES. 

Pennington  v.  Coxe.    2  C. 

But  this  construction  is  deemed  totally  and  clearly  inadmissible. 
The  forfeiture  of  the  thing  is  not  the  recovery  and  receipt  of  a  duty, 
but  a  punishment  for  the  non-payment  of  it,  and  is  never  to  be  pro- 
tected by  a  proviso  extending  only  to  remedies  given  for  the  recovery 
of  the  duty  itself.  To  render  this  point  still  more  clear,  the  provisp 
in  express  terms  comprises  fines,  penalties,  and  forfeitures  incurred 
before  the  30th  of  June.  It  is  impossible  to  suppose  they  would  not 
have  deemed  it  equally  necessary  to  provide  expressly  for  the  preser- 
vation of  those  which  might  afterwards  be  incurred,  if  it  was  con- 
templated that  the  state  of  things  introduced  by  the  act  admitted  of 
such  subsequent  forfeitures. 

The  force  of  this  argument,  therefore,  remains  undiminished. 

It  has  very  properly  been  observed  at  the  bar,  that  it  was  most  ap- 
parently the  object  of  the  legislature,  through  their  whole 
[  *  62  ]  system  of  imposts,  duties,  and  excises,  *  to  tax  expense  and 
not  industry,  and  that,  in  the  particular  case  of  the  duty  now 
in  question,  this  intent  is  manifested  with  peculiar  plainness.  The 
refiner  of  sugars  never  hazards  the  payment  of  the  duty  himself,  be- 
cause he  is  never  to  pay  it  until  they  are  presumed  to  be  sold,  by 
being  sent  out  of  the  building  in  which  they  have  been  refined.  In 
most  other  cases  it  has  been  deemed  sufficient  to  secure  this  object 
by  a  credit,  which  will  allow  time  for  the  sale  of  the  article,  after 
which  the  duty  must  be  paid  whether  the  article  be  sold  or  not  But 
in  the  case  of  refined  sugars,  the  refiner  never  can  be  liable  for  the 
duty,  but  on  a  fact  which  is  considered,  and  properly  considered,  as 
evidencing  a  sale,  after  which  a  credit  for  the  collection  of  the  duty 
is  still  allowed  him.  With  respect  to  the  refiner  of  sugars,  then,  it 
must,  on  an  inspection  of  the  act,  emphatically  be  said  that  the  legis- 
lature designed  him  to  collect  the  duty  firom  the  consumer,  but  never 
to  pay  it  from  the  manufacture;  that  the  tax  should  infallibly  be  im- 
posed on  expense,  and  never  on  labor.  If  this  proposition  be  true,  it 
furnishes  an  additional  argument  in  favor  of  that  construction  which 
is  believed  to  be  correct. 

If  the  duty  is  payable  on  sugars  refined  before  the  30th  of  June, 
1802,  whenever  they  may  be  sent  out,  that  duty  will  fall  on  the  refiner 
himself,  because  sugars  refined  before  the  30th  of  June,  niust  come 
into  the  market  at  the  same  price  with  those  refined  afterwards,  and 
cannot  sell,  in  consideration  of  the  duty  with  which  they  are  bur- 
dened, at  a  higher  price  than  sugars  admitted  not  to  be  chargeable 
with  that  duty.  So  far  as  this  effect  would  be  produced  by  the  re- 
pealing law,  it  would  occasion  an  oppression  which  the  enacting  law 
has  manifested  a  particular  solicitude  to  avoid. 

This  effect,  it  is  said,  is  produced  in  the  case  of  those  distilled  spi- 
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rits  which  are  subjected  to  a  duty  on  the  quantity  distilled  or  removed, 
and,  therefore,  the  refiner  of  sugars  ought  to  be  considered  as  receiv- 
ing the  same  measure. 

But  it  has  already  been  shown  that  a  difference  is  made  in  the  first 
creation  of  the  tax  between  the  distiller  and  the  refiner ;  and  the  same 
difference  may  be  perceived  throughout.  But  if  they  were 
viewed  with  *  precisely  the  same  degree  of  favor,  yet  there  [  *  63  ] 
is  a  difference  between  relinquishing  aright  which  was  com- 
plete when  the  law  under  which  it  accrued  ceased  to  operate,  and  one 
depending  on  a  fact  afterwards  to  happen. 

The  argument  which  controverts  the  proposition,  that  the  legisla- 
ture designed  in  no  instance  to  subject  the  refiner  of  sugars  to  the 
tax  on  the  article  till  a  sale  should  take  place,  is  founded  on  the  cir- 
cumstance, that  the  refiner  may  be  himself  a  retailer,  and  may  re- 
move his  sugars  from  the  building  to  his  retail  store,  and  thus  become 
liable  for  the  tax  before  the  sale. 

But  the  fallacy  of  this  argument  is  immediately  detected.  A  per- 
son acting  in  two  distinct  characters  must  in  many  respects  be  con- 
sidered as  two  distinct  persons.  The  refiner,  who  is,  in  a  different 
place,  the  retailer  of  sugars^  must  be  considered  as  selling  them  firom 
the  manufactory,  when  he  sends  them  out  of  it  to  his  retail  store. 
The  law  contemplates  the  fact  exactly  in  the  same  manner,  and  must 
give  to  it  the  same  effect,  as  if  they  had  been  sent  to  the  retail  store 
of  a  different  person,  and  considers  them  as  sold. 

It  has  also  been  contended,  that  the  proviso  in  the  act  would  be 
unnecessary,  and  absolutely  inoperative,  unless  it  be  construed  to 
apply  to  the  duties  on  the  sugars  remaining  m  the  building  on  the 
30th  of  June.  Those  duties  which  were  bonded,  cannot,  it  is  said, 
be  the  object  of  the  proviso,  because  they,  in  contemplation  of  law, 
are  not  outstanding :  they  are  paid  by  the  bond  given  by  the  debtor, 
and  there  remains  only  the  duty  on  sugars  not  sent  out,  which  is 
outstanding,  and  is  to  be  preserved  by  this  part  of  the  act. 

It  requires  but  a  very  slight  attention  to  the  subject,  to  perceive 
that  this  argument  is  not  entitled  to  the  weight  which  has  been  attri-' 
buted  to  it. 

The  act  imposing  the  duty,  does  in  terms  speak  of  its  being  bonded 
in  contradistinction  to  its  being  paid.  The  duty  is  either  to  be  paid, 
or  secured  by  bond.  To  say,  then,  that  a  duty  secured  by  bond  was 
not  outstanding  in  contemplation  of  the  legislature,  but  was  paid^ 
w^ould  be  to  violate  the  very  words  of  the  act 

•In  addition  to  this  circumstance,  it  ought  to  be  observed,  [  *  64  ] 
that  the  repeal  takes  effect  at  the  close  of  the  30th  of  June, 
and  the  law  has  no  existence  on  the  1st  of  July.     Yet  the  duties  on 

38* 
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sugars  sent  out  during  the  last  quarter  are  to  be  secured  or  paid  on  the 
1st  of  July.  All  admit  that  there  was  no  disposition  to  relinquish  these 
duties.  Of  consequence,  if  the  proviso  could  be  necessary  in  any 
possible  construction  of  the  law,  it  was  necessary  in  this  case. 

After  the  roost  attentive  consideration  of  the  acts  of  congress  and 
the  arguments  of  counsel,  the  court  is  of  opinion,  that  the  duties  on 
refined  sugars  remaining  in  the  building  on  the  1st  of  July,  1802,  had 
not  then  accrued,  and  were  not  then  outstanding.  The  judgment  of 
the  circuit  court,  which  was  in  favor  of  the  plaintiff  below,  must, 
therefore,  be  reversed,  and  judgment  rendered  for  the  plaintiff  in  error. 

3.  H.  556. 


Alexander  Murray,  Esq.  v.  Schooner  Charming  Betst. 

2  C.  64. 

A  yessel  and  caigo  belonging  to  one,  who  though  bom  in  the  United  States,  was  a  resident 
in  a  Danish  island,  and  had  taken  an  oath  of  allegiance  to  the  king  of  Denmark,  is  not 
liable  to  forfeiture  under  the  act  of  the  27th  of  February,  1800,  (2  Btats.  at  Large,  7,) 
suspending  intercourse  with  France. 

A  person  thus  circumstanced  is  not  under  the  protection  of  the  United  States. 

Damages  having  been  assessed  in  a  gross  sum  by  commissioners,  without  any  specification 
of  items,  that  part  of  the  decree  was  reversed,  though  the  report  of  the  commissioners  was 
not  excepted  to  in  the  court  below. 

This  was  an  appeal  from  the  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Pennsylvania.  The  facts  are  detailed 
in  the  opinion  of  the  court  Dallas,  for  the  libellant,  Martin  and 
E^y,  for  the  claimant. 

[  *  115  ]     •Marshall,  C.  J.,  delivered  the  opinion  of  the  court    The 
Charming  Betsy  was  an  American  built  vessel,  belonging 
to  citizens  of  the  United  States,  and  sailed  from  Baltimore,  un- 
der the  name  of  The  Jane,  on  10th  of  April,  1800,  with  a  cargo  of 
flour  for  St.  Bartholomew's ;  she  was  sent  out  for  the  purpose  of 
being  sold.     The  cargo  was  disposed  of  at  St  Bartholomew's ;  but 
finding  it  impossible  to  sell  the  vessel  at  that  place,  the  captain  pro- 
ceeded with  her  to  the  island  of  St  Thomas,  where  she  was  dis- 
posed of  to  Jared  Shattuck,  who  changed  her  name  to  that 
[  *  116  ]  of  The  Charming  Betsy,  *and  having  put  on  board  her  a  cargo 
consisting  of  American  produce,  cleared  her  out  as  a  Danish 
vessel  for  the  island  of  Guadaloupe. 
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On  her  voyage  she  was  captured  by  a  French  privateer,  and  eight 
bands  were  put  on  board  her  for  the  purpose  of  taking  her  into  Gua- 
daloupe  as  a  prize.  She  was  afterwards  recaptured  by  Captain  Mur« 
ray,  commander  of  the  Constellation  frigate,  and  carried  into  Mar« 
tinique.  It  appears  that  the  captain  of  The  Charming  Betsy  was 
willing  to  be  taken  into  that  island ;  but  when  there,  he  claimed 
to  have  his  vessel  and  cargo  restored,  as  being  the  property  of  Jared 
Shattuck,  a  Danish  burgher. 

Jared  Shattuck  was  born  in  the  United  States,  but  had  removed 
to  the  island  of  St.  Thomas  while  an  infant,  and  was  proved  to  have 
resided  there  ever  since  the  year  1789  or  1790.  He  had  been  accus- 
tomed to  carry  on  trade  as  a  Danish  subject ;  had  married  a  wife  and 
acquired  real  property  in  the  island,  and  also  taken  the  oath  of  alle- 
giance to  the  crown  of  Denmark  in  1797. 

Considering  him  as  an  American  citizen  who  was  violating  the 
law  prohibiting  all  intercourse  between  the  United  States  and  France 
or  its  dependencies,  or  the  sale  of  the  vessel  as  a  mere  cover  to  evade 
that  law,  Captain  Murray  sold  the  cargo  of  The  Charming  Betsy, 
which  consisted  of  American  produce,  in  Martinique,  and  brought 
the  vessel  into  the  port  of  Philadelphia,  where  she  was  libelled  under 
what  is  termed  the  nonintercourse  law.  The  vessel  and  cargo  were 
claimed  by  the  consul  of  Denmark  as  being  the  bond  fide  property  of 
a  Danish  subject. 

This  cause  came  on  to  be  heard  before  the  judge  for  the  district 
of  Pennsylvania,  who  declared  the  seizure  to  be  illegal,  and  that  the 
vessel  ought  to  be  restored  and  the  proceeds  of  the  cargo  paid  to  the 
claimant  or  his  lawful  agent,  together  with  costs  and  such  damages 
as  should  be  assessed  by  the  clerk  of  the  court,  who  was  directed  to 
inquire  into  and  report  the  amount  thereof;  for  which  purpose  he 
was  also  directed  to  associate  with  himself  two  intelligent  merchants 
of  the  district,  and  duly  inquire  what  damage  Jared  Shattuck  had 
sustained  by  reason  of  the  premises.  If  they  should  be  of 
opinion  that  the  •officers  and  crew  of  The  Constellation  had  [  *  117  ] 
conferred  any  benefit  on  the  owners  of  The  Charming  Betsy 
by  rescuing  her  out  of  the  hands  of  the  French  captors,  they  were, 
in  the  adjustment,  to  allow  reasonable  compensation  for  the  service. 

In  pursuance  of  this  order  the  clerk  associated  with  himself  two 
merchants,  and  reported  that  having  examined  the  proofs  and  vouch- 
ers exhibited  in  the  cause,  they  were  of  opinion  that  the  owner 
of  the  vessel  and  cargo  had  sustained  damage  to  the  amount  of 
^20,594.16,  from  which  is  to  be  deducted  the  sum  of  $4,363.86,  the 
amount  of  moneys  paid  into  court  arising  from  the  sales  of  the 
cargo,  and  the  further  sum  of  $1,300,  being  the  residue  of  the  pro 
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ceeds  of  the  said  sales  remaining  to  be  brought  into  conrt,  $5,663.86i. 
This  estimate  is  exclusive  of  the  value  of  the  vessel,  which  was  fixed 
at  $3,000. 

To  this  report  an  account  is  annexed,  in  which  the  damages,  with- 
out particularizing  the  items  on  which  the  estimate  was  formed,  were 
stated  at  $14,930.30. 

No  exceptions  having  been  taken  to  this  report,  it  was  confirmed, 
and,  by  the  final  sentence  of  the  court,  Captain  Murray  was  ordered 
to  pay  the  amount  thereof. 

From  this  decree  an  appeal  was  prayed  to  the  circuit  court,  where 
the  decree  was  affirmed  so  far  as  it  directed  restitution  of  the  ves- 
sel and  payment  to  the  claimant  of  the  net  proceeds  of  the  sale  of 
the  cargo  in  Martinique,  and  reversed  for  the  residue. 

From  this  decree  each  party  has  appealed  to  this  court. 

It  is  contended  on  the  part  of  the  captors  in  substance, 

1st.  That  the  vessel  Charming  Betsy  and  cargo  are  confiscable 
under  the  laws  of  the  United  States.     If  not  so, 

2d.  That  the  captors  are  entitled  to  salvage.     If  this  is  against 
them, 
[  *  118  ]      3d.  That  they  ought  to  be  excused  bom.  damages,  *  be- 
cause there  was  probable  cause  for  seizing  the  vessel  and 
bringing  her  into  port 

Ist.  Is  The  Charming  Betsy  subject  to  seizure  and  condemnation 
for  having  violated  a  law  of  the  United  States  ? 

The  libel  claims  this  forfeiture  under  the  act  passed  in  February, 
1800,  further  to  suspend  the  commercial  intercourse  between*  the 
United  States  and  France  and  the  dependencies  thereof. 

That  act  declares  '^  that  all  commercial  intercourse,"  &c.  It  has 
been  very  properly  observed,  in  argument,  that  the  building  of  vessels 
in  the  United  States  for  sale  to  neutrals,  in  the  islands,  is,  during  war, 
a  profitable  business,  which  congress  cannot  be  intended  to  have  pro- 
hibited, unless  that  intent  be  manifested  by  express  words,  or  a  very 
plain  and  necessary  implication. 

It  has  also  been  observed  that  an  act  of  congress  ought  never  to 
be  construed  to  violate  the  law  of  nations  if  any  other  possible  con- 
struction remains,  and,  consequently,  can  never  be  construed  to  vio- 
late neutral  rights,  or  to  affect  neutral  commerce,  further  than  is 
warranted  by  the  law  of  nations  as  understood  in  this  country. 

These  principles  are  believed  to  be  correct,  and  they  ought  to  be 
kept  in  view  in  construing  the  act  now  under  consideration. 

The  first  sentence  of  the  act  which  describes  the  persons  whose 
commercial  intercourse  with  France  or  her  dependencies  is  to  be  pro- 
hibited, names  any  person  or  persons  resident  within  the  United 
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States,  or  under  their  protection.     Commerce  carried  on  by  persons 
within  this  description  is  declared  to  be  illicit. 

!From  persons  the  act  proceeds  to  things,  and  declares  explicitly 
the  cases  in  which  the  vessels  employed  in  this  illicit  commerce  shall 
be  forfeited.  Any  vessel  owned,  hired,  or  employed,  wholly  or  in 
part,  by  any  person  residing  within  the  United  States,  or  by  any 
citizen  thereof  residing  elsewhere,  which  shall  perform  cer- 
tain 'acts  recited  in  the  law,  becomes  liable  to  forfeiture.  [  *  119  ] 
It  seems  to  the  court  to  be  a  correct  construction  of  these 
words  to  say,  that  the  vessel  must  be  of  this  description,  not  at  the 
time  of  the  passage  of  the  law,  but  at  the  time  when  the  act  of  for- 
feiture shall  be  committed.  The  cases  of  forfeiture  are,  1st.  A  ves- 
sel of  the  description  mentioned,  which  shall  be  voluntarily  carried, 
or  shall  be  destined,  or  permitted  to  proceed  to  any  port  within  the 
French  republic.  She  must,  when  carried,  or  destined,  or  permitted 
to  proceed  to  such  port,  be  a  vessel  within  the  description  of  the 
act. 

The  second  class  of  cases  are  those  where  vessels  shall  be  sold, 
bartered,  intrusted,  or  transferred,  for  the  purpose  that  they  may  pro- 
ceed to  such  port  or  place.  This  part  of  the  section  makes  the  crime 
of  the  sale  dependent  on  the  purpose  for  which  it  was  made.  If  it 
was  intended  that  any  American  vessel  sold  to  a  neutral  should,  in 
the  possession  of  that  neutral,  be  liable  to  the  commercial  disabili- 
ties imposed  on  her  while  she  belonged  to  citizens  of  the  United 
States,  such  extraordinary  intent  ought  to  have  been  plainly  ex- 
pressed; and  if  it  was  designed  to  prohibit  the  sale  of  American 
vessels  to  neutrals,  the  words  placing  the  forfeiture  on  the  intent 
with  which  the  sale  was  made  ought  not  to  have  been  inserted. 

The  third  class  of  cases  are  those  vessels  which  shall  be  employed 
in  any  traffic  by  or  for  any  person  resident  within  the  territories  of 
the  French  republic,  or  any  of  its  dependencies. 

In  these  cases  too  the  vessels  must  be  within  the  description  of  the 
act  at  the  time  the  fact  producing  the  forfeiture  was  committed. 

The  Jane  having  been  completely  transferred  in  the  island  of  St. 
Thomas  by  a  bond  fide  sale  to  Jared  Shattuck,  and  the  forfeiture 
alleged  to  have  accrued  on  a  fact  subsequent  to  that  transfer,  the 
liability  of  the  vessel  to  forfeiture  must  depend  on  the  inquiry  whe- 
ther the  purchaser  was  within  the  description  of  the  act. 

Jared  Shattuck  having  been   bom  within   the    United 
•  States,  and  not  being  proved  to  have  expatriated  himself  [  *  120  ] 
according  to  any  form  prescribed  by  law,  is  said  to  remain 
a  citizen,  entitled  to  the  benefit,  and  subject  to  the  disabilities  im- 
posed upon  American  citizens;  and,  therefore,  to  come  expressly 
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within  the  description  of  the  act  which  comprehends  American  citi- 
zens residing  elsewhere. 

Whether  a  person  bom  within  the  United  States,  or  becoming  a 
citizen  according  to  the  established  laws  of  the  country,  can  divest 
himself  absolutely  of  that  character  otherwise  than  in  such  manner 
as  may  be  prescribed  by  law,  is  a  question  which  it  is  not  necessary 
at  present  to  decide.  The  cases  cited  at  bar,  and  the  arguments 
drawn  from  the  general  conduct  of  the  United  States  on  this  interest^ 
ing  subject,  seem  completely  to  establish  the  principle  that  an  Ame- 
rican citizen  may  acquire,  in  a  foreign  country,  the  conunercial  privi« 
leges  attached  to  his  domicile,  and  be  exempted  from  the  operation  of 
an  act  expressed  in  such  general  terms  as  that  now  under  considera- 
tion. Indeed  the  very  expressions  of  the  act  would  seem  to  exclude 
a  person  under  the  circumstances  of  Jared  Shattuck.  He  is  not  a 
person  under  the  protection  of  the  United  States.  The  American 
citizen  who  goes  into  a  foreign  country,  although  he  owes  local  and 
temporary  allegiance  to  that  country,  is  yet,  if  he  performs  no  other 
act  changing  his  condition,  entitled  to  the  protection  of  his  own 
government ;  and  if,  without  the  violation  of  any  municipal-  law,  he 
should  be  oppressed  unjustly,  he  would  have  a  right  to  claim  that 
protection,  and  the  interposition  of  the  American  government  in  his 
favor  would  be  considered  as  a  justifiable  interposition.  But  his 
situation  is  completely  changed,  where  by  his  own  act  he  has  made 
himself  the  subject  of  a  foreign  power.  Although  this  act  may  not 
be  sufficient  to  rescue  him  from  punishment  for  any  crime  committed 
against  the  United  States,  a  point  not  intended  to  be  decided,  yet  it 
certainly  places  him  out  of  the  protection  of  the  United  States  while 
within  tiie  territory  of  the  sovereign  to  whom  he  has  sworn  allegiance, 
and,  consequently,  takes  him  out  of  the  description  of  the  act. 
[  •  121  ]  It  is,  therefore,  the  opinion  of  the  court,  that  The  *  Charm- 
ing Betsy,  with  her  cargo,  being  at  the  time  of  her  recap- 
ture the  bond  fide  property  of  a  Danish  burgher,  is  not  forfeitable  in 
consequence  of  her  being  employed  in  carrying  on  trade  and  com- 
merce with  a  French  island. 

The  vessel  not  being  liable  to  confiscation,  the  court  is  brought  to 
the  second  question,  which  is, 

2d.     Are  the  recaptors  entitled  to  salvage  ? 

In  the  case  of  The  Amelia  (Talbot  v,  Seeman,  1  C.  1,)  it  was  de- 
cided, on  mature  consideration,  that  a  neutral  armed  vessel  in  pos- 
session of  the  French,  might,  in  the  then  existing  state  of  hostilities 
between  the  two  nations,  be  lawfully  captured ;  and  if  there  were 
well-founded  reasons  for  the  opinion  that  she  was  in  imminent 
hazard  of  being  condemned  as  a  prize,  the  recaptors  would  be  en- 
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titled  to  salvage.  The  court  is  well  satisfied  -with  the  decision  given 
in  that  case,  and  considers  it  as  a  precedent  not  to  be  departed  from 
in  other  cases  attended  with  circumstances  substantially  similar  to 
those  of  The  Amelia.  One  of  these  circumstances  is,  that  the  vessel 
should  be  in  a  condition  to  annoy  American  commerce. 

The  degree  of  arming,  which  should  bring  a  vessel  within  this 
description  has  not  been  ascertained,  and  perhaps  it  would  be  diffi- 
cult precisely  to  mark  the  limits,  the  passing  of  which  would  bring  a 
captured  vessel  within  the  description  of  the  acts  of  Congress  on 
this  subject.  But  although  there  may  be  difficulty  in  some  cases, 
there  appears  to  be  none  in  this.  According  to  the  testimony  of  the 
case,  there  was  on  board  but  one  musket,  a  few  ounces  of  powder, 
and  a  few  balls.  The  testimony  respecting  the  cutlasses  is  not  con- 
sidered as  showing  that  they  were  in  the  vessel  at  the  time  of  her 
recapture.  The  capacity  of  this  vessel  for  offence  appears  not  suffi- 
cient to  warrant  the  capture  of  her  as  an  armed  vessel.  Neither  is 
it  proved  to  the  satisfactiop  of  the  court  that  The  Charming  Betsy 
was  in  such  imminent  hazard  of  being  condemned  as  to  entitle  the 
recaptors  to  salvage. 

*  It  remains  to  inquire  whether  there  was  in  this  case  such  [  *  122  ] 
probable  cause  for  sending  in  The  Charming  Betsy  for  ad- 
judication as  will  justify  Captain  Murray  for  having  broken  up  her 
voyage,  and  excuse  him  from  the  damages  sustained  thereby. 

To  effect  this  there  must  have  been  substantial  reason  for  believ- 
ing her  to  have  been  at  the  time  wholly  or  in  part  an  American  ves- 
sel within  the  description  of  the  act,  or  hired  or  employed  by  Ameri- 
cans ;  or  sold,  bartered,  or  trusted  for  the  purpose  of  carrying  on  trade 
to  some  port  or  place  belonging  to  the  French  republic. 

The  circumstances  relied  upon,  are,  principally, 

1st.  The  proces  verbal  of  the  French  captors. 

2d.  That  she  was  an  American  built  vessel 

3d.  That  the  sale  was  recent. 

4th.  That  the  captain  was  a  Scotchman,  and  the  muster-roll 
showed  that  the  crew  were  not  Danes. 

5th.  The  general  practice  in  the  Danish  islands  of  covering  neutral 
property. 

1st.  The  proces  verbal  contains  an  assertion  that  the  mate  declared 
that  he  was  an  American,  and  that  their  flag  had  been  American, 
and  had  been  changed  during  the  cruise  to  Danish,  which  declara- 
tion was  confirmed  by  several  of  the  crew. 

K  the  mate  had  really  been  an  American,  the  vessel  would  not 
on  that  account  have  been  liable  to  forfeiture,  nor  would  that  fact 
have  furnished  any  conclusive  testimony  of  the  character  of  the  ves» 
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sel.  The  proces  verbal,  however,  ought,  for  several  reasons,  to  have 
been  suspected.  The  general  conduct  of  the  French  West  India 
cruisers,  and  the  very  circumstance  of  declaring  that  the  Danish 
colors  were  made  during  the  chase,  were  sufficient  to  destroy  the 
credibility  of  the  proces  verbal.  Captain  Murray  ought  not  to  have 
believed  that  an  American  vessel,  trading  to  a  French  port  in  the 
assumed  character  of  a  Danish  bottom,  would  have  been  without 

Danish  colors. 
[  *  123  ]      *  That  she  was  an  American  vessel,  and  that  the  sale  was 
recent,  cannot  be  admitted  to  furnish  just  cause  of  suspicion, 
unless  the  sale  of  American  built  vessels  had  been  an  illegal  or  an 
unusual  act. 

That  the  captain  was  a  Scotchman,  and  that  the  names  of  the 
crew  were  not  generally  Danish,  are  circumstances  of  small  import, 
when  it  is  recoUected  that  a  very  great  proportion  of  the  inhabitants 
of  St.  Thomas's  are  British  and  Americans. 

The  practice  of  covering  American  property  in  the  islands  might 
and  would  justify  Captain  Murray  in  giving  to  other  causes  of  sus- 
picion more  weight  than  they  would  otherwise  be  entitled  to,  but 
oannot  be  itself  a  motive  for  seizure.  If  it  was,  no  neutral  vessel 
could  escape,  for  this  ground  of  suspicion  would  be  applicable  to 
them  all. 

These  causes  of  suspicion,  taken  together,  ought  not  to  have  been 
deemed  sufficient  to  counterbalance  the  evidences  of  fairness  with 
which  they  were  opposed.  The  ship's  papers  appear  to  have  been 
perfectly  correct,  and  the  information  of  the  captain,  uncontradicted 
by  those  belonging  to  the  vessel  who  were  taken  with  him,  corrobo- 
rated their  verity.  No  circumstance  existed  which  ought  to  have 
discredited  them.  That  a  certified  copy  of  Shattuck's  oath,  as  a 
Danish  subject,  was  not  on  board,  is  immaterial,  because,  being  ap- 
parently on  all  the  papers  a  burgher,  and  it  being  unknown  that  he 
was  born  in  the  United  States,  the  question,  whether  he  had  ceased 
to  be  a  citizen  of  the  United  States,  could  not  present  itself. 

Nor  was  it  material  that  the  power  given  by  the  owners  of  the 
vessel  to  their  captain  to  sell  her  in  the  West  Indies,  was  not  exhi- 
bited. It  certainly  was  not  necessary  to  exhibit  the  instructions 
under  which  the  vessel  was  acquired,  when  the  fact  of  acquisition 
was  fully  proved  by  the  documents  on  board  and  by  other  testimony. 

Although  there  does  not  appear  to  have  been  such  cause  to  sus- 
pect The  Charming  Betsy,  and  her  cargo,  to  have  been  American, 
as  would  justify  Captain  Murray  in  bringing  her  in  for  adjudication, 
yet  many  other  circumstances  combine  vnih  the  fairness  of 
[  *  134  ]  his  character  to  *  produce  a  conviction  that  he  acted  upon 
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correct  motives  from  a  sense  of  duty,  for  which  reason  this  hard  case 
ought  not  to  be  rendered  still  more  so  by  a  decision  in  any  respect 
oppressive. 

His  orders  were  such  as  might  well  have  induced  him  to  consider 
this  as  an  armed  vessel  within  the  law,  sailing  under  authority  from 
the  French  republic ;  and  such,  too,  as  might  well  have  induced  him 
to  trust  to  very  light  suspicions  respecting  the  real  character  of  a 
vessel  appearing  to  belong  to  one  of  the  neutral  islands.  A  public 
officer  intrusted  on  the  high  s6as  to  perform  a  duty  deemed  necessary 
by  his  country,  and  executing  according  to  the  best  of  his  judgment 
the  orders  he  has  received,  if  he  is  a  victim  of  any  mistake  he  commits, 
ought  certainly  never  to  be  assessed  with  vindictive  or  speculative 
damages.  It  is  not  only  the  duty  of  the  court  to  relieve  him  from 
such  when  they  plainly  appear  to  have  been  imposed  on  him,  but  no 
sentence  against  him  ought  to  be  affirmed,  where,  from  the  nature 
of  the  proceedings,  the  whole  case  appears  upon  the  record,  unless 
those  proceedings  are  such  as  to  show  on  what  the  decree  has  been 
founded,  and  to  support  that  decree. 

In  the  case  at  bar  damages  are  assessed  as  they  would  be  by  the 
verdict  of  the  jury,  without  any  specification  of  items  which  can 
show  how  the  account  was  made  up,  or  on  what  principles  the  sum 
given  as  damages  was  assessed.  This  mode  of  proceeding  would 
not  be  approved  of,  if  it  was  even  probable  from  the  testimciny  con- 
tained in  the  record  that  the  sum  reported  by  the  commissioners  of 
the  district  court  was  reaUy  the  sum  due.  The  district  court  ought 
not  to  have  been  satisfied  with  a  report  giving  a  gross  sum  in 
damages,  unaccompanied  by  any  explanation  of  the  principles  on 
which  that  sum  was  given.  It  is  true.  Captain  Murray  ought  to 
have  excepted  to  this  report.  His  not  having  done  so,  however, 
does  not  cure  an  error  apparent  upon  it,  and  the  omission  to  show 
how  the  damages  which  were  given  had  accrued,  so  as  to  enable  the 
judge  to  decide  on  the  propriety  of  the  assessment  of  his  commis- 
sioners, is  such  an  error. 

Although  the  court  would  in  any  case  disapprove  of  this  mode  of 
proceeding,  yet  in  order  to  save  the  parties  the  costs  of  fur- 
ther prosecuting  this  business  in  the  circuit  *court,  the  error  [  *  125  ] 
which  has  been  stated  might  have  been  passed  over,  had  it 
not  appeared  probable  that  the  sum,  for  which  the  decree  of  the  dis- 
trict court  was  rendered,  is  really  greater  than  it  ought  to  have  been 
according  to  the  principles  by  which  the  claim  should  be  adjusted. 

This  court,  therefore,  is  not  satisfied  with  either  the  decree  of  the 
district  or  circuit  court,  and  has  directed  me  to  report  the  following 
decree : 

VOL.  I.  39 
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DECREE    OF   THE    COURT. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  of 
the  circuit  court,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  adjudged,  ordered,  and  decreed,  as  follows,  to  wit : 
That  the  decree  of  the  circuit  court,  so  far  as  it  affirms  the  decree  of 
the  district  court,  which  directed  restitution  of  the  vessel,  and  pay- 
ment to  the  claimant  of  the  net  proceeds  of  the  sale  of  the  cargo  in 
Martinique,  deducting  the  costs  and  charges  there,  according  to 
amount  exhibited  by  Captain  Murray's  agent,  being  one  of  the  exhi- 
bits in  the  cause,  and  so  far  as  it  directs  the  parties  to  bear  their  own 
costs,  be  affirmed :  and  that  the  residue  of  the  said  decree,  whereby 
the  claim  of  the  owner  to  damages  for  the  seizure  and  detention  of 
his  vessel  was  rejected,  be  reversed. 

And  the  court,  proceeding  to  give  such  further  decree  as  the  circuit 
court  ought  to  have  given,  doth  further  adjudge,  order,  and  decree, 
that  so  much  of  the  decree  of  the  district  court  as  adjudges  the  Ubel- 
lant  to  pay  costs  and  damages,  be  affirmed ;  but  that  the  residue 
thereof,  by  which  the  said  damages  are  estimated  at  $20,594.16, 
and  by  which  the  libellant  was  directed  to.  pay  that  sum,  be  re- 
versed and  annulled.  And  this  court  does  further  order  and  de- 
cree, that  the  cause  be  remanded  to  the  circuit  court,  with  direc- 
tions to  refer  it  to  commissioners,  to  ascertain  the  damages  sus- 
tained by  the  claimants,  in  consequence  of  the  refusal  of  the  libellant 
to  restore  the  vessel  and  cargo  at  Martinique,  and  in  consequence  of 
his  sending  her  into  a  port  of  the  United  States  for  adjudication ;  and 
that  the  said  commissioners  be  instructed  to  take  the  actual  prime 
cost  of  the  cargo  and  vessel,  with  interest  thereon,  includ- 
[  *  126  ]  ing  'the  insurance  actually  paid,  and  such  expenses  as  were 
necessarily  sustained  in  consequence  of  bringing  the  vessel 
into  the  United  States,  as  the  standard  by  which  the  damages  ought 
to  be  measured.  Each  party  to  pay  his  own  costs  in  this  court,  and 
in  the  circuit  court.     All  which  is  ordered  and.  decreed  accordingly. 

A  true  copy  ♦ 

E.  B.  Caldwell, 
Clerk  Sup.  Court  United  Statea 

d  C.  458,  499  ;   10  W.  478. 
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Capron  r.  Van  Noobden. 

2  C.  126. 

A  plaintiff  may  assign  for  error,  want  of  jorisdicdon  of  the  court  in  which  he  instituted  his 

suit 

This  was  a  writ  of  error  to  the  circuit  court  for  North  Carolina, 
sued  out  by  the  plaintiflF  below.  The  record  did  not  show  that  the 
plaintiff  was  an  alien,  or  a  citizen  of  any  State,  and  the  judgment 
was  reversed. 

8  P.  112;  6H.  81;  16  H.  S14. 


*Head  &  Amory  V.  The  Providence  Insurance  Company.  [  *  127  ] 

2  C.  127. 

A  correspondence  held  not  to  amount  to  a  concluded  agreement,  but  only  to  negotiation. 

A  corporation  can  exert  its  powers  only  in  the  manner  authorized  hj  its  charter ;  and  where 
that  declared  that  instruments  signed  by  the  president,  or  an  officer  authorized  by  the  by- 
laws, or  the  directors,  should  bind  the  company,  it  was  held  that  such  a  signature  was 
necessary. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Rhode  Island.  It  was  an  action  of  assumpsit  on  two  policies  of  in- 
surance, and  the  declaration  also  contained  a  count  for  money  had 
and  received.  The  defence  was  that  the  policies  had  been  cancelled. 
The  jury  found  for  the  defendants  upon  the  counts  on  the  policies, 
and  for  the  plaintiffs  on  the  other  count,  to  the  amount  of  the  return 
premiums. 

The  instructions  of  the  court  below,  together  with  the  facts  upon 
which  the  decision  depended,  are  detailed  in  the  opinion  of  the  court. 
The  cause  was  argued  by  X  Q.  Adams  and  Mason^  for  the  plaintiffs, 
and  Hunter  and  Martin^  for  the  defendants. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  163  ] 

This  is  a  declaration  on  a  policy  of  insurance,  and  the 
only  question  in  the  case  is,  whether  the  policy  was  vacated  by  a 
subsequent  agreement  between  the  parties.     This  question  depends 
entirely  on  the  legal  operation  of  certain  written  communications 
between  them,  which  appear  in  the  record. 
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Messrs.  Head  &  Amory,  of  Boston,  had  obtained  insturance  througfa 
their  correspondents,  Messrs.  Brown  &  Ives,  of  Providence,  on  the 
cargo  of  the  Spanish  brig  The  Naeva  Empressa,  at  and  from  Malaga 
to  Vera  Cruz,  and  at  and  from  thence  to  her  port  of  discharge  in 
Spain.  An  insurance  was  afterwards  obtained  on  the  brig,  at  and 
£rom  Caba,  (she  having  been  chased  into  the  Havana  by  British 
cruisers,)  to  her  port  of  delivery  in  Spain. 

The  vessel  having  been  detained  in   port,  closely  watched  by 
cruisers  till  she  was  worm-eaten,  Head  &  Amory  became 
[  •  164  ]  desirous  of  terminating  their  risk  at  the  Havana,  •which 
could  only  be  effected  by  permission  of  the  government  at 
that  place,  which  was  not  to  be  obtained  but  vnih  considerable  ex- 
pense.    They  therefore  applied  to  the  insurance  company,  through 
their  correspondents.  Brown  &  Ives,  by  a  letter  dated  Boston,  the 
21st  August,  1800,  to  know  whether  a  conditional  permission  could 
be  obtained  from  the  underwriters,  to  terminate  the  voyage  at  the 
Havana,  provided  the  consent  of  the  government  could  be  obtained; 
and  if  so,  on  what  terms  that  conditional  permission  would  be  granted. 

The  underwriters  refused  to  make  any  conditional  agreement,  but 
offered  to  vacate  both  policies  on  terms  mentioned  in  a  letter  signed 
by  their  president,  ^fisunderstanding  the  letter  as  a  proposition  for 
vacating  the  policy  on  the  cargo  only,  the  terms  proposed  were  ac- 
ceded to,  and  a  letter  was  written  from  Head  &  Amory  to  Brown  & 
Ives,  declaring  their  acceptance  of  the  proposition,  understood  to  b^ 
made  by  the  insurance  company,  in  such  a  manner  as  very  clearly  to 
show  the  mistake  under  which  it  was  written.  On  seeing  this  letter, 
the  Inisapprehension  of  the  parties  was  discovered  and  explained,  and 
the  agreement  considered  as  not  being  made ;  at  the  same  time  a 
new  proposition  was  made  for  settling  both  policies.  To  this  letter, 
declining  absolutely  any  agreement  respecting  either  policy  singly, 
and  proposing  specific  terms  on  which  they  would  settle  both,  Head 
&  Amory  returned  an  answer  dated  the  3d  of  September,  1800,  which 
was  addressed  to  Brown  &c  Ives,  and  is  in  these  words : 

"  We  have  your  favor  under  the  2d  instant,  handing  us  a  copy  of 
a  note  received  from  the  president  of  the  Providence  Insurance  Com- 
pany. When  we  consented  to  their  proposition  of  settling  the  po- 
licy by  paying  25  per  cent,  it  was  not  because  it  was  most  agreeable 
to  us.  We  wished  to  make  it  conditional,  as  has  been  done  in  this 
town ;  and  we  had  a  right  to  suppose  when  we  consented  to  their 
terms,  the  business  was  settled.  If  we  can  succeed  with  the  Spanish 
government,  the  policies  on  vessel  and  freight  will  be  withdrawn  of 
course  at  the  usual  custom  ;  but  we  do  not  think  it  right  to  make 
one  the  condition  of  the  other.      If  we  make  this  settlement,  we 


FEBRUARY  TERM,  1804.  461 


Head  v.  The  Providence  Insurance  Company.    2  C* 


shall  make  every  effort  by  money  and  interest  to  have  the  adventure 
terminate  at  the  Havana,  and  the  sooner  we  know  the  better.  By 
the  last  accounts  the  vessel  was  very  much  eaten  by  the  worms, 
and  wanted  very  great  repairs.  This,  we  hope,  will  induce  them  to 
grant  us  the  permission.  The  terms  we  acceded  to  were  very  favor- 
able to  the  company,  as  it  was  paying  them  at  the  rate  of  35  per 
cent,  for  the  outward  premium." 

This  letter  was  laid  by  Brown  &  Ives  before  the  company,  and 
their  secretary  returned  the  following  note  without  a  signature. 

September  6th,  1800. 

"  As  there  appears  to  have  been  a  misunderstanding  in  the  business 
as  it  respects  the  first  propositions  of  the  company,  the  directors  are 
willing  to  accede  to  Messrs.  Head  &  Amory's  proposition  (namely) 
to  settle  the  policy  on  the  merchandise,  at  25  per  cent,  although  it 
was  their  intention  and  expectation  to  have  both  policies  included  in 
the  settlement.  Messrs.  Head  &  Amory  will  please  to  forward  the 
policy  and  have  it  cancelled  immediately.  Premium  note  due  12-15 
September. 

"  You  will  please  to  govern  yourself  accordingly,  and  we  will  at- 
tend to  your  wishes." 

This  note  was  forwarded  by  Brown  &  Ives  to  Messrs.  Head  & 
Amory,  but  before  they  received  it,  intelligence  came  to  hand  that 
The  Nueva  Empressa  had  sailed  &om  the  Havana,  and  had  been 
captured,  and  was  condemned  as  a  prize,  late  in  the  month  of  Au- 
gust.    Head  and  Amory,  therefore,  insisted  on  their  policy. 

•Every  thing  respecting  the  delays  in  the  communications,  [  *  165  ] 
is  laid  out  of  the  case,  because  they  do  not  appear  to  the 
court  in  any  manner  to  affect  it. 

Bichard  Jackson,  the  president  of  another  marine  insurance  com- 
pany, was  also  examined,  and  testified  that  in  effecting  insurance,  or 
settling  a  policy,  or  making  any  adjustment  or  agreement  about  in- 
surance, the  assent  of  the  parties  to  doing  a  thing  was  in  all  respects 
as  binding  on  the  parties,  as  the  thing  done,  according  to  the  usage 
and  practice  among  underwriters. 

Upon  this  testimony,  the  court  instructed  the  jury  that  the  agree- 
ment to  cancel  the  policy  for  the  cargo  was  fully  proved,  and  they 
ought  to  find  for  the  defendants  on  that  count.  The  jury  accordingly 
found  for  the  defendants,  and  the  plaintiffs  have  sued  out  a  v^nrit  of 
error  to  bring  the  cause  into  this  court. 

The  opinion  and  instructions  of  the  judges  of  the  circuit  court  to 
the  jury  are  said  to  be  erroneous,  because, 

The  communications  which  have  been  cited  do  not  import  a  con- 

•39 


462  SUPREME  COURT  OF  THE  UNITED  STATES. 

Head  o.  The  FroTidence  Influnace  Company.    2  C. 

tract.     They  were  negotiations  preparatory  to  an  agreement,  but  not 
an  agreement  itself. 

The  letter  of  the  3d  of  September  certainly  manifests  some  degree 
of  disappointment,  at  finding  that  the  agreement  supposed  to  have 
been  concluded  had  not  really  been  made;  and  also  proves  their 
opinion  that  the  negotiation  was  not  absolutely  broken  off,  but  was 
yet  pending.  "  If  we  make  this  settlement,"  say  they,  "  we  shall 
make  every  effort  by  money  and  interest  to  have  the  adventure  ter- 
minated at  the  Havana,  and  the  sooner  we  know  the  better."  ^  The 
terms  we  acceded  to  were  very  favorable  to  the  company,  as  it  was 
paying  them  at  the  rate  of  thirty-five  per  cent  for  the  outward  pre- 
mium." 

Yet  the  letter  contains  no  direction  to  make  any  specific  proposi- 
tion to  the  company,  and  may  be  construed  either  as  a  mere  inquiry 
whether  the  company  would  cancel  the  policy  for  the  insurance  on 
the  cargo  singly,  on  the  terms  which  had  before  been  understood  to 
have  been  offered,  or  as  a  new  and  positive  proposition,  the  accept^ 

ance  of  which  would  complete  the  contract 
[  *  166  ]      *  It  is  also  very  questionable  whether  the  unsigned  note 
delivered  by  the  secretary  is  such  an  acceptance  as  to  form, 
when  taken  with  the  letter  of  the  3d  of  September,  an  absolute 
agreement  obligatory  on  the  company. 

It  is  a  general  rule  that  a  corporation  can  only  act  in  the  manner 
prescribed  by  law.  When  its  agents  do  not  clothe  their  proceedings 
with  those  solemnities  which  are  required  by  the  incorporating  act, 
to  enable  them  to  bind  the  company,  the  informality  of  the  transac- 
tion, as  has  been  very  properly  urged  at  the  bar,  is  itself  conducive 
to  the  opinion,  that  such  act  was  rather  considered  as  manifesting 
the  terms  on  which  they  were  willing  to  bind  the  company,  as  nego- 
tiations preparatory  to  a  conclusive  agreement,  than  as  a  contract 
obligatory  on  both  parties. 

The  communications  stated  in  the  record,  lead  to  an  event  which 
might  have  been  so  readily  completed,  that  it  might  have  been,  and 
probably  was,  supposed  unnecessary  to  pass  through  the  previous 
solemnities  of  a  contract  binding  themselves  to  do  that  which,  if 
really  the  wish  of  both  parties,  might  so  speedily  be  accomplished ; 
so  short  a  space  of  time  was  requisite  to  have  the  policy  delivered 
up  and  cancelled,  that  the  forms  of  completing  a  contract  to  cancel 
it  might  have  been  deemed  useless.  On  this  account,  and  on  account 
of  the  known  incapacities  of  a  body  corporate  to  act  or  speak  but 
in  the  manner  prescribed  by  law,  it  may  well  be  doubted  whether 
communications  which  between  individuals  would  really  constitute 
an  agreement,  were  viewed  by  the  parties  before  the  court  in  any 
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other  light,  than  as  ascertaining  the  terms  on  which  a  contract  might 
be  formed. 

This  course  of  reasoning  relative  to  the  intent  of  the  parties,  is 
plainly  founded  on  the  idea  that  the  note  of  the  6th  of  September 
is,  in  its  legal  operation,  a  mere  informal  paper,  which  may  perhaps 
amount  to  notice  of  an  act,  if  such  act  was  really  performed,  but 
which  is  not  in  itself  an  act  of  any  legal  obligation  on  the  company. 
That  if  the  proposition  contained  in  the  letter  of  the  3d  of  Septem- 
ber had  been  regularly  accepted,  this  note  might  possibly 
have  been  considered  as  notice  *of  that  acceptance,  but  is  [  *167  ] 
not  in  itself  an  acceptance.  If  this  idea  be  incorrect,  so  is 
the  reasoning  founded  on  it.  If  it  be  correct,  then  it  follows,  that  no 
contract  was  made,  because  the  proposition  of  the  3d  of  September, 
if  it  really  was  one,  was  not  accepted  by  the  company  before  it  was 
withdrawn  by  Head  &  Amory.     This  leads  us  to  inquire, 

Whether  the  unsigned  note  of  the  6th  of  September  be  a  corpo- 
rate act  obligatory  on  the  company. 

Without  ascribing  to  this  body,  which  in  its  corporate  capacity,  is 
the  mere  creature  of  the  act  to  which  it  owes  its  existence,  aU  the 
qualities  and  disabilities  annexed  by  the  common  law  to  ancient 
institutions  of  this  sort,  it  may  correctly  be  said  to  be  precisely  what 
the  incorporating  act  has  made  it,  to  derive  all  its  powers  from  that 
act,  and  to  be  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes. 

To  this  source  of  its  being,  then,  we  must  recur  to  ascertain  its 
powers,  and  to  determine  whether  it  can  complete  a  contract  by  such 
communications  as  are  in  this  record. 

The  act,  after  incorporating  the  stockholders,  by  the  name  of  the 
Providence  Insurance  Company,  and  enabling  them  to  perform  by 
that  name  those  things  which  are  necessary  for  a  corporate  body, 
proceeds  to  define  the  manner  in  which  those  things  are  to  be  per- 
formed. Their  manner  of  acting  is  thus  defined :  ''  Be  it  further  en- 
acted, that  all  policies  of  assurance  and  other  instruments,  made  and 
signed  by  the  president  of  the  said  company,  or  any  other  officer 
thereof,  according  to  the  ordinances,  by-laws,  and  regulations  of  the 
said  company,  or  of  their  board  of  directors,  shall  be  good  and  effect- 
ual in  law,  to  bind  and  oblige  the  said  company  to  the  performance 
thereof,  in  manner  as  set  forth  in  the  constitution  of  the  said  com- 
pany, hereinafter  recited  and  ratified." 

An  instrument,  then,  to  bind  the  company,  must  be  signed  by  the 
president,  or  some  other  officer,  according  to  the  ordinances,  by-laws, 
and  regulations  of  the  company  or  board  of  directors. 

•A  contract  varying  a  policy  is  as  much  an  instrument  as  [  •168  ] 
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the  policy  itself,  and,  therefore,  can  only  be  executed  in  the  manner 
prescribed  by  law.  The  force  of  the  policy  might  indeed  have  been 
terminated  by  actually  cancelling  it,  but  a  contract  to  cancel  it  is  as 
solemn  an  act  as  a  contract  to  make  it,  and  to  become  the  act  of  the 
company  must  be  executed  according  to  the  forms  in  which  by  law 
they  are  enabled  to  act. 

The  original  constitution  of  the  company,  which  is  engrafted  into 
the  act  of  incorporation  does  not  aid  the  defendants.  That  agree- 
ment does  not  appear  to  dispense  with  the  solemnities  which  the 
law  is  supposed  to  require.  It  demands  the  additional  circumstance 
that  a  policy  should  be  countersigned  by  the  secretary. 

It  appears  to  the  court,  that  an  act  not  performed  according  to  the 
requisites  of  the  law  cannot  be  considered  as  the  act  of  the  company, 
in  a  case  relating  to  the  formation  or  dissolution  of  a  policy. 

If  the  testimony  of  Mr.  Jackson  is  to  be  understood  as  stating 
that  an  assent  to  the  formation  or  dissolution  of  a  policy,  if  mani- 
fested according  to  the^orms  required  by  law,  is  as  binding  as  ihe 
actual  performance  of  the  act  agreed  to  be  done,  it  is  probable  that 
the  practice  he  alludes  to  is  correct.  But  if  he  means  to  say  that 
this  assent  may  be  manifested  by  parol,  the  practice  cannot  receive 
the  sanction  of  this  court.  It  would  be  to  dispense  with  the  formali- 
ties required  by  law  for  valuable  purposes,  and  to  enable  these  artifi- 
cial bodies  to  act,  and  to  contract,  in  a  manner  essentially  different 
from  that  prescribed  for  them  by  the  legislature. 

Nor  do  the  cases  which  have  been  cited  by  the  gentlemen  of  the 
bar  appear  to  the  court  to  apply  in  principle  to  this. 

An  individual  has  an  original  capacity  to  contract  and  bind  him- 
self in  such  manner  as  he  pleases.  For  the  general  security  of 
society,  however,  from  frauds  and  perjuries,  this  general  power  is 
restricted,  and  he  is  disabled  from  making  certain  contracts  by  parol. 
This  disabling  act  has  received  constructions  which  take 
[  'IGQ  ]  'out  of  its  operation  several  cases  not  within  the  mischief, 
but  which  might  very  possibly  be  deemed  within  the  strict 
letter  of  the  law.  He  who  acts  by  another  acts  for  himself.  He 
who  authorizes  another  to  make  a  writing  for  him,  makes  it  himself; 
but  with  these  bodies  which  have  only  a  legal  existence,  it  is  other- 
wise. The  act  of  incorporation  is  to  them  an  enabling  act ;  it  gives 
them  all  the  power  they  possess ;  it  enables  them  to  contract,  and 
when  it  prescribes  to  them  a  mode  of  contracting,  they  must  observe 
that  mode,  or  the  instrument  no  more  creates  a  contract  than  if  the 
body  had  never  been  incorporated. 

It  is,  then,  the  opinion  of  this  court,  that  the  circuit  court  erred  in 
directing  the  jury  that  the  communications  contained  in  the  record 
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in  this  case,  amounted  to  a  contract  obligatory  on  the  parties,  and, 
therefore,  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Chase,  J.  I  concur  with  my  brethren  as  to  the  operation  of  the 
testimony  given  by  the  Providence  Insurance  Company  in  evidence 
to  the  jury,  and  that  it  created  no  legal  obligation  on  the  company ; 
but  I  am  also  of  opinion  that  the  testimony  given  by  them  in  evi- 
dence was  inadmissible,  and  that  the  circuit  court  ought  not  to  have 
permitted  the  same  to  have  been  given  in  evidence  to  the  jury. 

12  W.  64 ;  18  P.  619 ;  6  H.  801 ;  9  H.  172. 


*  Little  et  aL  v.  Barreme  et  al. 

2  C.  170. 

The  5th  section  of  the  act  of  the  9th  ofFebraarji  1799,  (1  U.  S.  Static,  at  Large,  615,)  does 

cot  authorize  the  seizure  of  a  vessel  bound  from  a  French  port 
Instructions  from  the  President  to  the  commander  of  a  public  armed  yessel  of  the  United 

States,  to  do  an  illegal  act,  do  not  justify  the  officer  in  doing  it,  nor  so  far  excuse  him  as 

to  exempt  him  from  the  payment  of  damages. 

This  was  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States,  for  the  district  of  Massachusetts.  The  opinion  of  the  court 
contains  the  material  facts. 

Dexter^  for  the  appellants,  Martin  and  Mason^  for  the  claimants. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  176  J 

The  Flying  Fish,  a  Danish  vessel,  having  on  board 
Danish  and  neutral  property,  was  captured  on  the  2d  of  Decem- 
ber, 1799,  on  a  voyage  from  Jeremie  to  St.  Thomas's,  by  the 
United  States  frigate  Boston,  commanded  by  Captain  Little,  and 
brought  into  the  port  of  Boston,  where  she  was  libelled  as  an  Ameri- 
can vessel  that  had  violated  the  non-intercourse  law. 

The  judge,  before  whom  the  cause  was  tried,  directed  a  restoration 
of  the  vessel  and  cargo  as  neural  property,  but  refused  to  award 
damages  for  the  capture  and  detention,  because,  in  his  opinion,  there 
was  probable  cause  to  suspect  the  vessel  to  be  American. 

On  an  appeal  to  the  circuit  court  this  sentence  was  reversed,  be- 
cause The  Flying  Fish  was  on  a  voyage  from,  not  to,  a  French  port, 
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and  was  therefore,  had  she  even  been  an  American  vessel,  not  liable 

to  capture  on  the  high  seas. 
[  •  177  ]       •  Daring  the  hostilities  between  the  United  States  and 

France,  an  act  for  the  suspension  of  all  intercourse  between 
the  two  nations  was  annually  passed.  That  under  which  The  Fly- 
ing Fish  was  condemned,  declared  every  vessel  owned,  hired  or 
employed,  wholly  or  in  part,  by  an  American,  which  should  be  em- 
ployed in  any  Iraffic  or  commerce  with  or  for  any  person  resident 
within  the  jurisdiction,  or  under  the  authority,  of  the  French  republic, 
to  be  forfeited,  together  with  her  cargo ;  the  one  half  to  accrue  to 
the  United  States,  and  the  other  to  any  person  or  persons,  citizens  of 
the  United  States,  who  will  inform  and  prosecute  for  the  same. 

The  5th  section  of  this  act  authorizes  the  President  of  the  United 
States  to  instruct  the  conmianders  of  armed  vessels  ^'  to  stop  and 
examine  any  ship  or  vessel  of  the  United  States  on  the  high  seas, 
which  there  may  be  reason  to  suspect  to  be  engaged  in  any  traffic  or 
commerce  contrary  to  the  true  tenor  of  the  act,  and  if  upon  examina- 
tion it  should  appear  that  such  ship  or  vessel  is  bound,  or  sailing  to, 
any  port  or  place  within  the  territory  of  the  French  republic  or  her 
dependencies,  it  is  rendered  lawful  to  seize  such  vessel,  and  send  her 
into  the  United  States  for  adjudication. 

It  is  by  no  means  clear  that  the  President  of  the  United  States, 
whose  high  duty  it  is  to  "  take  care  that  the  laws  be  faithfully  exe- 
cuted," and  who  is  commander-in-chief  of  the  armies  and  navies  of 
the  United  States,  might  not,  without  any  special  authority  for  that 
purpose,  in  the  then  existing  state  of  things,  have  empowered  the 
officers  commanding  the  armed  vessels  of  the  United  States,  to  seize 
and  send  into  port  for  adjudication,  American  vessels  which  were  for- 
feited by  being  engaged  in  this  illicit  commerce.  But  when  it  is  ob- 
served that  the  general  clause  of  the  1st  section  of  the  "  act,  which 
declares  that  such  vessels  may  be  seized,  and  may  be  prosecuted  in 
any  district  or  circuit  court,  which,  shall  be  holden  within  or  for  the 
district  where  the  seizure  shall  be  made,"  obviously  contemplates  a 
seizure  within  the  United  States ;  and  that  the  6th  section  gives  a 
special  authority  to  seize  on  the  high  seas,  and  limits  that  authority 

to  the  seizure  of  vessels  bound,  or  sailing  to,  a  French  port, 
[  •  178  ]  the  legislature  seem  to  have  prescribed  *  that  the  manner  in 

which  this  law  shall  be  carried  into  execution,  was  to  ex- 
clude a  seizure  of  any  vessel  not  bound  to  a  French  port  Of  con- 
sequence, however  strong  the  circumstances  might  be,  which  induced 
Captain  Little  to  suspect  The  Flying  Fish  to  be  an  American  vessel, 
they  could  not  excuse  the  detention  of  her,  since  he  would  not  have 
been  authorized  to  detain  her  had  she  been  really  American. 
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It  was  SO  obvious,  that  if  only  vessels  sailing  to  a  French  port 
could  be  seized  on  the  high  seas,  that  the  law  would  be  very  often 
evaded,  that  this  act  of  congress  appears  to  have  received  a  different 
construction  from  the  executive  of  the  United  States ;  a  construction 
much  better  calculated  to  give  it  effect 

A  copy  of  this  act  was  transmitted  by  the  secretary  of  the  navy  to 
the  captains  of  the  armed  vessels,  who  were  ordered  to  consider  the 
5th  section  as  a  part  of  their  instructions.  The  same  letter  con- 
tained the  following  clause :  "  A  proper  discharge  of  the  important 
duties  enjoined  on  you,  arising  out  of  this  act,  will  require  the  exer- 
cise of  a  sound  and  an  impartial  judgment.  You  are  not  only  to  do 
all  that  in  you  lies  to  prevent  all  intercourse,  whether  direct  or  cir- 
cuitous, between  the  ports  of  the  United  States  and  those  of  France 
or  her  dependencies,  where  the  vessels  are  apparently  as  well  as 
really  American,  and  protected  by  American  papers  only,  but  you  are 
to  be  vigilant  that  vessels  or  cargoes  really  American,  but  covered 
by  Danish  or  other  foreign  papers,  and  bound  to  or  from  French 
ports,  do  not  escape  you." 

These  orders,  given  by  the  executive  under  the  construction  of  the 
act  of  congress  made  by  the  department  to  which  its  execution  was 
assigned,  enjoin  the  seizure  of  American  vessels  sailing  from  a  French 
port  Is  the  officer  who  obeys  them  liable  for  damages  sustained  by 
this  misconstruction  of  the  act,  or  will  his  orders  excuse  him  ?  If  his 
instructions  afford  him  no  protection,  then  the  law  must  take  its 
course,  and  he  must  pay  such  damages  as  are  legally  awarded  against 
him ;  if  they  excuse  an  act  not  otherwise  excusable,  it  would  then  be 
necessary  to  inquire  whether  this  is  a  case  in  which  the 
probable  cause  *  which  existed  to  induce  a  suspicion  that  [  *  179  ] 
the  vessel  wels  American,  would  excuse  the  captor  from 
damages  when  the  vessel  appeared  in  fact  to  be  neiitral. 

I  confess  the  first  bias  of  my  mind  was  very  strong  in  favor  of  the 
opinion  that  though  the  instructions  of  the  executive  could  not  give 
a  right,  they  might  yet  excuse  from  damages.  I  was  much  inclined 
to  think  that  a  distinction  ought  to  be  taken  between  acts  of  civil 
and  those  of  military  officers ;  and  between  proceedings  within  the 
body  of  the  countiy  and  those  on  the  high  seas.  That  implicit 
obedience  which  military  men  usually  pay  to  the  orders  of  their 
superiors,  which  indeed  is  indispensably  necessary  to  every  military 
system,  appeared  to  me  strongly  to  imply  the  principle  that  those 
orders,  if  not  to  perform  a  prohibited  act,  ought  to  justify  the  person 
whose  general  duty  it  is  to  obey  them,  and  who  is  placed  by  the 
laws  of  his  country  in  a  situation  which  in  general  requires  that  he 
should  obey  them.     I  was  strongly  inclined  to  think  that  where,  in 
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consequence  of  orders  from  the  legitimate  authority,  a  vessel  is  seized 
with  pure  intention,  the  claim  of  the  injured  party  for  damages  wonld 
be  against  that  government  from  which  the  orders  proceeded,  and 
would  be  a  proper  subject  for  negotiation.  But  I  have  been  con- 
vinced that  I  was  mistaken,  and  I  have  receded  from  this  first  opi- 
nion. I  acquiesce  in  that  of  my  brethren,  which  is,  that  the  instruc- 
tions cannot  change  the  nature  of  the  transaction,  or  legalize  an  act 
which,  without  those  instructions,  would  have  been  a  plain  trespass. 

It  becomes,  therefore,  unnecessary  to  inquire  whether  the  probable 
cause  afforded  by  the  conduct  of  The  Flying  Fish  to  suspect  her  of 
being  an  American  would  excuse  Captain  Little  from  damages  for 
having  seized  and  sent  her  into  port,  since,  had  she  been  an  Ameri- 
can, the  seizure  would  have  been  unlawful. 

Captain  Little,  then,  must  be  answerable  in  damages  to  the  orwnet 
of  this  neutral  vessel,  and  as  the  account  taken  by  order  of  the  cir- 
cuit court  is  not  objectionable  on  its  face,  and  has  not  been  excepted 
to  by  counsel  before  the  proper  tribunal,  this  court  can  receive  no 
objection  to  it. 

There  appears,  then,  to  be  no  error  in  the  judgment  of  ilie  circuit 
court,  and  it  must  be  affirmed,  with  costs. 

4  H.  181. 


•  Dunlop  &  Co.  r.  Ball. 

2  C.  180. 

To  raise  a  presumption  of  payment  of  a  bond,  twenty  years  mnst  hare  elapsed  exdnsiTe  of 

the  period  of  the  plaintiff's  disability. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.  The  action  was  debt  on  a  bond,  bearing  date  in  1773. 
The  obligees  were  British  subjects.  Lapse  of  time  was  relied  on  to 
raise  a  presumption  of  payment. 

E.  J.  Lee^  for  the  plaintii&,  Suoarm^  for  the  defendant. 

[  •  184  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
The  only  circumstance  which  could  create  a  question  in 
this  case  is,  that  twenty  years  had  not  elapsed,  exclusive  of  the 
period  during  which  the  plaintiffs  were  under  a  legal  disability  to 
recover,  before  the  action  was  brought 
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The  principle,  upon  which  the  presumption  of  payment  arises 
from  the  lapse  of  time,  is  a  reasonable  principle,  and  may  be  rebutted 
by  any  facts  which  destroy  the  reason  of  the  rule. 

That  no  presumption  could  arise  during  a  state  of  war,  in  which 
the  plaintiff  was  an  alien  enemy,  is  too  clear  to  admit  of  doubt 
But  it  is  not  so  clear  that  upon  a  bond  so  old  as  this,  the  same  length 
of  time  after  the  removal  of  the  disability  is  necessary  to  raise  the 
presumption,  as  would  be  required  if  the  bond  had  borne  date  at  the 
time  of  such  removal.  ♦ 

It  appears,  from  the  decisions  of  the  courts  of  Virginia,  from  the 
pleas  in  bar  in  the  federal  courts,  and  particularly  from  the  observa- 
tions of  the  chancellor  of  Virginia,  in  the  case  cited,  that  it  was  the 
general  understanding  of  the  inhabitants  of  that  State,  that  British 
debts  could  not  be  recovered.  And,  imtil  the  year  1793,  there  was 
no  decision  of  the  superior  courts  that  such  debts  were  recoverable. 

The  only  question  is,  whether,  in  case  of  an  old  debt,  the  same 
time  is  required  to  raise  the  presumption,  as  in  the  case  of  a  debt 
accruing  since  the  impediments  have  been  removed. 

In  such  a  case  it  is  not  easy  to  establish  a  new  rule,  and 
*  the  court  think  it  best  to  adhere  to  the  old  decisions,  that  [  *  185  ] 
twenty  years  must  have  elapsed  exclusive  of  the  period  of 
the  plaintiff's  disability ;  and  are  of  opinion  that  the  circuit  court 
erred  in  directing  the  jury  that  payment  ought  to  be  presumed. 

The  judgment  of  the  court  below  was  reversed. 

8  P.  420. 


Blakenet  v.  Evans. 

2  C.  185. 


In  this  case  ihe  court  reversed  the  judgment  of  the  circuit  court 
for  the  District  of  Columbia.  The  case  turned  on  the  construction 
of  a  written  contract     No  opinion  was  given. 


VOL.  I.  40 
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[  *  178  ]  *  Church  v.  Hubbart. 

2  C.  187. 

Seizure  for  an  attempt  at  illicit  trade  is  not  a  loss  within  a  policy  containing  an  exception 

of  the  risk  of  illicit  trade. 
Nations  may  prevent  the  violation  of  their  laws  by  seizures  on  the  high  seas,  in  the  neighbor- 

hood  of  their  coasts,  and  th*e  b  no  fixed  rule  proscribing  the  distance  from  the  coast, 

within  which  such  seizures  may  be  made. 
To  come  within  such  an  exception  the  seizure  must  be  justifiable  under  the  laws  of  th« 

country  making  the  seizure. 
It  is  not  a  consular  function  to  authenticate  the  laws  of  a  foreign  state,  and  the  certificate  of  a 

consul  to  that  effect  is  not  evidence. 
A  copy  of  a  foreign  decree,  purporting  to  be  certified  as  correct  by  a  person  signing  his 

name  and  adding  to  it,  "  secretary  of  state  for  foreign  affairs,"  and  affixing  his  o¥m  seal, 

is  not  duly  authenticated. 
A  consular  certificate  is  not  admissible  to  prove  the  correctness  of  a  translation. 
If  inadmissable  evidence  of  a  material  fact  went  to  the  jary,  this  court  cannot  look  into  the 

record  to  see  if  there  was  other  legal  evidence  sufficient  to  justify  the  verdict ;  the  judgment 

must  be  reversed  and  a  new  trial  had. 

Error  from  the  circuit  court  for  the  district  of  Massachusetts,  in 
an  action  on  the  case,  upon  two  policies  of  assurance,  whereby  John 
Barker  Church,  Jun.,  caused  to  be  insured  $20,000  upon  the  cargo 
of  the  brigantine  Aurora,  Nathaniel  Shaler  master,  at  and  fix>m  New 
York  to  one  or  two  Portuguese  ports  on  the  coast  of  Brazil,  and  at 
and  from  thence  back  to  New  York.  At  the  foot  of  one  of  the  poli- 
cies was  the  following  clause :  "  The  insurers  are  not  liable  for 
seizure  by  the  Portuguese  for  illicit  trade ; "  and  in  the  body  of  the 
other  was  inserted  the  following :  "  N.  B.  The  insurers  do  not  take 
the  risk  of  illicit  trade  with  the  Portuguese." 

The  vessel  was  cleared  out  for  the  Cape  of  Good  Hope,  and  Mr. 
Church  went  out  in  her  as  supercargo.  On  the  18th  of  April  she 
arrived  at  Rio  Janeiro,  where  she  obtaineda  permit  to  remain  fifteen 
days,  and  where  Mr.  Church  sold  goods  to  the  amount  of  about  $700, 
which  were  delivered  in  open  day,  and  in  the  presence  of  the  guard 
which  had  been  previously  put  on  board,  and  to  all  appearance  with 
the  approbation  of  the  officers  of  the  customs.  On  the  6th  of  May 
she  sailed  from  Rio  Janeiro  bound  to  the  port  of  Para,  on  the  coast 
of  Brazil,  and  on  the  12th  fell  in  with  the  schooner  Four  Sisters,  of 
New  York,  Peleg  Barker  master,  bound  to  the  same  port,  who  agreed 
to  keep  company,  and  on  the  12th  of  June  they  came  to  anchor 
about  four  or  five  leagues  from  the  land,  off  the  mouth  of  the  river 
Para,  in  the  bay  of  Para,  about  west  and  by  north  from  Cape  Baxos, 
and  about  two  miles  to  the  northward  of  the  cape,  "  on  a  meridian 
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Kne  drawn  from  east  to  west."     The  land  to  the  westward  could  not 
be  observed  from  the  deck,  but  might  be  seen  from  the  mast-head. 

The  destination  of  the  vessel  after  her  departure  from  Rio  Janeiro 
was  by  the  master  kept  secret  from  the  crew,  at  the  request  of  Mr, 
Church,  and  the  master  assigned  as  a  reason  why  they  came  to 
anchor  off  the  river  Para,  that  they  were  in  want  of  water  and  wood, 
which  was  truly  the  case,  the  greater  psurt  of  the  water  on  board 
having  been  caught  a  night  or  two  before,  and  the  crew  had  been  on 
an  allowance  of  water  for  ten  days. 

•  After  the  vessels  had  come  to  anchor,  Mr.  Church,  with  [  *  188  ] 
two  of  the  seamen  of  the  brig,  and  the  mate  of  the  schooner 
with  two  of  her  seamen,  went  off  in  the  schooner's  long  boat  to  speak 
a  boat  seen  in  shore,  to  endeavor  to  obtain  a  pilot  to  carry  the  vessels 
up  the  river,  that  they  might  procure  a  supply  of  wood  and  water, 
and,  if  permitted,  sell  their  cargo. 

Shortly  after  the  Ipng  boat  had  left  the  schooner,  the  latter  got  un- 
der way,  (the  master  of  the  brig  having  first  gone  on  board  of  her,) 
proceeding  towards  shore ;  and  observing  a  schooner-rigged  vessel 
coming  from  the  westward,  from  whom  they  expected  to  get  a  pilot, 
they  jBred  a  shot  ahead  of  her  to  bring  her  to,  but  not  regarding  the 
first  shot,  a  second  was  fired,  when  she  came  to,  and  her  master  came 
on  board  appeurently  much  alarmed,  as  if  he  supposed  the  schooner 
and  brig  to  be  French.  The  persons  in  the  Portuguese  boat  got  off 
in  a  squall  of  wind  and  rain,  leaving  their  captain  on  board  The 
Four  Sisters. 

Mr.  Church,  and  the  others  who  went  on  shore  with  him,  as  well  as 
the  second  mate  of  the  schooner,  who  was  sent  on  shore  with  the 
master  of  the  Portuguese  vessel,  and  in  search  of  Mr.  Church,  were 
seized  and  imprisoned ;  and  on  the  14th  of  June,  both  the  brig  and 
schooner  were  taken  possession  of  by  a  body  of  armed  men,  on  board 
of  three  armed  boats,  and  carried  into  Para.  The  masters  and  crews 
were  imprisoned,  and  underwent  several  examinations,  the  principal 
object  of  which  seemed  to  be  to  ascertain  whether  they  were  not  em- 
ployed by  some  of  the  belligerent  powers  to  examine  the  coast,  &c., 
whether  they  had  not  come  with  intention  to  trade ;  whether  they 
had  not  traded  at  Rio  Janeiro,  and  why  they  had  kept  so  close  along 
the  coast  They  denied  the  intention  to  trade,  but  alleged  that  they 
were  obliged  to  put  in  for  wood  and  water,  and  to  refit  On  the 
28th  of  July,  the  master  of  the  brig  was  put  on  board  a  vessel  for 
Lisbon,  but  was  taken  on  the  passage  by  a  ISpanish  vessel,  and  sent 
to  Porto  Rico,  from  whence  he  obtained  a  passage  to  the  United 
States.  The  brig  Aurora  was  armed  with  two  carriage  guns  mount- 
ed, and  about  one  hundred  weight  of  powder. 
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It  was  in  evidence  abo,  that  when  vessels  belonging  to 
[  *  189  ]  foreigners  go  into  Bio  Janeiro,  they  allege  a  pretence  of  *  want 
of  repairs,  want  of  water,  or  something  of  that  kind,  on 
representing  which,  they  obtain  leave  to  sell  part  of  the  cargo  for 
repairs,  and  to  remain  a  certain  time,  usually  twenty  days,  and  then, 
by  making  presents  to  the  officers,  they  are  not  prevented  from  sell- 
ing the  whole ;  but,  without  those  presents,  they  would  probably  be 
informed  against  Such  trade  is  a  prohibited  trade,  but  it  is  frequently 
done  without  a  bribe. 

The  defendant,  to  prove  that  the  trade  was  illicit,  offered  a  copy 
of  a  law  of  Portugal,  to  which  was  appended  the  following  certifi- 

cate: 
[  •  191  ]  •  "  I,  William  Jarvis,  consul  of  the  United  States  of  Ame- 
rica, in  this  city  of  Lisbon,  &c.,  do  hereby  certify  to  all  whom 
it  may  or  doth  concern,  that  the  law,  in  the  Portuguese  language, 
hereunto  annexed,  dated  the  18th  March,  1605,  is  a  true  and  literal 
copy  from  the  original  law  of  this  realm  of  that  date,  prohibiting  the 
entry  of  foreign  vessels  into  the  colonies  of  this  kingdom,  and  as  such, 
full  faith  and  credit  ought  to  be  given  it  in  courts  of  judicature  or 
elsewhere.  I  further  certify,  that  the  foregoing  is  a  just  and  true 
translation  of  the  aforesaid  law. 

^^  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal  of  office,  at  Lisbon,  this  12th  day  of  April,  1803. 

(Signed)  "  William  Jarvis." 

Another  law  was  produced,  said  to  be  made  at  Lisbon,  on  the  8th 

of  February,  1711,  certified  in  the  same  manner. 

[  •  192  ]       *  To  prove  that  the  vessel  was  seized  for  illicit  trade,  the 

defendant  produced  a  paper,  purporting  to  be  a  copy  of 

^<  the  sentence  of  the  governor  of  the  capital  of  Para,  on  the  brig 

Aurora."     This  paper  had  appended  to  it  the  following  certificates : 

[  •  195  ]  •  "  Para,  27th  June,  1801.  D.  Jono  de  Almeida  de  Mello 
de  Castro,  of  the  council  of  state  of  the  prince  regent  our  lord, 
and  his  minister  and  secretary  of  state  of  the  foreign  affairs  and  wax 
departments,  &c.  do  hereby  certify  that  the  present  is  a  faithful  copy 
taken  from  the  original  deeds  relative  to  the  brig  Aurora.  In  witness 
whereof,  I  order  this  attestation  to  be  passed,  and  goes  by  me  signed 
and  sealed  with  the  seal  of  my  arms.  Lisbon,  the  27th  January,  1803, 
''  Signed,         D.*  Jono  de  Almeida  de  Mello  de  Castbo." 

^  I,  William  Jarvis,  consul  of  the  United  States  of  America,  in 
this  city  of  Lisbon,  &c.,  do  hereby  certify  unto  all  whom  it  may  con* 
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cem,  that  the  foregoing  is  a  true  and  just  translation  of  a  copy  from 
the  proceedings  against  the  brig  Aurora,  Nathaniel  Shaler  master,  at 
Para,  in  the  Brazils,  which  is  hereto  annexed  and  attested  by  his  ex- 
cellency, Don  Jono  de  Almeida  de  Mello  de  Castro,  whose  attesta- 
tion is  dated  the  27th  January,  1803. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal  of  office,  in  Lisbon,  this  16th  day  of  April,  one  thousand 
eight  hundred  and  three.  <<  William  Jabvis." 

•  The  court  admitted  the  evidence,  and  ruled  that  the  seiz-  [  *  232  ] 
ure  was  within  the  exceptions  in  the  policies,  and  the  plain- 
tiff excepted. 

Stockton  and  Martin^  for  the  plaintiff. 

Adams  and  Mason^  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

If,  in  this  case,  the  court  had  been  of  opinion  that  the  circuit  court 
had  erred  in  its  construction  of  the  policies,  which  constitute  the 
ground  of  action ;  that  is,  if  we  had  conceived  that  the  defence  set 
Tip  would  have  been  insufficient,  admitting  it  to  have  been  clearly 
made  out  in  point  of  fact,  we  should  have  deemed  it  right  to  have 
declared  that  opinion,  although  the  case  might  have  gone  off  on  other 
points ;  because  it  is  desirable  to  terminate  every  cause  upon  its  real 
merits,  if  those  merits  are  fairly  before  the  court,  and  to  put  an  end 
to  litigation  where  it  is  in  the  power  of  the  court  to  do  so.  But  no 
error  is  perceived  in  the  opinion  given  on  the  construction  of  the 
policies.  If  the  proof  is  sufficient  to  show  that  the  loss  of  the  vessel 
and  cargo  was  occasioned  by  attempting  an  illicit  trade  with  the  Por- 
tuguese ;  that  an  offence  was  actually  committed  against  the  laws 
of  that  nation,  and  that  they  were  condemned  by  the  government  on 
that  account,  the  case  comes  fairly  within  the  exception  of  the  policies, 
and  the  risk  was  one  not  intended  to  be  insured  against 

The  words  of  the  exception  in  the  first  policy  are,  "  The  insurers 
are  not  liable  for  seizure  by  the  Portuguese  for  illicit  trade."  In  the 
second  policy  the  words  are,  "  The  insurers  do  not  take  the  risk  of 
illicit  trade  with  the  Portuguese." 

The  counsel  on  both  sides  insist  that  these  words  ought  to  receive 
the  same  construction,  and  that  each  exception  is  substantially  the 
same. 

The  court  is  of  the  same  opinion.  The  words  themselves  are  not 
essentially  variant  from  each  other,  and  no  reason  is  perceived  for 
supposing  any  intention  in  the  contracting  parties  to  vary  the  risk. 

40* 
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For  the  plaintiff  it  is  contended,  that  the  tenns  used  require 
[  *  233  ]  an  actaal  traffic  between  the  vessel  and  inhabitants,  *  and  a 
seizoie  in  consequence  of  that  traffic,  or  at  least  that  the  ves- 
sel should  have  been  brought  into  port,  in  order  to  constitute  a  case 
which  comes  within  the  exception  of  the  policy.  But  such  does  not 
seem  to  be  the  necessary  import  of  the  words.  The  more  enlarged 
and  liberal  construction  given  to  them  by  the  defendants,  is  certainly 
warranted  by  common  usage ;  and  wherever  words  admit  of  a  more 
extensive  or  more  restricted  signification,  they  must  be  taken  in  that 
sense  which  is  required  by  the  subject-matter,  and  which  will  best 
effectuate  what  it  is  reasonable  to  suppose  was  the  real  intention  of 
the  parties. 

In  this  case,  the  unlawfulness  of  the  voyage  was  perfectly  under- 
stood by  both  parties.  That  the  crown  of  Portugal  excluded,  with 
the  most  jealous  watchfulness,  the  commercial  intercourse  of  foreign- 
ers with  their  colonies,  was,  probably,  a  fact  of  as  much  notoriety  as 
that  foreigners  had  devised  means  to  elude  this  watchfulness,  and  to 
carry  on  a  gainful  but  very  hazardous  trade  with  those  colonies.  If 
the  attempt  should  succeed  it  would  be  very  profitable,  but  the  risk 
attending  it  was  necessarily  great  It  was  this  risk  which  the  under- 
writers, on  a  fair  construction  of  their  words,  did  not  mean  to  take 
upon  themselves.  "  They  are  not  liable,"  they  say,  "  for  seizure  by 
the  Portuguese  for  illicit  trade."  "  They  do  not  take  the  risk  of  illi- 
cit trade  with  the  Portuguese ; "  now  this  illicit  trade  was  the  sole 
and  avowed  object  of  the  voyage,  and  the  vessel ^was  engaged  in  it 
from  the  time  of  her  leaving  the  port  of  New  York.  The  risk  of  this 
illicit  trade  is  separated  from  the  various  other  perils  to  which  ves- 
sels are  exposed  at  sea,  and  excluded  from  the  policy.  Whenever  the 
risk  commences,  the  exception  commences  also,  for  it  is  apparent  that 
the  underwriters  meant  to  take  upon  themselves  no  portion  of  that 
hazard  which  was  occasioned  by  the  unlawfulness  of  the  voyage. 

If  it  could  have  been  presumed  by  the  parties  to  this  contract,  that 
the  laws  of  Portugal,  prohibiting  commercial  intercourse  between 
their  colonies  and  foreign  merchants,  permitted  vessels  to  enter  their 
ports,  or  to  hover  ofi*  their  coasts  for  the  purposes  of  trade,  with  im- 
punity, and  only  subjected  them  to  seizure  and  condemna- 
[  •  234  ]  tion  *  after  the  very  act  had  been  committed,  or  if  such  are 
really  their  laws,  tl^en  indeed  the  exception  might  reasona- 
bly be  supposed  to  have  been  intended  to  be  as  limited  in  its  con- 
struction as  is  contended  for  by  the  plaintiff.  If  the  danger  did  not 
commence  till  the  vessel  was  in  port,  or  till  the  act  of  bargain  and 
sale,  without  a  permit  from  the  governor,  had  been  committed, 
then  it  would  be  reasonable  to  consider  the  exception  as  only  con- 
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templating  that  event.  But  this  piesumption  is  too  extravagant  to 
have  been  made.  If,  indeed,  the  fact  itself  should  be  so,  then  there 
is  an  end  of  presumption,  and  the  contract  will  be  expounded  by  the 
law ;  but  as  a  general  principle,  the  nation  which  prohibits  commer* 
cial  intercourse  with  its  colonies  must  be  supposed  to  adopt  measures 
to  make  that  prohibition  effectuaL  They  must,  therefore,  be  supposed 
to  seize  vessels  coming  into  their  harbors,  or  hovering  on  their  coasts, 
in  a  condition  to  trade,  and  to  be  afterwards  governed  in  their  pro- 
ceedings with  respect  to  those  vessels  by  the  circumstances  which 
shall  appear  in  evidence.  That  the  officers  of  that  nation  are  induced 
occasionally  to  dispense  with  their  laws,  does  not  alter  them,  or  le- 
galize the  trade  they  prohibit  As  they  may  be  executed  at  the  will 
of  the  governor,  there  is  always  danger  that  they  will  be  executed, 
and  that  danger  the  insurers  have  not  chosen  to  take  upon  themselves* 

That  the  law  of  nations  prohibits  the  exercise  of  any  act  of 
authority  ov«r  a  vessel  in  the  situation  of  The  Aurora,  and  that  this 
seizure  is,  on  that  account,  a  mere  marine  trespass,  not  within  the 
exception,  cannot  be  admitted.  To  reason  from  the  extent  of  pro- 
tection a  nation  will  afford  to  foreigners  to  the  extent  of  the  means 
it  may  use  for  its  own  security,  does  not  seem  to  be  perfectly  correct 
It  is  opposed  by  principles  which  are  imiversally  acknowledged.  The 
authority  of  a  nation  within  its  own  territory  is  absolute  and  exclu- 
sive. The  seizure  of  a  vessel  within  the  range  of  its  cannon  by  a 
foreign  force  is  an  invasion  of  that  territory,  and  is  a  hostile  act  which 
it  is  its  duty  to  repeL  But  its  power  to  secure  itself  firom  injury  may 
certainly  be  exercised  beyond  the  limits  of  its  territory.  Upon  this 
principle  the  right  of  a  belligerent  to  search  a  neutral  vessel 
on  the  high  seas  for  contraband  of  war  is  universally  *  ad-  [  *  235  ] 
mitted,  because  the  belligerent  has  a  right  to  prevent  the 
injury  done  to  himself  by  the  assistance  intended  for  his  enemy :  so 
too  a  nation  has  a  right  to  prohibit  aiiy  commerce  with  its  colo- 
nies. Any  attempt  to  violate  the  laws  made  to  protect  this  right, 
is  an  injury  to  itself  which  it  may  prevent,  and  it  has  a  right  to  use 
the  means  necessary  for  its  prevention.  These  means  do  not  appear 
to  be  limited  within  any  certain  marked  boundaries,  which  remain 
the  same  at  all  times  and  in  all  situations.  If  they  are  such  as 
unnecessarily  to  vex  and  harass  foreign  lawful  commerce,  foreign 
nations  will  resist  their  exercise.  If  they  are  such  as  are  reasonable 
and  necessary  to  secure  their  laws  from  violation,  they  wiU  be  sub- 
mitted to. 

In  different  seas,  and  on  different  coasts,  a  wider  or  more  contracted 
range,  in  which  to  exercise  the  vigilance  of  the  government,  will  be 
assented  to.     Thus  in  the  Channel,  where  a  very  great  part  of  the 
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commerce  to  and  from  all  the  north  of  Europe,  passes  tiirotigh  a 
very  narrow  sea,  the  seizmre  of  vessels  on  suspicion  of  attempttng  an 
illicit  trade,  must  necessarily  be  restricted  to  very  narrow  limits ;  but 
on  the  coast  of  South  America,  seldom  frequented  by  vessels  but  for 
the.  purpose  of  illicit  trade,  the  vigilance  of  the  government  may  be 
extended  somewhat  further;  and  foreign  nations  submit  to  such 
regulations  as  are  reasonable  in  themselves,  and  are  really  necessary 
to  secure  that  monopoly  of  colonial  commerce,  which  is  claimed  by 
all  nations  holding  distant  possessions. 

If  this  right  be  extended  too  far,  the  exercise  of  it  will  be  resisted. 
It  has  occasioned  long  and  frequent  contests,  which  have  sometimes 
ended  in  open  war.  The  English,  it  will  be  well  recollected,  conb- 
plained  of  the  right  claimed  by  Spain  to  search  their  vessels  on  the 
high  seas,  which  was  carried  so  far  that  the  gtuxrda  castas  of  that 
nation  seized  vessels  not  in  the  neighborhood  of  their  coasts.  This 
practice  was  the  subject  of  long  and  fruitless  negotiations,  and  at 
length  of  open  war.  The  right  of  the  Spaniards  was  supposed  to 
be  exercised  unreasonably  and  vexatiously,  but  it  never  was  coa- 
tended  that  it  could  only  be  exercised  within  the  range  of 
[  *236  ]  the  cannon  from  their  batteries.  Indeed,  the  *  right  given 
to  our  own  revenue  cutters,  to  visit  vessels  four  leagues  from 
OUT  coast,  is  a  declaration  that  in  the  opinion  of  the  American  govern- 
ment no  such  principle  as  that  contended  for  has  a  real  existence. 

Nothing,  then,  is  to  be  drawn  from  the  laws  or  usages  of  nations, 
which  gives  to  this  part  of  the  contract  before  .the  court  the  very 
limited  construction  which  the  plaintiff  insists  on,  or  which  proves 
that  the  seizure  of  The  Aurora,  by  the  Portuguese  governor,  was  an 
act  of  lawless  violence. 

The  argument  that  such  act  would  be  within  the  policy,  and  not 
within  the  exception,  is  admitted  to  be  well-founded.  That  the 
exclusion  from  the  insurance  of  "  the  risk  of  illicit  trade  with  the 
Portuguese,"  is  an  exclusion  only  of  that  risk,  to  which  such  trade 
is  by  law  exposed,  will  be  readily  conceded. 

It  is  unquestionably  limited  and  restrained  by  the  terms  ^^  illicit 
trade."  No  seizure,  not  justifiable  under  the  laws  and  regulations 
established  by  the  crown  of  Portugal,  for  the  restriction  of  foreign 
commerce  with  its  dependencies,  can  come  within  this  part  of  the 
contract,  and  every  seizure  which  is  justifiable  by  those  laws  and 
regulations  must  be  deemed  within  it. 

To  prove  that  The  Aurora  and  her  cargo  was  sequestered  at  Para, 
in  conformity  with  the  laws  of  Portugal,  two  edicts  and  the  judg- 
ment of  sequestration  have  been  produced  by  the  defendants  in  the 
circuit  court.     These  documents  were  objected  to  on  the  principle 
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that  they  were  not  properly  authenticated,  but  the  objection  waa 
overruled,  and  the  judges  permitted  them  to  go  to  the  jury. 

The  edicts  of  the  crown  are  certified  by  the  American  consul  at 
Lisbon  to  be  copies  from  the  original  law  of  the  realm,  and  this  cer- 
tificate is  granted  under  his  official  seal. 

Foreign  laws  are  well  understood  to  be  facts  which  must,  like 
other  facts,  be  proved  to  exist  before  they  can  be  received 
in  a  court  of  justice.  The  principle  *  that  the  best  testi-  [  *  237  ] 
mony  shall  be  required  which  the  nature  of  the  thing  admits 
of;  or,  in  other  words,  that  no  testimony  shall  be  received  which 
presupposes  better  testimony  attainable,  by  the  party  who  offers  it, 
applies  to  foreign  laws  as  it  does  to  all  other  facts.  The  sanction 
of  an  oath  is  required  for  their  establishment,  unless  they  can  be 
verified  by  some  other  such  high  authority  that  the  law  respects  it 
not  less  than  the  oath  of  an  individual. 

In  this  case  the  edicts  produced  are  not  verified  by  an  oath.  The 
consul  has  not  sworn ;  he  has  only  certified  that  they  are  truly  copied 
from  the  originals.  To  give  to  this  certificate  the  force  of  testimony, 
it  will  be  necessary  to  show  that  this  is  one  of  those  consular  func- 
tions to  which,  to  use  its  own  language,  the  laws  of  this  country 
attach  full  faith  and  credit 

Consuls,  it  is  said,  are  officers  known  to  the  law  of  nations,  and 
are  intrusted  with  high  powers.  This  is  very  true,  but  they  do  not 
appear  to  be  intrusted  with  the  power  of  authenticating  the  laws  of 
foreign  nations.  They  are  not  the  keepers  of  those  laws.  They  can 
grant  no  official  copies  of  them.  There  appears  no  reason  for  assign- 
ing to  their  certificate  respecting  a  foreign  law  any  higher  or  different 
degree  of  credit,  than  would  be  assigned  to  their  certificates  of  any 
other  fact 

It  is  very  truly  stated  that  to  require  respecting  laws  or  other  trans- 
actions, in  foreign  countries,  that  species  of  testimony  which  their 
institutions  and  usages  do  not  admit  of,  would  be  unjust  and  unrea- 
sonable. The  court  will  never  require  such  testimony.  In  this  as 
in  all  other  cases,  no  testimony  will  be  required  which  is  shown  to 
be  unattainable.  But  no  civilized  nation  will  be  presumed  to  refuse 
those  acts  for  authenticating  instruments  which  are  usual,  and  which 
are  deemed  necessary  for  the  purposes  of  justice.  It  cannot  be  pre- 
sumed that  an  application  to  authenticate  an  edict  by  the  seal  of  the 
nation  would  be  rejected,  unless  the  fact  should  appear  to  the  court. 
Nor  can  it  be  presumed  that  any  difficulty  exists  in  obtaining  a  copy. 
Indeed,  in  this  very  case  the  very  testimony  offered  would  con- 
tradict such  a  presumption.  The  paper  offered  to  the  *  court  [  *  238  J 
is  certified  to  be  a  copy  compared  with  the  cnriginaL     It  is 
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impossible  to  suppose  that  this  copy  might  not  have  been  authenti- 
cated by  the  oath  of  the  consul  as  well  as  by  his  certificate. 

It  is  asked  in  what  manner  this  oath  should  itself  have  been 
authenticated,  and  it  is  supposed  that  the  consular  seal  must  ulti- 
mately have  been  resorted  to  for  this  purpose.  But  no  such  necessity 
exists.  Commissions  are  always  granted  for  taking  testimony  abroad, 
and  the  commissioners  have  authority  to  administer  oaths,  and  to 
certify  the  depositions  by  them  taken. 

The  edicts  of  Portugal,  then,  not  having  been  proved,  ought  not 
to  have  been  laid  before  the  jury. 

The  paper  offered  as  a  true  copy  from  the  original  proceedings 
against  The  Aurora,  is  certified  under  the  seal  of  his  arms  by  D.  Jono 
de  Almeida  de  Mello  de  Castro,  who  states  himself  to  be  the  secre- 
tary of  state  for  foreign  affairs,  and  the  consul  certifies  the  English 
copy  which  accompanies  it  to  be  a  true  translation  of  the  Portuguese 
original. 

Foreign  judgments  are  authenticated, 

1.  By  an  exemplification  under  the  great  seal. 

2.  By  a  copy  proved  to  be  a  true  copy. 

3.  By  the  certificate  of  an  officer  authorized  by  law,  which  certi- 
ficate must  itself  be  properly  authenticated. 

Thesjje  are  the  usual,  and  appear  to  be  the  most  proper,  if  not  the 
only  modes  of  verifying  foreign  judgments.  If  they  be  all  beyond 
the  reach  of  the  party,  other  testimony  inferior  in  its  nature  might 
be  received.  But  it  does  not  appear  that  there  was  any  insuperable 
impediment  to  the  use  of  either  of  these  modes,  and  the  court  can- 
not presume  such  impediment  to  have  existed.  Nor  is  the  certificate 
which  has  been  obtained  an  admissible  substitute  for  either  of  them. 
K  it  be  true  that  the  decrees  of  the  colonies  are.  transmit-* 
[  *  239  ]  ted  •  to  the  seat  of  government,  and  registered  in  the  depart- 
ment of  state,  a  certificate  of  that  fact  under  the  great  seal, 
with  a  copy  of  the  decree  authenticated  in  the  same  manner,  would 
be  ^xji&cietit  primd  fade  evidence  of  the  verity  of  what  was  so  certi- 
fied ;  but  the  certificate  offered  to  the  court  is  under  the  private  seal 
of  the  person  giving  it,  which  cannot  be  known  to  this  court,  and  of 
consequence  can  authenticate  nothing.  The  paper,  therefore,  pur- 
porting to  be  a  sequestration  of  The  Aurora  and  her  cargo  in  Para, 
ought  not  to  have  been  laid  before  the  jury. 

Admitting  the  originals  in  the  Portuguese  language  to  have  been 
authenticated  properly,  yet  there  was  error  in  admitting  the  transla- 
tion to  have  been  read  on  the  certificate  of  the  consul.  Interpreters 
are  always  sworn,  and  the  translation  of  a  consul  not  on  oath  can 
have  no  greater  validity  than  that  of  any  other  respectable  man. 
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If  the  court  erred  in  admitting  as  testimony  papers  which  ought 
not  not  have  been  received,  the  judgment  is  of  course  to  be  reversed 
and  a  new  trial  awarded.  It  is  urged  that  there  is  enough  in  the  re- 
cord to  induce  a  jury  to  find  a  verdict  for  the  defendants,  independent 
of  the  testimony  objected  to,  and  that,  in  saying  what  judgment  the 
court  below  ought  to  have  rendered,  a  direction  to  that  effect  might 
be  given.  If  this  was  even  true  in  point  of  fact,  the  inference  is  not 
correctly  drawn.  There  must  be  a  new  trial,  and  at  that  new  trial 
each  party  is  at  liberty  to  produce  new  evidence.  Of  consequence 
this  court  can  give  no  instructions  respecting  that  evidence. 

The  judgment  must  be  reversed  with  costs,  and  the  cause  remanded 
to  be  again  tried  in  the  circuit  court,  with  instructions  not  to  permit 
the  copies  of  the  edicts  of  Portugal  and  the  sentence  in  the  proceed- 
ings mentioned  to  go  the  jury,  unless  they  be  authenticated  accord- 
ing to  law. 

4  C.  62;  8  P.  495;  18  P.  209;  14  H.  400. 


•  William  Mason  and  others,  Libellants,  v.  Ship  Blaireau.  [  *  240  ] 

2  C.  240. 

Salyage.  Two  fifths  allowed ;  one  thira  of  the  salvage  compensation  awarded  to  the  own- 
ers of  the  saving  vessel  and  cargo. 

Forfeiture  of  the  share  of  the  master  of  the  saving  vessel  decreed  on  account  of  embezzle- 
ment. 

The  share  of  an  apprentice  belongs  to  him  and  not  to  his  master. 

A  mariner  of  the  vessel  saved,  left  on  board  when  she  was  deserted  bj  her  officers  and 
crow,  and  who  aided  in  the  salvage  service,  is  entitled  to  a  share  of  the  compensation* 

The  admiralty  courts  of  this  country  may  take  jurisdiction  of  a  case  of  salvage  of  one 
foreign  vessel  by  the  officers  and  crew  of  another  foreign  vessel,  at  the  instance  of  the  latter. 

This  was  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland,  in  a  cause  of  salvage  instituted  by 
the  master,  officers  and  crew  of  the  British  ship  Firm,  against  the 
French  ship  Blaireau  and  her  cargo,  which  came  in  collision  with  a 
Spanish  sixty-four  gun  ship,  was  seriously  injured,  and  was  aban- 
doned on  the  high  seas  by  her  officers  and  aU  her  crew  except  one  man, 
Thomas  Toole,  who  was  left  on  board,  either  by  accident  or  design. 
Toole  also  filed  a  libel  in  which  he  alleged  that  being  compelled  by 
force  to  remain  on  board,  he  cut  away  the  anchors  and  the  bowsprit, 
which  had  been  carried  away,  but  was  hanging  by  the  stays,  thus  re- 
lieved the  bows,  got  her  before  the  wind  and  hoisted  a  signal  of  dis- 
tress.    The  next  day  she  was  boarded  by  the  ship  Firm,  bound  on  a 
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voyage  from  Ldsbon  to  Baltimore,  of  the  actual  burden  of  five  hundred 
tons,  and  of  the  value  of  $10,000,  with  a  cargo  of  salt  of  ihe  value  of 
$4,000,  and  having  on  board  one  of  her  charterers,  the  master,  mate 
and  thirteen  hands  all  told,  including  two  apprentices  and  a  boy ; 
2,000/1  was  insured  on  The  Firm  and  her  freight     The  Blaireau  and 

her  cargo  produced,  net,  $60,272.68. 
[  *  241  ]  *  Upon  taking  possession  of  The  Blaireau  she  had  about 
four  feet  of  water  in  her  hold,  and  could  not  have  swum 
more  than  twelve  hours  longer.  There  was  great  risk  and  peril  in 
taking  charge  of  her.  She  was  brought  into  the  Chesapeake  Bay  after 
a  navigation  of  nearly  three  thousand  miles,  by  six  persons  who  went 
on  board  of  her  from  The  Firm,  and  the  man  who  was  found  on 
board.  Part  of  her  cargo  was  taken  out  to  lighten  her  fcHward,  and 
put  on  board  The  Firm ;  and  part  of  it  shifted  aft  The  Blaireau 
was  navigated  by  the  people  of  The  Firm  without  boat  or  anchors- 
She  was  obliged  to  be  pumped  in  fair  weather  by  all  hands,  every  two, 
three,  or  four  hours,  half  an  hour  at  a  time,  and  in  blowing  weather 
every  hour,  a  quarter  of  an  hour  at  a  time.  Her  bow  was 
[  •  242  ]  secured  by  coverings  of  leather,  copper  *  and  sheet  lead, 
nailed  on,  and  pitch  and  turpentine  in  large  quantities 
poured  down  hot  between  the  planks  and  the  coverings.  The  labor 
of  working  The  Blaireau  by  the  men  on  board  was  great  and  severe, 
and  they  had  frequentiy  thought  of  abandoning  her,  but  fortunately 
persevered.  She  was  a  slight  built  vessel,  and  constructed  without 
knees,  and  was  very  weak.  The  forestay  was  gone,and  the  foremast 
was  secured  by  passing  a  large  rope  through  the  hawse  holes  and 
securing  it  to  the  foremast  head.  It  was  the  opinion  of  several  expe- 
rienced sea  captains  that  the  bringing  in  The  Blaireau  was  a  service 
of  great  risk  and  peril,  and  nearly  desperate,  and  such  as  they  would 
not  have  undertaken. 

The  persons  who  went  on  board  The  Blaireau  from  The  Firm  were, 
Charles  Christie,  supercargo,  and  one  of  the  charterers  of  The  Firm, 
WiUiam  Stevenson,  first  mate ;  John  Brown  Hall,  and  John  Wilson, 
seamen ;  John  Moat,  a  boy,  and  Negro  Tom. 

Mason,  the  master,  and  Stevenson,  the  mate,  were  the  only  persons 
capable  of  taking  an  observation  and  navigating  the  vessels,  or  either 
of  them,  into  port 

A  claim  was  put  in  by  the  French  consul  in  behalf  of  the  owners 
of  The  Blaireau.     It  appeared  in  evidence  that  William  Mason,  the 
master  of  The  Firm,  had  embezzled  part  of  the  cargo  of  The  Blair- 
eau, to  the  amount  of  at  least  $1,760.71. 
[  "244  ]      •  The  decree  of  the  district  court  awarded  as  follows : 

To  the  owners  of  the  ship  Firm  and  cargo,  the  sum  of  four 
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thousand  and  eighteen  dollars  and  fourteen  and  three  quarter  cents, 
to  be  divided  between  them  in  the  proportions  of  their  respective  in- 
terests agreeably  to  the  admitted  estimation  thereof,  to  wit: 

To  the  owners  of  the  ship  Firm,  for  the  value  of  the  said  ship  and 
freight  on  eighteen  thousand  dollars ;  and, 

To  the  owners  of  the  cargo  of  the  said  ship  on  four  thousand  dollars. 

To  the  persons  on  board  the  said  ship  Blaireau,  as  follows,  to  wit : 

To  William  Stevenson,  the  sum  of  three  thousand  four  hundred 
and  three  dollars  and  sixty-three  and  one  quarter  cents. 

To  Charles  Christie,  the  sum  of  three  thousand  four  hundred  9.nd 
three  dollars  and  sixty-three  and  one  quarter  cents. 

To  Brown  Hall,  John  Wilson,  and  Thomas  Toole,  seamen,  each 
the  sum  of  two  thousand  two  hundred  and  sixty-nine  dollars  and 
eight  and  three  quarter  cents. 

To  John  Moat,  an  apprentice  boy,  the  sum  of  eleven  hundred  and 
thirty-four  dollars  and  fifty-four  and  three  quarter  cents. 

And  that  there  be  retained  a  like  sum  of  eleven  hundred  and  thirty- 
four  dollars  and  fifty-four  and  three  quarter  cents  in  this  court,  to  and 
for  the  benefit  of  such  person  or  persons  as  may  hereafter  make  title 
to  the  same  as  owner  or  owners  of  the  said  Negro  Tom. 

To  the  persons  on  board  the  said  ship  Firm,  as  follows,  to 
wit: 

•  To  John  Blackford,  second  mate,  the  sum  of  eighteen  [  *  245  ] 
hundred  and  ninety  dollars  and  ninety  and  three  quarter 
cents. 

To  John  Falconer,  carpenter,  the  sum  of  eighteen  hundred  and 
ninety  dollars  and  ninety  and  three  quarter  cents. 

To  George  Glass,  the  cook,  and  John  IVFMon,  an  apprentice,  each, 
the  sum  of  seventeen  hundred  and  fifty-six  dollars  and  thirty-six  and 
three  quarter  cents. 

To  Daniel  Ross,  Samuel  Monk,  Martin  Burk,  Mark  Catlin,  and 
Joachin  Daysontas,  (sailors  of  The  Firm,)  the  sum  of  fifteen  hundred 
and  twelve  dollars  and  seventy-three  cents  each. 

That  no  salvage  or  compensation  whatever  shall,  for  the  cause 
above  recited,  be  paid  to  the  said  William  Mason,  but  that  the 
libel  in  this  cause  filed,  so  far  as  it  relates  to  the  claim  of  the  said 
Mason  personally  and  only,  shall  stand,  and  the  same  is  hereby  dis- 
missed. 

And  it  is  by  these  presents  further  ordered,  adjudged,  and  decreed, 
that  the  residue  of  the  proceeds  of  the  sales  aforesaid  shall  be  depo- 
sited in  the  bank  of  Baltimore,  in  the  name  of  this  court,  and  to  the 
credit  of  this  cause,  to  the  use  and  benefit  of  such  person  or  persons 
as  may  in  this  court  make  title  thereto,  as  owner  or  owners  of  the 
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said  ship  Blaireau  and  cargo,  or  such  person  or  persons  as  may  be 
legally  authorized  by  them  to  receive  the  eame. 

From  this  decree,  an  appeal  to  the  circuit  court  was  prayed  by 
William  Mason,  the  master  of  The  Firm ;  by  the  owner  of  The  Firm ; 
by  the  claimants  of  The  Blaireau,  and  by  the  charterers  of  The 
Firm. 

Upon  the  appeal,  additional  testimony  was  adduced,  in  the  circuit 
court,  but  it  does  not  seem  to  have  affected  the  principles  upon  which 

the  rates  of  salvage  ought  to  be  awarded. 
[  *  2 16  ]  •  On  the  27th  of  December,  1803,  the  circuit  court  decreed, 
That  there  be  paid  to  John  Jackson,  of  St  PauPs  parish 
in  the  county  of  Middlesex,  in  the  united  kingdom  of  Great  Britain 
an  1  Ireland,  (who  appears  to  this  court  to  be  the  owner  of  the  ship 
Firm,)  the  sum  of  two  thousand  eight  hundred  and  seventy  dollars 
twelve  cents  and  eight  dimes,  on  the  amount  of  the  value  of  the  said 
ship  estimated  at  the  sum  of  ten  thousand  dollars. 

That  there  be  paid  to  Charles  Bedford  Young,  and  Charles  Chris- 
tie, jun.,  (who  appear  to  this  court  to  be  the  owners  of  the  cargo  on 
board  the  said  ship  Firm,)  the  sum  of  one  thousand  one  hundred  and 
forty-eight  dollars  and  five  cents  on  the  amount  of  the  value  of  the 
said  cargo,  estimated  at  the  sum  of  four  thousand  dollars. 

That  there  be  paid  to  William  Stevenson,  the  sum  of  two  thousand 
two  hundred  and  sixty-nine  dollars  eight  cents  and  nine  dimes. 

That  the  salvage  money  adjudged  by  the  district  court,  and  affirm- 
ed by  this  court,  to  be  paid  to  John  Moat,  (who  appears  to  this  court 
to  be  an  apprentice  to  the  above-named  John  Jackson,  owner  of  the 
ship  Firm,)  to  be  paid  by  the  clerk  of  this  court  to  the  said  John 
Moat,  or  to  his  proctor  or  attorney  in  fact  for  the  use  and  benefit 
of  the  said  John  Moat ;  and  that  the  said  salvage  money  be 
[  *  247  ]  not  paid  to  the  said  John  Jackson,  or  to  his  *  attorney,  or  to 
any  other  person  or  persons  whatsoever,  who  shall  claim 
the  said  salvage  money  as  owner  or  master  of  the  said  appren- 
tice ;  and  that  the  said  salvage  money  remain  in  court  until  paid 
according  to  this  decree. 

That  the  salvage  money  adjudged  by  the  district  court  and  affirmed 
by  this  court,  to  be  paid  to  John  M'Mon,  (who  appears  to  this  court  to 
be  an  apprentice  to  the  above-named  John  Jackson,)  be  paid  by  the 
clerk  of  this  court  to  the  said  John  M'Mon,  or  his  proctor  or  attorney 
in  fact,  for  the  use  and  benefit  of  the  said  John  M'Mon;  and  that 
the  said  salvage  money  be  not  paid  to  the  said  John  Jackson,  or  to 
his  attorney,  or  to  any  other  person  or  persons  whatsoever,  who  shall 
daim  the  said  salvage  money  as  owner  or  master  of  the  said  appren- 
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tice ;  and  that  the  said  salvage  money  remain  in  court  until  paid  ac- 
cording to  this  decree. 

That  the  salvage  money  adjudged  by  the  district  court,  and  af&rmed 
by  this  court,  to  be  retained  for  the  owner  of  Negro  Tom,  be  paid  to 
the  Rev.  John  Ireland,  (late  of  this  State,  but  now  of  the  united  king- 
dom of  Great  Britain  and  Ireland,)  who  appears  to  this  court  to  be 
the  owner  of  the  said  Negro  Tom,  or  to  the  Rev.  Joseph  G.  I.  Bend, 
and  Lewis  Atterbury,  who  appear  to  this  court  to  be  the  attorneys 
in  fact  of  the  said  John  Ireland,  and  who  have  expressed  in  writing 
to  this  court,  that  they,  being  duly  authorized  by  the  said  John  Ire- 
land, will  immediately,  on  the  receipt  of  the  said  salvage  money, 
manumit  the  said  Negro  Tom,  according  to  the  law  of  the  State  of 
Maryland,  and  will  pay  the  said  Negro  Tom  one  fifth  part  of  the  said 
salvage  money,  and  have  consented  that  the  same  may  be  retained 
by  the  clerk  of  this  court  for  the  use  of  the  said  Negro  Tom. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  appellants 
(except  William  Mason)  pay  no  costs  in  this  court  on  the  appeaL 
In  all  other  particulars  tiie  decree  of  the  district  court  was  affirmed. 

Upon  this  judgment  separate  writs  of  error  were  sued  out 
by  WiUiam  Mason,  the  master,  John  Jackson,  *  the  owner,  [  *  248  ] 
William  Stevenson,  the  mate,  Charles  Christie,  and  Charles 
B.  Young,  the  charterers  of  The  Firm,  and  by  the  French  claimants 
of  The  Blaireau. 

William  Mason  assigned  for  error,  that  no  part  of  the  salvage  was 
decreed  to  him  for  his  own  use,  on  account  of  his  merits  and  services. 

John  Jackson,  the  owner  of  The  Firm,  assigned  for  error,  that  he 
was  not  allowed  a  reasonable  proportion  of  salvage ;  that  the  whole 
sum  allowed  and  decreed  to  the  owner  and  freighters,  ought  to  have 
been  decreed  to  him  ;  and  that  the  sums  decreed  to  the  two  appren- 
tices ought  not  to  have  been  ordered  to  be  paid  to  themselves  or  their 
proctor  only. 

William  Stevenson,  the  mate,  assigned  for  error,  that  the  share 
assigned  him  was  inadequate  to  his  services,  merits,  and  situation. 

Christie  &  Young,  the  freighters  of  The  Firm,  alleged  that  the 
proportion  allowed  to  the  owner  and  freighters  of  The  Firm  was  too 
small,  in  proportion  to  their  risk ;  and  that  the  proportion  awarded 
the  freighters  was  too  smaU  compared  with  that  awarded  to  the 
owner. 

The  case  was  argued  by  Harper^  for  tne  owners  of  The  Blaireau, 
for  Christie  &  Young,  and  for  the  apprentices ;  by  Hollingsworik^ 
attorney  of  the  United  States  for  Maryland  district,  for  the  libellants 
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generally ;  by  Martin^  attorney-general  of  Maryland,  for  Jackson  the 
owner,  and  Mason  the  master  of  The  Firm,  and  for  the  owners  of 
The  Blaireau ;  and  by  &  Chase,  Jr.,  for  the  owners  of  The  Blaireaa. 

[  *  263  ]  •  Marshall,  C.  X,  delivered  the  opinion  of  the  court 
[  *  264  ]  *  In  this  case  a  preliminary  question  has  been  made  by  the 
counsel  for  the  plaintiff,  which  ought  not  to  be  disregarded. 
As  the  parties  interested,  except  the  owners  of  the  cargo  of  The 
Firm,  are  not  Americans,  a  doubt  has  been  suggested  respecting  the 
jurisdiction  of  the  court,  and  upon  a  reference  to  the  authorities,  the 
point  does  not  appear  to  have  been  ever  settled.  These  doubts 
seem  rather  founded  on  the  idea,  that  upon  principles  of  general 
policy,  this  court  ought  not  to  take  cognizance  of  a  case  entirely  be- 
tween foreigners,  than  from  any  positive  incapacity,  to  do  so.  On 
weighing  the  consideratidns  drawn  from  public  convenience,  those 
in  favor  of  the  jurisdiction  appear  much  to  overbalance  those  against 
it,  and  it  is  the  opinion  of  this  court  that  whatever  doubts  may  exist 
in  a  case  where  the  jurisdiction  may  be  objected  to,  there  ought  to 
be  none  where  the  parties  assent  to  it 

The  previous  question  being  disposed  of,  the  court  will  proceed  to 
consider  the  several  cases  which  have  grown  out  of  the  libel  filed  in 
the  district  court. 

The  first  to  be  decided  is  that  of  the  captain  of  The  Firm,  who, 
by  the  sentence  of  the  circuit  court,  was  declared  to  have  forfeited 
his  right  to  salvage,  by  having  embezzled  a  part  of  the  cargo  of  The 
Blaireau. 

The  fact  is  not  contested,  but  it  is  contended  that  the  embezzle- 
ment, proved  in  the  cause,  does  not  affect  the  right  of  the  captain  to 
salvage. 

The  arguments  in  support  of  this  position  shall  very  brieifly  be 

reviewed.     It  is  insisted  that  the  embezzlement  was  made  after  the 

vessel  was  brought  into  port,  and  this  seems  to  be  considered  as  a 

circumstance   material  to  the  influence  which  the   embezzlement 

ought  to  have  in  the  case.      So  far  as  respects  the  fact,  the  evidence 

is  that  the  articles  were  brought  on  board  The  Firm  when  The 

Blaireau  was  found  at  sea,  and  the  firaud  was  detected  in  the  port 

of  Baltimore.     When  the  concealment  took  place  does  not  appear, 

but  it  would  be  straining  very  hard  to  presume  that  it  took  place 

after  arriving  in  port     It  is  not,  however,  perceived  that  this 

[  •  265  ]  need  be  the  subject  of  very  minute  *  inquiry,  since  the  fact 

must  have  occurred  before  he  parted  with  the  possession 

acquired  by  the  act,  on  the  merit  of  which  his  claim  for  salvage  is 

founded. 
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It  is  also  stated,  that  this  court  has  no  jurisdiction  of  the  crime 
committed  by  the  captain,  and  cannot  notice  it  even  incidentally. 

If  it  was  intended  merely  to  prove  that  this  court  could  not  con- 
vict Captain  Mason  of  felony,  and  punish  him  for  that  offence,  there 
certainly  could  never  have  been  a  doubt  entertained  on  the  subject; 
but  when  it  is  inferred  from  thence,  that  the  court  can  take  no  notice 
of  the  fact,  the  correctness  of  the  conclusion  is  not  perceived.  It  is 
believed  to  be  universally  true,  that  when  a  claim  of  any  sort  is 
asserted  in  court,  all  those  circumstances  which  go  to  defeat  the 
claim,  and  to  show  that  the  person  asserting  it  has  not  a  right  to 
recover,  may  and  ought  to  be  considered.  The  real  question,  there- 
fore, is  whether  the  claim  for  salvage  is  affected  by  the  act  of  em- 
bezzlement; and  if  it  is,  the  incapacity  of  this  court  to  proceed 
criminally  against  the  captain,  forms  no  objection  to  their  examining 
a  fact  which  goes  to  the  very  foundation  of  his  right 

The  legal  right  of  the  salvors  is  insisted  on,  and  it  is  said,  that  in 
trover  for  the  ship  and  cargo  by  the  owners,  salvage  would  be  allowed 
to  those  who  had  rendered  the  service,  and  then  openly  converted 
them  to  their  own  use. 

Yet  the  jury,  trying  the  action,  would  determine  on  the  right  to  sal- 
vage, and  would  inquhre  into  any  fact  which  went  to  defeat  that  right. 

Whatever  shape,  then,  may  be  given  to  the  question,  it  still  resolves 
itself  into  the  inquiry,  whether  the  embezzlement  of  part  of  the 
cargo  does  really  intermingle  itself  with,  and  infect  the  whole  trans- 
action in  such  a  manner  as  to  destroy  any  claim  founded  on  it 

The  counsel  for  this  plaintiff  contends,  that  the  merits  of  Captain 
Mason,  as  a  salvor,  are  not  impaired  by  the  act  charged 
upon  him,  because  a  crime  is  no  offset  *  against  a  debt,  [  *  266  ] 
and  the  claim  for  salvage  is  in  nature  of  a  debt 

This  leads  to  an  inquiry  into  the  principles  on  which  salvage  is 
allowed.  If  the  property  of  an  individual  on  land  be  exposed  to  the 
greatest  peril,  and  be  saved  by  the  voluntary  exertions  of  any  per- 
sons whatever ;  if  valuable  goods  be  rescued  from  a  house  in  flames, 
at  the  imminent  hazard  of  life  by  the  salvor,  no  remuneration  in  the 
shape  of  salvage  is  allowed.  The  act  is  highly  meritorious,  and  the 
service  is  as  great  as  if  rendered  at  sea.  Yet  the  claim  for  salvage 
could  not,  perhaps,  be  supported.  It  is  certainly  not  made.  Let 
precisely  the  same  service,  at  precisely  the  same  hazard,  be  rendered  at 
sea,  and  a  very  ample  reward  will  be  bestowed  in  the  courts  of  justice. 

K  we  search  for  the  motives  producing  this  apparent  prodigality, 
in  rewarding  services  rendered  at  sea,  we  shall  find  them  in  a  liberal 
and  enlarged  policy.  The  allowance  of  a  very  ample  compensation 
for  those  services,  (one  very  much  exceeding  the  mere  risk  encoun- 
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tered,  and  labor  employed  in  effecting  them,)  is  intended  as  an  in- 
ducement to  render  them,  which  it  is  for  the  public  interests,  and 
for  the  general  interests  of  humanity  to  hold  forth  to  those  who 
navigate  the  ocean.  It  is  perhaps  difficult  on  any  other  principle  to 
account  satisfactorily  for  the  very  great  difference  which  is  made  be- 
tween the  retribution  allowed  for  services  at  sea  and  on  land ;  neither 
will  a  fair  calculation  of  the  real  hazard  or  labor,  be  a  foundation  for 
such  a  difference ;  nor  will  the  benefit  received  always  account  for  it. 

If  a  wise  and  humane  policy  be  among  the  essential  principles 
which  induce  a  continuance  in  the  allowance  of  that  liberal  compen- 
sation which  is  made  for  saving  a  vessel  at  sea,  we  must  at  once 
perceive  the  ground  on  which  it  is  refused  to  the  person  whose  con- 
duct ought  to  be  punished  instead  of  being  rewarded.  That  same 
policy  which  is  so  very  influential  in  producing  the  very  liberal 
allowances  made  by  way  of  salvage,  requires  that  those  allowances 
should  be  withheld  from  persons  who  avail  themselves  of 
[  •267  ]  the  opportunity  furnished  'them  by  the  possession  of  the 
property  of  another  to  embezzle  that  property.  While  the 
general  interests  of  society  require  that  the  most  powerful  induce- 
ments should  be  held  forth  to  men  to  save  life  and  property  about  to 
perish  at  sea,  they  also  require  that  those  inducements  .should  like- 
wise be  held  forth  to  a  fair  and  upright  conduct  with  regard  to  the 
objects  thus  preserved.  This  would  certainly  justify  the  reduction 
of  the  claim  to  a  bare  compensation  on  the  principles  of  a  real 
qucmtum  meruit;  and  the  losses  in  the  cargo,  which  may  be  imputed 
to  the  captain,  would  balance  that  account,  if,  as  is  contended  by  his 
counsel,  the  court  could  not,  on  principles  generally  received,  consider 
the  act  of  embezzlement  as  a  total  forfeiture  of  all  right  to  salvage. 

But  the  case  of  a  mariner,  who  forfeits  his  right  to  wages  by 
embezzling  any  part  of  the  cargo,  is  precisely  in  point  That  case 
stands  on  the  same  principles  with  this,  and  is  a  full  authority  for 
this,  since  it  cannot  be  denied  that  the  right  to  salvage  is  forfeited 
by  the  same  act  that  would  forfeit  the  right  to  wages. 

In  the  case  of  Mr.  Stevenson,  the  fact  is  not  clearly  ascertained. 
If  the  embezzlement  was  fixed  upon  him,  he  as  well  as  the  captain 
ought  to  forfeit  his  salvage.  But  it  is  not  fixed.  Yet  there  are  cir- 
cumstances in  the  case,  which,  if  he  stands  acquitted  of  the  charge 
of  unfairness,  do  certainly  so  implicate  him  in  that  of  carelessness 
as  to  destroy  his  pretensions  to  superior  compensation,  and  reduce 
his  claim  to  a  level  with  that  of  a  common  mariner. 

The  decree  of  the  circuit  court  being  approved  so  far  as  respects 
Captain  Mason  and  Mr.  Stevenson,  the  general  rate  of  salvage 
allowed  by  that  decree  is  next  to  be  considered. 
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There  is  certainly  no  positive  rule  which  governs  absolutely  the 
rate  of  salvage.     Yet  in  fixing  it,  the  common  usage  of  commercial 
nations,  and  especially  of  those  whose  subjects  are  interested  in  the 
particular  case,  ought  unquestionably  to  be  regarded.      In  France  it 
appears  that  a  service  like  that  rendered  the  owners  of  The 
•  Blaireau  would  have  been  compensated  with  one  third  of  [  *  268  J 
the  value  of  the  vessel  and  cargo.     In  England  the  principle 
of  reciprocity,  if  not  adopted,  is  much  respected,  and  to  judge  firom 
the  tenor  of  their  cases  on  this  subject,  it  is  fairly  presumable  that 
the  salvage,  which  would  be  allowed  in  an  English  court  in  a  case 
like  the  present,  would  not  greatly  vary  from  that  which  appears  to 
be  made  by  the  ordinances  of  France. 

This  is  unquestionably  a  case  of  great  merit,  and  a  very  liberal 
salvage  ought  to  be  allowed.  Yet  that  allowed  both  by  the  district 
and  circuit  courts,  appears  to  exceed  any  sum  which  those  principles, 
which  ought  to  be  resorted  to  as  guides  in  the  case,  will  justify. 
Among  the  various  adjudications  of  the  courts  of  admiralty  in  Eng- 
land, to  which  country  the  salvors  belong,  no  one  has  been  found 
where  so  large  an  aUowance  has  been  made;  and  in  France,  the 
nation  of  the  owners  of  the  property  saved,  a  positive  ordinance  is 
understood  to  regulate  this  subject,  and  to  fix  the  salvage  at  one 
third  of  the  gross  value  of  what  has  been  preserved. 

Taking  the  whole  subject  into  consideration,  the  court  is  disposed 
to  reduce  the  rate  of  salvage,  and  to  allow  about  two  fifths  instead 
of  three  fifths  to  the  salvors.  The  vessel  and  cargo  will  then  be 
really  charged,  in  consequence  of  the  savings  produced  by  the  for^ 
feituxe  of  the  captain's  claim,  and  the  reduction  of  those  of  the  mate 
and  Mr.  Christie,  with  not  more  than  one  third  of  the  gross  value 
of  the  property. 

In  the  distribution  of  this  sum,  the  court  does  not  entirely  approve 
the  decree  which  has  been  rendered  in  the  circuit  court 

The  proportion  allowed  the  owners  of  The  Firm  and  her  cargo 
is  not  equal  to  the  risk  incurred,  nor  does  it  furnish  an  inducement 
to  the  owners  of  vessels  to  permit  their  captains  to  save  those  found 
in  distress  at  sea,  in  any  degree  proportioned  to  the  inducements 
offered  to  the  captains  and  crew.  The  same  policy  ought  to  extend 
to  all  concerned,  the  same  rewards  for  a  service  designed  to  be  en- 
couraged, and  it  is  surely  no  reward  to  a  man,  made  his  own 
insurer  without  his  own  consent,  *  to  return  him  very  little  [  *  269  ] 
more  than  the  premium  he  had  advanced. 

The  common  course  of  decisions,  too,  has  established  a  very  differ- 
ent ratio,  for  the  distribution  of  salvage  money,  and  the  court  is  of 
opinion  that  those  decisions  are  founded  on  substantial  considerations. 
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The  owners  of  the  vessel  and  cargo,  in  this  case,  will  be  allowed 
one  third  of  the  whole  amount  of  salvage  decreed,  which  third  is  to 
'  be  divided  between  them  in  the  proportion  established  in  the  district 
court,  it  being,  in  our  opinion,  very  clear,  that  the  owner  of  the  ves- 
sel continued  to  risk  the  freight  after  as  much  as  before  the  assent  of 
Mr.  Christie  to  the  measures  necessary  for  saving  The  Blaireau. 
That  assent  could  only  be  construed,  to  charge  him  with  the  hazards 
to  be  encountered  by  the  cargo,  and  not  to  vary  the  contract  respect- 
ing the  freight 

The  proportions  established  by  the  decree  of  the  circuit  court  be- 
tween those  who  navigated  The  Firm,  and  those  who  navigated  The 
Blaireau,  and  between  the  individuals  in  each  ship,  are  all  approved 
with  this  exception.  The  case  exhibits  no  peculiar  merits  in  Mr. 
Christie,  and,  therefore,  his  allowance  is  not  to  exceed  that  of  a 
seaman  on  board  that  vessel. 

On  the  rights  of  Toole  and  the  appYentices,  this  court  entirely  con- 
curs in  opinion  with  the  district  and  circuit  courts. 

There  was  certainly  no  individual  who  assisted  in  bringing  in  The 
Blaireau,  that  contributed  so  much  to  her  preservation  as  Toole. 
Every  principle  of  justice,  and  every  feeling  of  the  heart,  must  ar- 
range itself  on  the  side  of  his  claim. 

But  it  is  contended,  that  the  contract  he  had  entered  into  bound 
him  to  continue  his  endeavors  to  bring  the  vessel  into  port,  and  that 
the  principles  of  general  policy  forbid  the  allowance  of  salvage  to  a 

mariner  belonging  to  the  ship  which  has  been  preserved. 
[  •  270  ]  •  The  claims  upon  him,  on  the  ground  of  contract,  are 
urged  with  a  very  ill  grace  indeed.  It  little  becomes  those 
who  devoted  him  to  the  waves  to  set  up  a  title  to  his  further  services. 
The  captain,  who  was  intrusted  by  the  owner  with  power  over  the 
vessel  and  her  crew,  had  discharged  him  from  all  further  duty  under 
his  contract,  as  far  as  any  act  whatever  could  discharge  him,  and  it 
is  not  for  the  owner  now  to  revive  this  abandoned  claim. 

Those  principles  of  policy  which  withhold  from  the  mariners  of  a 
ship  their  wages  on  her  being  lost,  and  which  deny  them  salvage  for 
saving  their  ship,  however  great  the  peril  may  be,  cannot  apply  to  a 
case  like  this.  There  is  no  danger  that  a  single  seaman  can  be  in- 
duced, or  enabled,  by  the  prospect  of  the  reward  given  to  Toole,  to 
prevail  on  the  officers  and  crew  of  a  vessel  to  abandon  her  to  the 
mercy  of  the  waves  for  the  purpose  of  entitling  the  person  who 
remains  in  her  to  salvage,  if  she  should  be  fortunately  preserved. 

The  claim  of  the  master  to  the  salvage  allowed  his  apprentices,  is 
one  which  the  court  feels  no  disposition  to  support,  unless  the  law  of 
the  case  be  clearly  with  him.     The  authorities  cited  by  his  counsel 
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do  not  come  up  to  this  case.  The  right  of  the  master  to  the  earn- 
ings of  his  apprentice,  in  the  way  of  his  business,  or  of  any  other 
business  which  is  substituted  for  it,  is  different  from  a  right  to  his 
extraordinary  earnings,  which  do  not  interfere  with  the  profits  the 
master  may  legitimately  derive  from  his  service.  Of  this  latter  de- 
scription is  salvage.  It  is  an  extra  benefit,  the  reception  of  which 
does  not  deduct  from  the  profits  the  master  is  entitled  to  from  his 
service.  But  the  case  cited  from  Robinson,  where  salvage  was  actu- 
ally decreed  to  an  apprentice,  is  in  point.  The  counsel  does  not 
appear  to  the  court  to  construe  that  case  correctly,  when  he  says  that 
it  does  not  determine  the  right  as  between  the  master  and  the  appren- 
tice. The  fair  understanding  of  the  case  is,  that  the  money  was  de- 
creed to  the  apprentice,  and  was  to  be  paid  for  his  benefit. 

Considering  the  case  strictly  on  principle,  that  portion  of  the  sal- 
vage allowed  ought  to  be  paid  to  the  master  which  would  compen- 
sate him  for  having  risked  the  future  service  of  his  apprentice ;  but 
as  this  would  not  amount  to  a  very  considerable  sum,  and 
as  a  liberal  salvage  has  •already  been  decreed  to  the  master,  [  *  271  ] 
this  further  allowance  will  not  be  made  in  this  case. 

Upon  these  principles  the  following  decree  is  to  be  entered : 

"  This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
of  the  circuit  court,  and  was  argued  by  counsel,  on  consideration 
whereof,  this  court  doth  reverse  the  sentence  of  the  circuit  court,  so 
far  as  the  same  is  inconsistent  with  the  principles  and  opinions  here- 
inafter stated : 

"  This  court  is  of  opinion  that  too  large  a  proportion  of  the  net 
proceeds  of  the  ship  Blaireau  and  her  cargo  has  been  allowed  to  the 
salvors,  and  that  $21,400  is  a  sufficient  retribution  for  the  service 
performed,  which  sum  is  decreed  to  the  claimants,  except  Captain 
Mason,  whose  rights  are  forfeited  by  embezzling  a  part  of  the  cargo, 
in  full  of  their  demands.  In  distributing  the  sum  thus  allowed,  this 
court  is  of  opinion  that  the  owners  of  The  Firm  and  her  cargo  ought 
to  receive  one  third  of  the  whole  amount  thereof,  of  which  one  third 
the  proportion  of  the  owner  of  the  vessel  ought  to  be  to  that  of  the 
owner  of  the  cargo,  as  the  value  of  the  vessel  and  freight  is  to  the 
value  of  the  cargo ;  that  is,  as  18  to  4. 

""  It  is  further  the  opinion  of  the  court,  that  the  remaining  two 
thirds  of  the  salvage  allowed,  ought  to  be  divided  between  those 
who  navigated  both  The  Firm  and  The  Blaireau,  excluding  Cap- 
tain Mason,  in  the  proportions  directed  by  the  circuit  court,  with 
this  exception,  that  the  sum  to  be  received  by  Charles  Christie  is  to 
be  the  same  with  that  received  by  a  seaman  on  board  The  Blaireau. 

<*  In  every  thing  not  contrary  to  the  principles  herein  contained,  the 
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decree  of  the  circuit  court  is  affirmed,  and  the  cause  is  remanded  to 
the  said  circuit  court  to  be  further  proceeded  in,  according  to  the 
directions  given.     The  parties  are  to  pay  their  own  costs." 

2  C.  406  ;  10  p.  108 ;  5  H.  343 ;  7  H.  1 ;  16  H.  104. 


[  •  272  ]  •  Ogden,  Administrator  of  Cornell,  v.  Blackledge,  Exe- 
cutor of  Salter. 

2  C.  272. 

The  9th  section  of  the  act  of  assembly  of  North  Carolina,  passed  in  1715,  concerning  the 
proving  of  wills,  &c.,  was  repealed  by  the  act  of  1 789,  c.  23,  and  tlie  declaration  to  the 
contrary  contained  in  the  act  of  1799,  c.  26,  is  inoperative  as  to  cases  before  the  passage 
of  this  lost  mentioned  law. 

In  this  case  the  following  certificate  of  a  division  of  opinion,  was 
certified  from  the  circuit  court  for  the  district  of  North  Carolina. 

"  Robert  Ogden,  administrator  de  bonis  non,  with  the  will  annexed 
of  Samuel  Cornell,  Vi  Richard  Blackledge,  executor  of  Robert  Salter, 
deceased. 

"  State  of  the  pleadings. 

"  This  is  an  action  of  debt  upon  a  bond  given  by  the  defendant's 
testator,,  to  the  testator  of  the  plaintiff,  on  the  2d  day  of  March,  1775. 

''  The  defendant,  among  other  pleas,  pleads  in  bar  an  act  of  the 

general  assembly  of  the  State  of  North  Carolina,  passed  in  the  year 

1716,  entitled,  "An  act  concerning  proving  wills  and  granting  letters 

of  administration ;  and  to  prevent  frauds  in  the  manage- 

[  •  273  ]  ment  of  *  intestate  estates ;  the  9th  section  of  which  is  in 

the  following  words : 

"And  be  it  further  enacted  that  creditors  of  any  persons  deceased, 
shall  make  their  claim  within  seven  years  after  the  death  of  said 
debtor,  otherwise  such  creditors  shall  be  forever  barred. 

"  To  which  plea  the  plaintifi*  replies,  in  substance,  that  the  plain- 
tiff^'s  testator  was,  at  his  death,  a  British  subject,  and  the  debt  within 
the  true  intent  and  operation  of  the  fourth  article  of  the  treaty  of 
peace  concluded  between  the  king  of  Ghreat  Britfiin  and  the  United 
States. 

"  To  this  replication  the  defendant  demurs,  and  the  plaintiff  joins 
in  demurrer. 

"  This  case  coming  on  to  be  argued  at  this  term,  it  occurred  sis  a 
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question,  whether  the  act  of  assembly,  recited  .in  the  plea  of  the 
defendant,  was,  under  aU  the  circumstances  stated,  and  the  various 
acts  passed  by  the  legislature  of  North  Carolina,  a  bar  in  this  action. 

"  On  which  question,  the  opinions  of  the  judges  were  opposed. 

**  Whereupon,  on  a  motion  of  the  plaintiff,  by  his  counsel,  that  the 
point  on  which  the  disagreement  hath  happened  may,  during  the 
term,  be  stated  under  the  direction  of  the  judges,  and  certified,  under 
the  seal  of  the  court,  to  the  supreme  court,  to  be  finally  decided  : 

<^  It  is  ordered,  that  the  fcnregoing  state  of  the  pleadings  and  the 
following  statement  of  facts,  which  is  made  under  the  direction  of 
the  judges,  be  certified,  according  to  the  request  of  the  plaintiff,  by 
his  counsel,  and  the  law  in  that  case  made  and  provided ;  to  wit, 

"  1st.  That  Samuel  Cornell,  the  plaintiff's  testator,  was,  and  until 
his  death  continued  to  be,  a  subject  of  the  king  of  Great  Britain ; 
and  the  defendant's  testator  was,  and  till  his  death  continued  to  be, 
a  citizen  of  North  Carolina. 

• «  2d.  That  the  defendant's  testator  died  in  the   year  [  •  274  ] 
1780 ;  and  the  defendant,  in  the  same  year,  was  qualified  as 
executor. 

^<  3d.  That  the  plaintiff  sued  out  his  writ  in  this  suit,  on  the  5th 
day  of  October,  in  the  year  of  our  Lord  1798." 

•  The  counsel  for  the  plaintiff  was  proceeding  to'  argue  [  *  276  ] 
that  the  legislature  of  North  Carolina  passed  a  law,  in  1799, 

(c.  26,)  Which  declares,  in  substance,  that  notwithstanding  the  6th 
section  of  the  act  of  1789,  the  9th  section  of  the  act  of  1716  was  not 
repealed  ;  this  cannot  affect  the  present  case,  for  this  action 
was  •  brought  in  October,  1798,  before  the  law  of  1799  was  [  *  277  ] 
passed.     But  even  if  it  had  been  brought  after  the  law  of 
1799,  that  act  could  not  alter  the  past  law,  and  make  that  to  have 
been  law  which  was  not  law  at  the  time.     To  declare  what  the  law 
is,  or  has  been,  is  a  judicial  power ;  to  declare  what  the  law  shall  be 
is  legislative.     One  of  the  fundamental  principles  of  all  our  govern- 
ments is,  that  the  legislative  power  shall  be  separated  firom   the 
judicial. 
[The  court  stopped  the  counsel,  observing  that  it  was  unnecessary 

to  argue  that  point.] 

•  CusHiNG,  J.,  delivered  the  opinion  of  the  court,  which  was  [  *  279  ] 
entered  on  the  minutes  as  follows : 

This  court  having  considered  the  question,  whether  an  act  of  assem- 
bly recited  in  the  plea  of  the  defendant,  was,  under  all  the  circum- 
stances stated,  and  the  various  acts  passed  by  the  legislature  of  North 
Carolina,  a  bar  in  this  action ;  which  question,  in  consequence  of  an 
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opposition  in  the  opinion  of  the  judges  of  the  circuit  court  for  the 
district  of  North  Carolina,  was  certified  to  this  court  to  be  finally 
decided,  is  of  opinion,  that  the  act  of  assembly  recited  in  the  said 
plea  is,  under  all  the  circumstances  stated,  no  bar  to  the  plaintiffs 
action,  the  same  having  been  repealed  by  the  act  of  1789,  c-  23,  at 
which  time  seven  years  had  not  elapsed  from  the  final  ratification  of 
the  treaty  of  peace  between  Great  Britain  and  the  United  States ; 
that  being  the  period  when  the  act  of  limitations  began  to  run 
against  debts  due  by  citizens  of  the  United  States  to  British  creditors. 

2  P.  380. 


[  'SSO  ]  •JVFIlvainb  v.  Coxe's  Lessee, 

2  C.  280. 

Judge  Cranch  here  inserted  the  arguments  in  this  case,  but  the  case  was  twice 
azgued,  and  the  decision  is  in  4  C.  209. 

4  C.  321. 


[  •  336  ]  •Adams,  qui  tam^  v.  Woods. 

2  C.  336. 

A  qui  tarn  action  founded  on  the  act  of  the  22d  of  March,  1794,  (1  Stats,  at  Large,  347,) 
prohibiting  the  sUve  trade,  b  barred  by  the  lapse  of  more  than  two  years  under  the  32d 
section  of  the  act  of  the  30th  of  April,  1790,  (1  Stats,  at  Large,  119,)  limiting  prosocntions 
under  penal  statutes. 

This  case  came  into  this  court  on  a  certificate  of  division  of  opinion 
of  the  judges  of  the  circuit  court  for  the  district  of  Massachusetts. 
The  point  is  stated  in  the  opinion  of  the  court. 

The  question  was  argued  by  Lincoln^  attorney-general,  for  the 
plaintiff,  and  Stvanrij  for  the  defendant.  , 

[  •340  ]       •  Marsha^ll,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  to  recover  a  penalty 
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imposed  by  the  act,  entitled  "An  act  to  prohibit  the  carrying  on  the 
slave  trade  from  the  United  States  to  any  foreign  place  or  country."^ 

It  was  pleaded  in  bar  of  the  action,  that  the  offence  was  not  com- 
mitted within  two  years  previous  to  the  institution  of  the  suit  To 
this  plea  the  plaintiff  demurred,  and  the  circuit  court  being  divided 
on  its  sufficiency,  the  point  has  been  certified  to  this  court 

In  the  argument,  the  plaintiff  has  rested  his  case  on  two  points. 
He  contends, 

1st.  That  the  act  of  congress,  pleaded  by  the  defendant,  is  no  bar 
to  an  action  of  debt 

2d.  That  if  it  be  a  bar,  it  applies  only  to  the  recovery  of  penalties 
given  by  acts  which  existed  at  the  time  of  its  passage. 

The  words  of  the  act  are,  "  nor  shall  any  person  be  prosecuted," 
&C.  It  is  contended  that  the  prosecutions  limited  by  this  law,  are 
those  only  which  are  carried  on  in  the  form  of  an  indictment  or 
information,  and  not  those  where  the  penalty  is  demanded  by  an 
action  of  debt 

But  if  the  words  of  the  act  be  examined,  they  will  be  found  to 
apply  not  to  any  particular  mode  of  proceeding,  but  gene- 
rally to  any  prosecution,  trial,  or  punishment  *  for  the  [  *  341  ] 
offence.  It  is  not  declared  that  no  indictment  shall  be 
found,  or  information  filed,  for  any  offence  not  capital,  or  for  any  fine 
or  forfeiture  under  any  penal  statute,  unless  the  same  be  instituted 
within  two  years  after  the  commission  of  the  offence.  In  that  case 
the  act  would  be  pleadable  only  in  bar  of  the  particular  action.  But 
it  is  declared,  that  "  no  person  shall  be  prosecuted,  tried,  or  pun- 
ished;" words  which  show  an  intention,  not  merely  to  limit  any 
particular  form  of  action,  but  to  limit  any  prosecution  whatever. 

It  is  true  that  general  expressions  may  be  restrained  by  subsequent 
particular  words,  which  show  that  in  the  intention  of  the  legislature, 
those  general  expressions  are  used  in  a  particular  sense:  and  the 
argument  is  a  strong  one,  which  contends  that  the  latter  words 
describing  the  remedy,  imply  a  restriction  on  those  which  precede 
them.  Most  firequentiy  they  would  do  so.  But  in  the  statute  under 
consideration,  a  distinct  member  of  the  sentence,  describing  one 
entire  class  of  offences,  would  be  rendered  almost  totally  useless  by 
the  construction  insisted  on  by  the  attorney  for  the  United  States. 
Almost  every  fine  or  forfeiture  under  a  penal  statute,  may  be  reco- 
vered by  an  action  of  debt  as  well  as  by  information ;  and  to  declare 
that  the  information  was^  barred  while  the  action  of  debt  was  left 
without  limitation,  would  be  to  attribute  a  capriciousness  on  this 
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subject  to  the  legislature,  which  could  not  be  accounted  for ;  and  to 
declare  that  the  law  did  not  apply  to  cases  on  which  an  action  of 
debt  is  maintainable,  would  be  to  overrule  express  words,  and  to 
give  the  statute  almost  the  same  construction  which  it  would  receive 
if  one  distinct  member  of  the  sentence  was  expunged  from  it.  In 
this  particular  case,  the  statute  which  creates  the  forfeiture  does  not 
prescribe  the  mode  of  demanding  it ;  consequently,  either  debt  or 
information  would  lie.  It  would  be  singular  if  the  one  remedy 
should  be  barred  and  the  other  left  unrestrained. 

In  support  of  the  opinion,  that  an  act  of  limitations  to  criminal 
prosecutions  can  only  be  used  as'  a  bar  in  cases  declared  by  law  to 
be  criminal  at  the  time  the  act  of  limitations,  was  passed,  unless 
there  be  express  words  extending  it  to  crimes  to  be  created  in  future, 

Cunningham's  Law  Diet,  has  been  cited. 
[  •  342  ]  •  The  case  in  Cunningham  is  reported  in  1  Salk.  and 
5  Mod.,  and  seems  to  be  founded  on  the  peculiar  phrase- 
ology of  the  statute  of  the  21st  Jac.  I.,  directing  informations  to 
be  filed  in  the  county  in  which  the  offences  were  committed.  That 
statute  was  expounded  to  extend  only  to  offences  which,  at  the  time 
of  its  passage,  were  punishable  by  law.  But  the  words  of  the  act 
of  congress  plainly  apply  to  all  fines  and  forfeitures  under  any  penal 
act,  whenever  that  act  might  pass.  They  are  the  stronger  because 
not  many  penal  acts  were  at  that  time  in  the  code. 

In  expounding  this  law,  it  deserves  some  consideration,  that  if  it 
does  not  limit  actions  of  debt  for  penalties,  those  actions  might,  in 
many  cases,  be  brought  at  any  distance  of  time.  This  would  be 
utterly  repugnant  to  the  genius  of  our  laws.  In  a  country  where, 
not  even  treason  can  be  prosecuted  after  a  lapse  of  three  years,  it 
could  scarcely  be  supposed  that  an  individual  would  remain  forever 
liable  to  a  pecuniary  forfeiture. 

The  Court  is  of  opinion,  that  it  be  certified  to  the  circuit  court 
for  the  district  of  Massachusetts,  that  the  issue  in  law  joined  in  this 
case,  ought  to  be  decided  in  favor  of  the  defendant. 


Winchester  v.  Hackley. 

2  C.  342.  • 


In  this  case  no  opinion  was  given.     The  judgment  of  the  circuit 
court  for  the  district  of  Virginia  was  affirmed.     It  was  an  action  of 
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assumpsit  founded  on  an  account  current  between  the  plaintiff,  who 
was  a  merchant  in  New  York,  and  the  defendant.  The  defence  was, 
that  the  balance  of  this  account  had  been  transferred  by  the  plaintiff, 
with  the  assent  of  the  defendant,  to  a  firm  of  which  the  plaintiff 
became  a  member,  and  also  that  the  plaintiff  had  conducted  negli- 
gently in  reference  to  the  collection  of  certain  moneys  which  he  was 
employed  by  the  defendant  to  collect.  The  circuit  court  ruled 
against  the  defendant  on  both  grounds. 


*Beily,  Appellant,  v.  Lamar,  Beall  and  Smith,  Appellees.  [  *344  ] 

2  C.  344. 

Bj  the  separation  of  the  District  of  Colombia  from  Maryland,  the  inhabitants  of  the  district 
ceased  to  be  citizens  of  that  State,  and  a  discharge  of  one  of  them  nnder  the  insolvent 
laws  of  Maryland  was  not  valid. 

A  citation  is  not  necessary,  if  an  appeal  be  taken  daring  the  same  term  at  which  the  final 
decree  is  made. 

This  was  an  appeal  by  the  complainant  in  a  bill  in  equity  filed  in 
the  circuit  court  for  the  District  of  Columbia.  The  equity  of  the  bill 
depended  mainly  on  matter  of  fact,  and  this  court  found  it  unsup- 
ported, but  among  other  things  the  complainant,  who  was  an  inha- 
bitant of  the  District  of  Columbia,  set  up  a  discharge  under  an 
insolvent  law  of  the  State  of  Maryland,  granted  to  him  on  the  4th 
day  of  April,  1801, 

A  preliminary  question  was  made  whether  a  citation  was  not 
necessary  on  an  appeal. 

The  Chief  Justice  stated  it  to  be  the  opinion  of  the  court,  that 
the  appeal  having  been  prayed  pending  the  term  of  the  court  below, 
no  citation  was  necessary. 

The  case  was  argued  by  E.  X  Lee  and  C  Lee^  for  the  appellant^ 
and  Masony  for  the  appellees. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  [  *  356  ] 
the  following  effect: 

In  this  case  the  court  has  attentively  considered  the  record,  pro- 
ceedings, and  evidence.     The  only  equity  of  the  complainant's  bill 
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as  to  Lamar  &  Beall,  arises  out  of  the  tmnsactions  between  him  and 
the  defendant,  Smith,  and  the  court  is  of  opinion  that  that  equity  is 
not  supported ;  and  that  the  material  allegations  of  the  bill  as  to  the 
defendant,  Smith,  and  which  are  denied  by  his  answer,  are  also  un- 
supported by  the  evidence.  Nor  are  the  allegations  of  the  complain- 
ant,  respecting  his  certificate  of  discharge,  sufficiently  proved. 
[  •  357  ]  By  the  separation  of  the  District  of  Columbia  from  •  the 
State  of  Maryland,  the  complainant  ceased  to  be  a  citizen 
of  that  State,  his  residence  being  in  the  city  of  Washington  at  the 
time  of  that  separation. 

As  the  complainant  was  entitled  to  a  discharge,  upon  executing 
the  deed  of  assignment  of  all  his  effects  to  the  trustee  appointed  by 
the  chancellor,  his  certificate  would  relate  back  to  the  date  of  the 
deed.  It  has  been  said  that  the  true  date  of  that  deed  was  the  23d 
of  December,  1800,  and  that  the  certificate  of  the  chancellor,  which 
states  the  date  to  be  the  23d  day  of  March,  1801,  is  incorrect 

But  the  certificate  of  the  chancellor  is  the  only  evidence  before  the 
oourt  as  to  that  subject,  and  we  must  take  it  to  be  true.  It  is,  there- 
fore, not  material  to  inquire  whether  the  inhabitants  of  the  city  of 
Washington  ceased  to  be  citizens  of  Maryland  on  the  27th  of  Feb- 
ruary, 1801,  or  on  the  first  Monday  of  December,  1800,  as  it  is  not 
contended  that  they  were  under  the  jurisdiction  of  Maryland  so  late 
as  the  23d  of  March,  1801. 

The  complainant,  therefore,  not  being  a  citizen  of  Maryland  at  the 
time  of  executing  the  deed,  did  not  bring  himself  within  the  provi- 
sions of  the  insolvent  law,  under  which  he  claims  relief. 

I  was  inclined  at  first  to  think  that  an  account  might  have  been 

directed  between  the  complainant  and  the  defendant.  Smith,  but  the 

court  is  of  opinion,  that  if  he  has  any  remedy  against  Smith,  it  is  at 

law  and  not  in  equity.     The  bill  must  be  dismissed  with  costs,  but 

without  prejudice. 

2  W.  132. 


[  •  358  ]  *  The   United   States  v.   Fisher,  et  aL,   Assignees   of 

Blight,  a  Bankrupt. 

9  C.  358. 

The  Sth  secnon  of  the  act  of  the  3d  of  March,  1797,  (I  Stats,  at  Large,  512,)  giving  a  pre- 
ference to  the  United  States  in  cases  of  insolvency,  is  not  confined  to  persons  accountable 
for  public  money,  but  extends  to  debtors  of  the  United  States  generally. 
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CoBgress  has  power  to  make  such  a  law. 

The  power  to  make  all  laws  necessarj  and  proper  to  carry  into  execution  the  powers  granted, 

confers  on  congress  a  choice  of  means  and  does  not  confine  it  to  what  is  indispensably 

necessary. 

Errob  from  the  circuit  court  for  the  district  of  Pennsylvania. 

The  action  was  instituted  to  try  two  questions,  all  the  necessary 
facts  being  conceded  to'  bring  the  law  before  the  court  The  ques- 
tions were  —  ^ 

1.  Whether  an  attachment  laid  by  the  United  States,  on  pro- 
perty of  the  bankrupt  in  the  hands  of  the  collector  of  Newport,  in 
Rhode  Island,  after  the  commission  of  bankruptcy  had  issued,  is 
available  against  the  assignees  ? 

2.  Whether  the  United  States  are  entitled  to  be  first  paid  and 
satisfied,  in  preference  to  the  private  creditors,  a  debt  due  to  the 
United  States,  by  Peter  BHght,  as  indorsor  of  a  foreign  bill  of  ex- 
change, out  of  the  estate  of  the  bankrupt  in  the  hands  of  his  assignees  ? 

The  opinion  of  the  court  below  was  in  favor  of  the  defendants,  upon 
both  points,  and  a  bill  of  exceptions  was  taken  by  the  United  States. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  385  ] 

The  question  in  this  case  is,  whether  the  United  States, 
as  holders  of  a  protested  biU  of  exchange,  which  has  been  negotiated 
in  the  ordinary  course  of  trade,  are  entitled  to  be  preferred  to  the 
general  creditors,  where  the  debtor  becomes  bankrupt  ? 

The  claim  to  this  preference  is  founded  on  the  5th  section  of  the 
act,  entitled  '^  An  act  to  provide  more  effectually  for  the  settlement 
of  accounts  between  the  United  States  and  receivers  of  public 
money."  ^  The  section  is  in  these  words :  "And  be  it  further  enacted, 
that  where  any  revenue  officer,  or  other  person,  herecifter  becoming 
indebted  to  the  United  States,  by  bond  or  otherwise,  shall  become 
insolvent,  or  where  the  estate  of  any  deceased  debtor,  in  the  hands 
of  executors  or  administrators,  shall  be  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debt  due  to  the  United  States  shall 
be  first  satisfied ;  and  the  priority  hereby  established  shall  be  deemed 
to  extend,  as  well  to  cases  in  which  a  debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  shall  make  a  voluntary  assignment 
thereof,  or  in  which  the  estate  and  effects  of  an  absconding,  con- 
cealed, or  absent  debtor,  shall  be  attached  by  process  of  law,  as  to 
cases  in  which  an  act  of  legal  bankruptcy  shall  be  committed." 

That  these  words,  taken  in  their  natural  and^sual  sense,  would 
embrace  the  case  before  the  court,  seems  not  to  be  controverted. 

1 1  Stats,  at  Large,  512. 
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^  Any  revenue  officer,  or  other  person,  hereafter  becoming  indebted 
to  the  United  States  by  bond  or  otherwise,"  is  a  description  of  per- 
sons, which,  if  neither  explained  nor  restricted  by  other  words  or  cir- 
cumstances, would  comprehend  every  debtor  of  the  public,  howev^ 

his  debt  might  have  been  contracted. 
[  *  386  ]      *  But  other  parts  of  the  act  involve  this  question  in  much 
embarrassment 

It  is  undoubtedly  a  well-established  principle  in  the  exposition  of 
statutes,  that  every  part  is  to  be  considered,  and  the  intention  of  the 
legislature  to  be  extracted  from  the  whole.  It  is  also  true,  that  where 
great  inconvenience  will  result  from  a  particular  construction,  that 
construction  is  to  be  avoided,  unless  the  meaning  of  the  legislature 
be  plain ;  in  which  case  it  must  be  obeyed. 

On  the  abstract  principles  which  govern  courts  in  construing  legis- 
lative acts,  no  difference  of  opinion  can  exist.  It  is  only  in  the  ap- 
plication of  those  principles  that  the  difference  discovers  itself. 

As  the  enacting  clause  in  this  case  would  plainly  give  the  United 
States  the  preference  they  claim,  it  is  incumbent  on  those  who  oppose 
that  preference,  to  show  an  intent  varying  from  that  which  the  words 
import.  In  doing  this,  the  whole  act  has  been  critically  examined ; 
and  it  has  been  contended  with  great  ingenuity,  that  every  part  of 
it  demonstrates  the  legislative  mind  to  have  been  directed  towards  a 
class  of  debtors,  entirely  different  from  those  who  become  so  by  draw- 
ing or  indorsing  bills,  in  the  ordinary  course  of  business. 

The  first  part  which  has  been  resorted  to  is  the  title. 

On  the  influence  which  the  title  ought  to  have  in  construing  the 
enacting  clauses,  much  has  been  said ;  and  yet  it  is  not  easy  to  discern 
the  point  of  difference  between  the  opposing  counsel  in  this  respect 
Neither  party  contends  that  the  title  of  an  act  can  control  plain  words 
in  the  body  of  the  statute ;  and  neither  denies  that,  taken  with  other 
parts,  it  may  assist  in  removing  ambiguities.  Where  the  intent  is 
plain,  nothing  is  left  to  construction.  Where  the  mind  labors  to 
discover  the  design  of  the  legislature,  it  seizes  every  thing  from  which 
aJd  can  be  derived ;  and  in  such  case  the  title  claims  a  degree  of 
notice,  and  will  have  its  due  share  of  consideration. 

The  title  of  the  act  is  unquestionably  limited  to  "  receivers 
[  •  387  ]  •of  public  money;"  a  term  which  undoubtedly  excludes 
the  defendant  in  the  present  case. 

The  counsel  for  the  defendants  have  also  completely  succeeded  in 
demonstrating,  that  the  four  first  sections  of  this  act  relate  only  to 
particular  classes  of  debtors,  among  whom  the  drawer  and  indorsor 
of  a  protested  biU  of  exchange  would  not  be  comprehended.  Wher- 
ever general  words  have  been  used  in  these  sections,  they  are  re- 
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strained  by  the  subject  to  which  they  relate,  and  by  other  words 
frequently  in  the  same  sentence,  to  particular  objects,  so  as  to  make 
it  apparent  that  they  were  employed  by  the  legislature  in  a  limited 
sense.  Hence  it  has  been  argued  with  great  strength  of  reasoning, 
that  the  same  restricted  interpretation  ought  to  be  given  to  the  5th 
section  likewise. 

K  the  same  reason  for  that  interpretation  exists ;  if  the  words  of 
the  ax;t  generally,  or  the  particular  provisions  of  this  section,  afford  the 
same  reason  for  limiting  its  operation  which  is  afforded  with  respect 
to  those  which  precede  it,  then  its  operation  must  be  limited  to  the 
same  objects. 

The  6th  section  relates  entirely  to  the  priority  claimed  by  the 
United  States  in  the  payment  of  debts. 

On  the  phraseology  of  this  act  it  has  been  observed,  that  there  is 
a  circuity  of  expression,  which  would  not  have  been  used  if  the  in- 
tention of  the  legislature  had  been  to  establish  its  priority  in  all  cases 
whatever.  Instead  of  saying  "  any  revenue  officer,  or  other  person 
hereafter  becoming  indebted  to  the  United  States,"  the  natural  mode 
of  expressing  such  an  intent  would  have  been,  ^<  any  person  indebted 
to  the  United  States ; "  and  hence  it  has  been  inferred  that  debtors 
of  a  particular  description  only  were  in  the  mind  of  the  legislature. 

It  is  true  the  mode  of  expression  which  has  been  suggested,  is  at 
least  as  appropriate  as  that  which  has  been  used ;  but  between  the  two 
there  is  no  difference  of  meaning,  and  it  cannot  be  pretended  that  the 
natural  sense  of  words  is  to  be  disregarded,  because  that  which  they 
import  might  have  been  better,  or  more  directly  expressed. 

•As  a  branch  of  this  argument,  it  has  also  been  said  that  [  *  388  ] 
the  description  commences  with  the  very  words  which  are 
used  in  the  beginning  of  the  1st  section ;  and  from  that  circumstance 
it  has  been  inferred  that  the  same  class  of  cases  was  still  in  view. 
The  commencing  words  of  each  section  are,  "Any  revenue  officer,  or 
other  person."  But  the  argument  drawn  from  this  source,  if  the 
subject  be  pursued  further,  seems  to  operate  against  the  defendants. 
In  the  1st  section  the  words  are,  "Any  revenue  officer,  or  other  per- 
son accountable  for  public  money."  With  this  expression  completely 
in  view,  and  having  used  it  in  part,  the  description  would  probably 
have  been  adopted  throughout,  had  it  been  the  intention  of  the  legis- 
lature to  describe  the  same  class  of  debtors.  But  it  is  immediately 
dropped,  and  more  comprehensive  words  are  employed.  For  persons 
"accountable  for  public  money,"  persons  "hereafter  becoming  in- 
debted to  the  United  States,  by  bond  or  otherwise  "  are  substituted. 
This  change  of  language  strongly  impUes  an  intent  to  chango  the 
object  of  legislation. 
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But  the  great  effort  on  the  part  of  the  defendant  \a  to  connect  the 
fifth  with  the  four  preceding  sections;  and  to  prove  that  as  the 
general  words  in  those  sections  are  restricted  to  debtors  of  a  partica- 
lar  description,  tHe  general  words  of  the  5th  section  ought  also  to  be 
restricted  to  debtors  of  the  same  description.  On  this  point  lies  the 
stress  of  the  cause. 

In  the  analysis  of  the  foregoing  parts  of  the  act,  the  counsel  for 
the  defendants  have  shown  that  the  general  terms  which  have  been 
used  are  uniformly  connected  with  other  words  in  the  same  section, 
and  frequently  in  the  same  sentence,  which  necessarily  restrict  them. 
They  have  also  shown  that  the  provisions  of  those  parts  of  the  act 
are  of  such  a  natuile'  that  the  words,  taking  the  natural  import  of 
the  whole  sentence  together,  plainly  form  provisions  only  adapted  to 
a  class  of  cases  which  those  words  describe  if  used  in  a  limited 
sense. 

It  may  be  added  that  the  four  first  sections  of  the  act  are  con- 
nected with  each  other,  and  plainly  contain  provisions  on  the 
[  *  389  ]  same  subject  They  aU  relate  to  the  *mode  of  proceeding  on 
suits  instituted  in  courts,  and  each  section  regulates  a  par- 
ticular branch  of  that  proceeding.  Where  the  class  of  suits  is 
described  in  the  1st  section,  it  is  natural  to  suppose  that  the  subse- 
quent regulations  respecting  suits  apply  to  those  which  have  been 
described. 

The  1st  section  directs  that  suits  shaU  be  instituted  against  reve- 
nue officers,  and  other  persons  accountable  for  public  money,  and 
imposes  a  penalty  on  delinquents,  where  a  suit  shall  be  commenced 
and  prosecuted  to  judgment. 

The  2d  section  directs  that  certain  testimony  shall  be  admitted  at 
the  trial  of  the  cause. 

The  3d  section  prescribes  the  condition  under  which  a  continuance 
may  be  granted :  and. 

The  4th  section  respects  the  testimony  which  may  be  produced  by 
the  defendant.  These  are  all  parts  of  the  same  subject ;  and  there 
is  strong  reason,  independent  of  the  language  of  the  act,  to  suppose 
that  the  provisions  respecting  them  were  designed  to  be  coextensive 
with  each  other. 

But  the  5th  section  is  totally  unconnected  with  those  which  pre- 
cede it  Regulations  of  a  suit  in  court  no  longer  employ  the  mind 
of  the  legislature.  The  preference  of  the  United  States  to  other 
creditors  becomes  the  subject  of  legislation ;  and  as  this  subject  is 
unconnected  with  that  which  had  been  disposed  of  in  the  foregoing 
sections,  so  is  the  language  employed  upon  it  without  reference  to 
that  which  had  been  previously  used.    If  this  language  was  ambiga- 
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ous,  all  the  means  recommended  by  the  counsel  for  the  defendants 
would  be  resorted  to  in  order  to  remove  the  ambiguity.  But  it  ap- 
pears to  the  majority  of  the  court,  to  be  too  explicit  to  require  the 
application  of  those  principles  which  are  useful  in  doubtful  cases. 

The  mischiefs  to  result  from  the  construction  on  which  the  United 
States  insist,  have  been  stated  as  strong  motives  for  over- 
ruling that  construction.  That  the  consequences  •  are  to  [  *  390  1 
be  considered  in  expounding  laws,  where  the  intent  is  doubt- 
ful, is  a  principle  not  to  be  controverted ;  but  it  is  also  true  that  it  is 
a  principle  which  must  be  applied  with  caution,  and  which  has  a 
degree  of  influence  dependent  on  the  nature  of  the  case  to  which  it 
is  applied.  Where  rights  are  infringed,  where  fundamental  princi- 
ples are  overthrown,  where  the  general  system  of  the  laws  is  departed 
from,  the  legislative  intention  must  be  expressed  with  irresistible 
clearness  to  induce  a  court  of  justice  to  suppose  a  design  to  effect 
such  objects.  But  where  only  a  political  regulation  is  made,  which 
is  inconvenient,  if  the  intention  of  the  legislature  be  expressed  in 
terms  which  are  sufficiently  intelligible  to  leave  no  doubt  in  the 
mind  when  the  words  are  taken  in  their  ordinary  sense,  it  would  be 
going  a  great  way  to  say  that  a  constrained  interpretation  must  be 
put  upon  them,  to  avoid  an  inconvenience  which  ought  to  have  been 
contemplated  in  the  legislature  when  the  act  was  passed,  and  which, 
in  their  opinion,  was  probably  overbalanced  by  the  particular  advan- 
tages it  was  calculated  to  produce. 

Of  the  latter  description  of  inconveniences  are  those  occasioned  by 
the  act  in  question.  It  is  for  the  legislature  to  appreciate  them. 
They  are  not  of  such  magnitude  as  to  induce  an  opinion  that  the 
legislature  could  not  intend  to  expose  the  citizens  of  the  United 
States  to  them,  when  words  are  used  which  manifest  that  intent. 

On  this  subject  it  is  to  be  remarked,  that  no  lien  is  created  by  this 
law.  No  bond  fide  transfer  of  property  in  the  ordinary  course  of 
business  is  overreached.  It  is  only  a  priority  in  payment,  which 
under  different  modifications,  is  a  regulation  in  common  use ;  and 
this  priority  is  limited  to  a  particular  state  of  things  when  the  debtor 
is  living ;  though  it  takes  effect  generally  if  he  be  dead.' 

Passing  from  a  consideration  of  the  act  itself,  and  the  consequences 
which  flow  firom  it,  the  counsel  on  each  side  have  sought  to  strengthen 
their  construction  by  other  acts  in  pari  materi(U 


.  ^  The  chief  justice,  in  delivering  the  opinion,  observed  as  follows :  "  I  only  say  for 
myself,  as  the  point  has  not  been  submitted  to  the  court,  that  it  does  not  appear  to  me 
to  create  a  devastavit  in  the  administration  of  effects,  and  would  require  notice  in  order 
to  bind  the  executor,  or  administrator,  or  assignee. 
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[  •  391  ]  •  The  act  of  the  3d  of  March,  1797,  has  been  supposed  to 
be  a  continuation  of  legislative  proceeding  on  the  subject 
which  was  commenced  on  the  3d  of  March,  1795,^  by  the  act  "  for 
the  more  effectual  recovery  of  debts  due  from  individuals  to  the  United 
States,"  which  relates  exclusively  to  the  receivers  of  public  money. 

Admitting  the  opinion,  that  the  act  of  1797  was  particularly  de- 
signed to  supply  the  defects  of  that  of  1795,  to  be  correct,  it  does  not 
seem  to  follow,  that  a  substantive  and  independent  section,  having  no 
connection  with  the  provisions  made  in  1795,  should  be  restricted  by  it. 

The  act  of  1795  contains  nothing  relative  to  the  priority  of  the 
United  States,  and  therefore,  will  not  explain  the  5th  section  of  the 
act  of  1797,  which  relates  exclusively  to  that  subject  But  the  act 
of  1797,  neither  in  its  title  nor  its  enacting  clauses,  contains  any 
words  of  reference  to  the  act  of  1795.  The  words  which  are  sup- 
posed to  imply  this  reference  are,  "to  provide  more  effectually.*' 
But  these  words  have  relation  to  the  existing  state  of  the  law,  on  all 
the  subjects  to  which  the  act  of  1797  relates,  not  to  those  alone 
which  are  comprehended  in  the  act  of  1795.  The  title  of  the  act  of 
1795  is  also,  "  for  the  more  effectual  recovery  of  debts,"  and  conse- 
quently, refers  to  certain  preexisting  laws.  The  act  of  1797,  there- 
fore, may  be  supposed  to  have  in  view  the  act  of  1795,  when  providing 
for  the  objects  contemplated  in  that  act ;  but  must  be  supposed  to 
have  other  acts  in  view,  when  providing  for  objects  not  contemplated 
in  that  act. 

As,  therefore,  the  act  of  1795  contains  nothing  respecting  the  prior- 
ity of  the  United  States,  but  is  limited  to  provisions  respecting  suits 
in  court,  the  act  of  1797  may  be  considered  in  connection  with  that 
act,  while  on  the  subject  of  suits  in  court ;  but  when  on  the  subject 
of  preference,  must  be  considered  in  connection  with  acts  which 
relate  to  the  preference  of  the  United  States. 

The  first  act  on  this  subject  passed  on  the  31st  of  July,  1789,  s.  21,* 
and  gave  the  United  States  a  preference  only  in  the  case  of  bonds  for 

duties. 
[  ^392  ]       •  On  the  4th  of  August,  1790,*  an  act  was  passed  on  the 
same  subject  with  that  of  1789,  which  repeals  all  former 
acts,  and  reenacts,  in  substance,  the  21st  section,  relative  to  the  pri- 
ority of  the  United  States. 

On  the  2d  of  May,  1792,*  the  priority  previously  given  to  the 
United  States  is  transferred  to  the  sureties  on  duty  bonds,  who  shall 
themselves  pay  the  debt ;  and  the  cases  of  insolvency,  in  which  this 
priority  is  to  i^ke  place,  are  explained  to  comprehend  the  case  of  a 

'  1  Stats,  at  Large,  441.  « lb.  42.  3  lb.  145.  *  lb,  2«8,  s.  18. 
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voluntary  asaignment,  and  the  attached  effects  of  an  absconding, 
concealed,  or  absent  debtor. 

Such  was  the  title  of  the  United  States  to  a  preference  in  the  pay- 
ment of  debts  previous  to  the  passage  of  the  act  of  1797.  It  was 
limited  to  bonds  for  the  payment  of  duties  on  imported  goods,  and 
on  the  tonnage  of  vessels.  An  internal  revenue  had  been  established, 
and  extensive  transactions  had  taken  place ;  in  the  course  of  which, 
many  persons  had  necessarily  become  indebted  to  the  United  States. 
But  no  attempt  to  give  them  a  preference  in  the  collection  of  such 
debts  had  been  made. 

This  subject  is  taken  up  in  the  5th  section  of  the  act  of  1797. 
The  term  "  revenue  officer,"  which  is  used  in  that  act,  would  cer- 
tainly comprehend  any  persons  employed  in  the  collection  of  the 
internal  revenue ;  yet  it  may  be  well  doubted  whether  those  persons 
are  contemplated  in  the  foregoing  sections  of  the  act.  They  relate  to 
a  suit  in  court,  and  are  perhaps  restricted  to  those  receivers  of  public 
money  who  have  accounts  on  the  books  of  the  treasury.  The  head 
of  the  department  ia  each  State  most  probably  accounts  with  the 
treasury,  and  the  sub-collectors  account  with  him. 

If  this  be  correct,  a  class  of  debtors  would  be  Ihtroduced  into  the 
6th  section  by  the  term  "  revenue  officers,"  who  are  indeed  within 
the  title,  but  not  within  the  preceding  enacting  clauses  of  the  law. 

But  passing  over  this  term,  the  succeeding  words  seem,  to  the 
majority  of  the  courts,  certainly  to  produce  this  effect.  They  are, 
'<  or  other  person  hereafter  becoming  indebted  to  the  United  States, 
by  bond  or  otherwise."  If  this  section  was  designed  to 
place  *  the  collection  of  the  internal  revenue  on  the  same  [  *  393  ] 
footing  of  security  with  the  external  revenue,  as  has  been 
argued  by  one  of  the  counsel  for  the  defendants,  a  design  so  reason- 
able that  it  would  naturally  be  attributed  to  the  legislature,  then  the 
debtors  for  excise  duties  would  be  comprehended  within  it;  yet 
those  debtors  cannot  be  brought  within  the  title,  or  the  previous 
enacting  clauses  of  the  bill. 

The  5th  section,  then,  would  introduce  a  new  class  of  debtors,  and 
if  it  does  so  in  any  case,  the  act  furnishes  no  principle  which  shall 
restrain  the  words  of  that  section  to  every  case  to  whiclwthey  apply. 

Three  acts  of  congress  have  passed,  subsequent  to  that  under 
particular  consideration,  which  have  been  supposed  to  bear  upon 
the  case. 

The  first  passed  on  the  11th  of  July,  1798,  and  is  .entitled  "An 
act  to  regulate  and  fix  the  compensation  of  the  officers  employed 
in  collecting  the  internal  revenues  of  the  United  States,  and  to 
insure  more  effectually  the  settlement  of  their  accounts."      The 
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13th  section  of  this  act^  refers  expressly  to  the  provisions  of  the 
act  of  March,  1797,  on  the  sabject  of  suits  to  be  instituted  on  the 
bonds  given  by  the  officers  collecting  the  internal  revenue,  and  shows 
conclusively  that  in  the  opinion  of  the  legislature  the  four  first  sec- 
tions of  that  act  did  not  extend  to  the  case  of  those  officers ;  conse- 
quently, if  the  5th  section  extends  to  themi  it  introduces  a  class  of 
debtors  distinct  from  those  contemplated  in  the  clauses  which  respect 
suits  in  court  The  15th  section  of  this  act  takes  up  the  subject 
which  is  supposed  to  be  contemplated  by  the  5th  section  of  the  act 
of  1797,  and  declares  the  debt  due  from  these  revenue  officers  to  the 
United  States  to  be  a  lien  on  their  real  estates,  and  on  the  real 
estates  of  their  sureties,  from  the  institution  of  suit  thereon.  It  can 
scarcely  be  supposed  that  the  legislature  would  have  given  a  lief%  on 
the  real  estate  without  providing  for  a  preference  out  of  the  personal 
estate,  especially  where  there  was  no  real  estate,  unless  that  pre* 
ference  was  understood  to  be  secured  by  a  previous  law. 

The  same  observation  applies  to  a  subsequent  act  of  the 
[  *  394  ]  same  session  for  laying  a  direct  tax.^    A  lien  is  reserved  *oa 
the  real  estate  of  the  collector,  without  mentioning  any 
claim  to  preference  out  of  his  personal  estate. 

The  last  law  which  contains  any  provision  on  the  subject  of  pre- 
ference passed  on  the  2d  of  March,  1799.'  The  6dth  section  of  that  act 
has  been  considered  as  repealing  the  5th  section  of  the  act  of  1797, 
or  of  manifesting  the  limited  sense  in  which  it  is  to  be  understood. 

It  must  be  admitted  that  this  section  involves  the  subject  in  addi- 
tional perplexity ;  but  it  is  the  opinion  of  the  court,  that  on  fair  con- 
struction, it  can  apply  only  to  bonds  taken  for  those  duties  on  im- 
ports and  tonnage,  which  are  the  subject  of  the  act 

From  the  first  law  passed  on  this  subject,  every  act  respecting  the 
collection  of  those  duties,  had  contained  a  section  giving  a  preference 
to  the  United  States,  in  case  of  the  insolvency  of  the  collectors  of  them. 

The  act  of  1797,  if  construed  as  the  United  States  would  construe 
it,  would  extend  to  those  collectors  if  there  was  no  other  provision  in 
any  other  act  giving  a  priority  to  the  United  States  in  these  cases. 
As  there  was  such  a  previous  act,  it  might  be  supposed  that  its  repeal 
by  a  subsequent  law,  would  create  a  doubt  whether  the  act  of  1797 
would  comprehend  the  case,  and,  therefore,  from  abundant  cautioUy 
it  might  be  deemed  necessary  still  to  retain  the  section  in  the  new 
act,  respecting  those  duties.  The  general  repealing  clause  of  the  act 
of  1799  cannot  be  construed  to  repeal  the  act  of  1797,  unless  it  pro- 
vides for  the  cases  to  which  that  act  extends. 

M  Stats,  at  Large,  598.  9  lb.  597.  3  lb.  676. 
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It  has  also  been  argued  that  the  bankrupt  law  itself  aiffords  ground 
for  the  opinion  that  the  United  States  do  not  claim  a  general  pre- 
ference.1  The  words  of  the  62d  section  of  that  law  apply  to  debts 
generally  as  secured  by  prior  acts.  But  as  that  section  was  not  upon 
the  subject  of  preference,  but  was  merely  designed  to  retain  the  rights 
of  the  United  States  in  their  existing  situation,  whatever  that  situation 
might  be,  the  question  may  well  be  supposed  not  to  have  been  inves- 
tigated at  that  time,  and  the  expressions  of  the  section  were  probably 
not  considered  with  a  view  to  any  influence  they  might  have  on  those 
rights. 

•After  maturely  considering  this  doubtful  statute,  and   [  *  395  ] 
comparing  it  with  other  acts  in  pari  materia^  it  is  the  opinion 
of  the  majority  of  the  court,  that  the  preference  given  to  the  United 
States  by  the  5th  section  is  not  confined  to  revenue  officers  and  per- 
sons accountable  for  public  money,  but  extends  to  debtors  generally. 

Supposing  this  distinction  not  to  exist,  it  is  contended  that  this 
priority  of  the  United  States  cannot  take  effect  in  any  case  where 
suit  has  not  be  instituted ;  and  in  support  of  this  opinion  several  de- 
cisions of  the  English  judges  with  respect  to  the  prerogative  of  the 
crown  have  been  quoted. 

To  this  argument  the  express  words  of  the  act  of  congress  seem  to 
be  opposed.  The  legislature  has  declared  the  time  when  this  pri- 
ority shall  have  its  commencement ;  and  the  court  think  those  words 
conclusive  on  the  point.  The  cases  certainly  show  that  a  bondjide 
alienation  of  property  before  the  right  of  priority  attaches  will  be 
good,  but  that  does  not  affect  the  present  case.  From  the  decisions 
on  this  subject  a  very  ingenious  argument  was  drawn  by  the  counsel 
who  made  this  point.  The  bankrupt  law,  he  says,  does  not  bind  the 
king  because  he  is  not  named  in  it ;  yet  it  has  been  adjudged  that 
the  effects  of  a  bankrupt  are  placed  beyond  the  reach  of  the  king  by 
the  assignment  made  under  that  law,  unless  they  shall  have  been 
previously  bound.  He  argues,  that  according  to  the  understanding 
of  the  legislature,  as  proved  by  their  acts  relative  to  insolvent  debtors, 
and  according  to  the  decisions  in  some  of  the  inferior  courts,  the 
bankrupt  law  would  not  bind  the  United  States  although  the  62d 
section  had  not  been  inserted.  That  section,  therefore,  is  only  an 
expression  of  what  would  be  law  without  it,  and,  consequently,  is  an 
immaterial  section ;  as  the  king,  though  not  bound  by  the  bankrupt 
law,  is  bound  by  the  assignment  made  under  it ;  so,  he  contended, 
that  the  United  States,  though  not  bound  by  the  law,  are  bound  by 
the  assignment. 

1  2  Stats,  at  Lax^ge,  36. 
VOL.  I.  43 
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But  the  assignment  is  made  nnder  and  by  the  direction  of  the  law ; 
and  a  proviso  that  nothing  contained  in  the  law  shall  affect  the  right 
of  preference  claimed  by  the  United  States,  is  equivalent  to  a  proviso 
that  the  assignment  shall  not  affect  the  right  of  preference  claimed 

by  the  United  States. 
[  *  396  ]      •  If  the  act  has  attempted  to  give  the  United  States  a  pre- 
ference in  the  case  before  the  court,  it  remains  to  inquire 
whether  the  constitution  obstructs  its  operation. 

To  the  general  observations  made  on  this  subject,  it  will  only  be 
observed,  that  as  the  court  can  never  be  unmindful  of  the  solemn  duty 
imposed  on  the  judicial  department  when  a  claim  is  supported  by  an 
act  which  conflicts  with  the  constitution,  so  the  court  can  never  be 
unmindful  of  its  duty  to  obey  laws  which  are  authorized  by  that  in- 
strument. 

In  the  case  at  bar,  the  preference  claimed  by  the  United  States  is 
not  prohibited ;  but  it  has  been  truly  said  that  under  a  constitution 
conferring  specific  powers,  the  power  contended  for  must  be  granted, 
or  it  cannot  be  exercised. 

It  is  claimed  under  the  authority  to  make  all  laws  which  shall  be 
necessary  and  proper  to  carry  into  execution  the  powers  vested  by 
the  constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof. 

In  construing  this  clause  it  would  be  incorrect,  and  would  produce 
endless  difficulties,  if  the  opinion  should  be  maintained  that  no  law 
was  authorized  which  was  not  indispensably  necessary  to  give  effect 
to  a  specified  power. 

Where  various  systems  might  be  adopted  for  that  purpose,  it  might 
be  said  with  respect  to  each,  that  it  was  not  necessary,  because  the 
end  might  be  obtained  by  other  means.  Congress  must  possess  the 
choice  of  means,  and  must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exercise  of  a  power  granted  by  the  con- 
stitution. 

The  government  is  to  pay  the  debt  of  the  Union,  and  must  be  au- 
thorized to  use  the  means  which  appear  to  itself  most  eligible  to  effect 
that  object  It  has,  consequently^  a  right  to  make  remittances  by 
bills  or  otherwise,  and  to  take  those  precautions  which  will  render  the 
transaction  safe. 

This  claim  of  priority  on  the  part  of  the  United  States 
[  *  397  ]  •will,  it  has  been  said,  interfere  with  the  right  of  the  state 
sovereignties  respecting  the  dignity  of  debts,  and  will  de- 
feat the  measures  they  have  a  right  to  adopt  to  secure  themselves 
against  delinquencies  on  the  part  of  their  own  revenue  officers. 

But  this  is  an  objection  to  the  constitution  itself.     The  mischief 
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suggested,  so  far  as  it  can  really  happen,  is  the  necessary  consequence 
of  the  supremacy  of  the  laws  of  the  United  States  on  all  subjects  to 
which  the  legislative  power  of  congress  extends. 

As  the  opinion  given  in  the  court  below  was,  that  the  plaintiffs  did 
not  maintain  their  action  on  the  whole  testimony  exhibited,  it  is  ne- 
cessary to  examine  that  testimony. 

It  appears  that  the  plaintiffs  have  proceeded  on  the  transcripts 
from  the  books  of  the  treasury,  under  the  idea  that  this  suit  is  main- 
tainable under  the  act  of  1797.  The  court  does  not  mean  to  sane- 
tion  that  opinion ;  but,  as  no  objection  was  taken  to  the  testimony, 
it  is  understood  to  have  been  admitted.  It  is  also  understood  that 
there  is  no  question  to  be  made  repecting  notice ;  but  that  the  exist- 
ence of  the  debt  is  admitted,  and  the  right  of  the  United  States  to 
priority  of  payment  is  the  only  real  point  in  the  cause. 

The  majority  of  this  court  is  of  opinion  that  the  United  States  are 
entitled  to  that  priority,  and,  therefore,  the  judgment  of  the  circuit 
court  is  to  be  reversed,  and  the  cause  to  be  remanded  for  further  pro- 
ceedings. 

Judgment  reversed. 

Washington,  J.  Although  I  take  no  part  in  the  decision  of  this 
cause,  I  feel  myself  justified  by  the  importance  of  the  question  in  de- 
claring the  reasons  which  induced  the  circuit  court  of  Pennsylvania 
to  pronounce  the  opinion  which  is  to  be  reexamined  here. 

In  any  instance  where  I  am  so  unfortunate  as  to  differ  with  this 
court,  I  cannot  fail  to  doubt  the  correctness  of  my  own  opi- 
nion.   But  if  I  cannot  feel  convinced  of  the  ^error,  I  owe  it  [  *  398  ] 
in  some  measure  to  myself,  and  to  those  who  may  be  in- 
jured by  thQ  expense  and  delay  to  which  they  have  been  exposed, 
to  show  at  least  that  the  opinion  was  not  hastily  or  inconsiderately 
given. 

The  question  is,  have  the  United  States  a  right  in  all  cases  what- 
ever to  claim  a  preference  of  other  creditors  in  the  payment  of  debts. 
At  the  circuit  court  the  counsel  for  the  United  States  disclaimed  all 
idea  of  founding  this  right  upon  prerogative  principles,  and  yet,  if  I 
am  not  greatly  mistaken,  the  doctrine  contended  for  places  this  right 
upon  groimd  at  least  as  broad  as  would  have  been  asserted  in  an 
English  court. 

The  whole  question  must  turn  upon  the  construction  of  acts  of 
congress,  and  particularly  that  of  the  3d  of  March,  1797.  The  title  of 
the  law  is,  ''An  act  to  provide  more  effectually  for  the  settlement  of 
accounts  between  the  United  States  and  receivers  of  public  money." 

The  1st  section  describes  more  especially  the  persons  who  are  the 
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objects  of  the  law ;  points  out  the  p^uiicnlax  oi&cer  whose  duty  it 
shall  be  to  institute  suits  against  those  public  delinquents  thus  marked 
out ;  declares  the  rate  of  interest  to  be  recovered  upon  balances,  due 
to  the  United  States,  and  imposes  a  forfeiture  of  commissions  on  the 
delinquent 

The  2d  section  defines  the  kind  of  evidence  to  be  admitted  on  the 
part  of  the  United  States,  in  the  trial  of  suits  in  all  cases  of  delin- 
quency. 

The  3d  section  gives  to  the  United  States  in  such  actions  a  prefer- 
ence of  all  other  suitors  in  court,  by  directing  the  trial  of  such  causes 
to  take  place  at  the  return  term  upon  motion,  unless  the  defendant 
will  make  oath  that  he  is  entitled  to  credits  which  have  been  submit- 
ted to  the  consideration  of  the  accounting  officers  of  the  treasury,  and 
rejected. 

The  4th  section  takes  up  the  case  of  the  defendant,  and  declares 
under  what  circumstances  he  shall  be  entitled  to  the  benefit  of  off- 
sets. 
f  *  399  1       *  The  5th  section  brin&fs  us  to  an  important  part  of  the 
^  ^  Mai,  and  famishes  a  rule  to  govern  the^urt  in  the  judg- 

ment  it  is  to  render,  in  cases  where  the  claim  of  the  United  States 
might,  by  reason  of  the  insolvency  of  the  debtor,  go  unsatisfied,  un- 
less preferred  to  that  of  a  private  citizen. 

The  6th  section  is  general  in  its  terms,  and  relates  to  executions 
where  the  defendant  or  his  property  is  to  be  found  in  any  district 
other  than  that  in  which  the  judgment  was  rendered. 

This  is  a  concise  view  of  the  different  parts  of  this  act,  and  I  shall 
now  examine  more  particularly  the  expressions  of  the  5th  section^ 
taken  in  connection  with  those  which  precede  it. 

The  words  are,  "  that  where  any  revenue  officer  or  other  person 
hereafter  becoming  indebted  to  the  United  States  by  bond  or  other- 
wise, shall  become  insolvent,  the  debt  due  to  the  United  States 
shall  be  first  satisfied,"  &c. 

It  is  conceded  that  the  words  " or  other  person"  are  broad  enough 
to  comprehend  every  possible  case  of  debts  due  to  the  United  States, 
and  therefore  a  literal  interpretation  is  contended  for  by  those  who 
advocate  the  interest  of  the  United  States.  On  the  other  side,  a 
limitation,  of  those  expressions  is  said  to  be  more  consonant  with  the 
obvious  meaning  of  the  legislature,  which  contemplates  those  debtors 
only  who  are  accountable  for  public  money. 

Where  a  law  is  plain  and  unambiguous,  whether  it  be  expressed 
in  general  or  limited  terms,  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and,  consequently,  no  room 
is  left  for  construction.    But  if,  firom  a  view  of  the  whole  law,  or 
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from  other  laws  in  pari  materia^  the  evident  intention  is  different  firom 
the  literal  import  of  the  terms  employed  to  express  it  in  a  psLrticnlar 
part  of  the  law,  that  intention  should  prevail,  for  that  in  fact  is  the 
will  of  the  legislature. 

*  If  a  section  be  introduced  which  is  a  stranger  to,  and  [  *  400  ] 
unconnected  with,  the  purview  of  the  act,  it  must  neverthe- 
less take  effect  according  to  its  obvious  meaning,  independent  of  all 
influence  from  other  parts  of  the  law.  Nay,  if  it  be  a  psirt  of  the 
same  subject,  and  either  enlarges  or  restrains  the  expressions  used  in 
other  parts  of  the  same  act,  it  must  be  interpreted  according  to  the  im- 
port of  the  words  used,  if  nothing  can  be  gathered  from  such  other 
parts  of  the  law  to  change  the  meaning.  But  if  in  this  latter  case, 
general  words  are  used  which  import  more  than  seems  to  have 
been  within  the  purview  of  the  law,  or  of  the  other  parts  of  the 
law,  and  those  expressions  can  be  restrained  by  others  used  in  the 
same  law,  or  any  other  upon  the  same  subject,  they  ought,  in  my 
opinion,  to  be  restrained. 

So  if  the  literal  expressions  of  the  law  would  lead  to  absurd,  unjust, 
or  inconvenient  consequences,  such  a  construction  should  be  given 
as  to  avoid  such  consequences,  if^  from  the  whole  purview  of  the  law, 
and  giving  effect  to  the  words  used,  it  may  fairly  be  done. 

These  rules  are  not  merely  artificial ;  they  are  as  clearly  founded 
in  plain  sense,  as  they  are  certainly  warranted  by  the  principles  of 
the  common  law. 

The  subject  intended  to  be  legislated  upon  is  sometimes  stated  in 
a  preamble,  sometimes  in  the  title  to  the  law,  and  is  sometimes  I  ad- 
mit, misstated,  or  not  fully  stated.  The  preamble  of  an  act  of  par- 
liament is  said  to  be  a  key  to  the  knowledge  of  it,  and  to  open  the  in- 
tent of  the  lawmakers ;  and  so  I  say  as  to  the  title  of  a  law  of  con- 
gress, which  being  the  deliberate  act  of  those  who  make  the  law,  is 
not  less  to  be  respected  as  an  expression  of  their  intention,  than  if  it 
preceded  the  enacting  clause  in  the  form  of  a  preamble.  But  neith^ 
the  title  or  preamble  can  be  resorted  to  for  the  purpose  of  controlling 
the  enacting  clauses,  except  in  cases  of  ambiguity,  or  where  general 
expressions  are  used  inconsistent  or  unconnected  with  the  scope  and 
purview  of  the  whole  law. 

They  are  to  be  deemed  true,  unless  contradicted  by  the  enact- 
ing clauses,  and  it  is  fair  in  the  cases  I  have  stated  to  argue  from 
them. 

'  *  The  object  of  this  law,  then,  as  declared  by  the  title,  is  [  *'401  ] 
to  provide  for  the  effectual  settlement  of  debts  due  to  the 
United  States,  from  receivers  of  public  money.     To  effect  this,  suits 
are  directed,  the  species  of  evidence  to  support  ihe  claim  on  the  part 
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of  the  plaintifris  pointed  out,  and  a  speedy  trial  provided;  on  the 
part  of  the  defendant,  a  limited  right  to  oppose  the  .claim  by  of&ets 
is  provided,  and  the  claim  of  the  United  States  is  to  have  a  preference 
of  other  creditors,  where  the  debtor  is  unable  to  satisfy  the  whole. 
Here,  then,  is  one  entire  connected  subject,  the  different  provisions  of 
the  law  constituting  the  links  of  the  same  chain,  the  members  of  the 
same  body.  It  will  not,  I  presume,  be  denied,  that  the  three  first 
sections  of  the  law  apply  to  those  only  who  are  declared  by  the  title 
to  be  the  objects  of  its  provisions*  The  4th  section  is  the  first  which 
uses  general  expressions,  without  a  reference  to  those  who  had  before 
been  spoken  of;  and  yet  I  think  it  will  hardly  be  contended  that  this 
section  is  not  closely  and  intimately  connected  with  the  same  sub- 
ject When  we  come  to  the  5th  section  the  reference  to  the  three 
first  sections  is  again  resumed,  with  the  addition  of  the  words  "  or 
any  other  person."  So  that  instead  of  the  words  "revenue  officers, 
or  other  persons  accountable  for  public  money,"  used  in  the  1st 
section,  this  section  uses  the  words  "  revenue  officers,  or  other  per- 
sons indebted  to  the  United  States." 

Now  it  is  obvious  that  these  expressions  may  have  precisely  the 
same  mecming,  so  as  to  comprehend  the  same  persons,  although  the 
latter  may  be  construed  to  include  persons  not  within  the  meaning 
of  the  1st  section.  For  persons  accountable  for  public  money  are 
also  other  persons  than  revenue  officers  indebted  to  the  United  States ; 
and  the  latter  may,  by  a  construction  conformable  to  the  other  parts 
of  the  law,  mean  persons  accountable  for  public  money ;  and  by  an 
extended  construction,  they  may  comprehend  others,  who  in  no  sense 
of  the  expressions  used,  can  be  said  to  be  accountable  for  public 
money. 

It  is,  then,  to  be  inquired,  is  the  court  bound  by  any  known  rules 
of  law  to  give  to  the  words  thus  used  in  the  5th  section  a  meeuiing 
extensive  enough  to  comprehend  persons  never  contemplated 
[  *402  ]  by  the  title  of  the  law,  and  most  •sedulously  excluded  by 
the  three  first  sections  ?  Does  justice  to  the  public,  or  con- 
venience to  individuals  demand  it  ?  Is  such  a  construction  neces- 
sary in  order  to  give  effect  to  any  one  expression  used  by  the  legisla- 
ture? 

Shall  we  violate  the  manifest  intention  of  the  legislature,  if  we 
stop  short  of  the  point  to  which  we  are  invited  to  go  in  the  construc- 
tion of  this  section  ? 

To  all  these  questions  I  think  myself  warranted  in  answering  in 
the  negative. 

As  to  the  first.  Do  the  principles  of  equity,  or  of  strict  justice, 
discriminate  between  individuals  standing  in  equcUijure  and  claim* 
ing  debts  of  equal  dignity  ? 
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The  nature  of  the  debts  may  well  warrant  a  discrimination ;  but 
not  so,  if  the  privilege  be  merely  of  a  personal  nature.  The  sovereign 
may,  in  the  exercise  of  his  powers,  secure  to  himself  this  exclusive 
privilege  of  being  prefeired  to  the  citizens,  but  this  is  no  evidence  that 
the  claim  is  sanctioned  by  the  principles  of  immutable  justice.  If 
this  right  is  asserted,  individuals  must  submit ;  but  I  do  not  find  it  in 
my  conscience  to  go  further  in  advancement  of  the  claim,  than  the 
words  of  the  law  fairly  interpreted,  in  relation  to  the  whole  law,  com- 
pel me.  But  I  do  not  think  that  congress  meant  to  exercise  their 
power  to  the  extent  contended  for.  First,  because  in  every  othei  sec- 
tion of  the  law  they  have  declared  a  different  Intent ;  and,  secondly,  be- 
cause it  would  not  only  be  productive  of  the  most  cruel  injustice  to  in- 
dividuals, but  would  tend  to  destroy,  more  than  any  other  act  I  can 
imagine,  all  confidence  between  man  and  man.  The  preference 
claimed  is  not  only  unequal  in  respect  to  private  citizens,  but  is  of  a 
nature  against  which  the  most  prudent  man  cannot  guard  himself. 
As  to  public  officers,  and  receivers  of  public  money  of  all  descriptions, 
they  are,  or  may  be  known  as  such ;  and  any  person  dealing  with 
them,  does  it  at  the  peril  of  being  postponed  to  any  debts  his  debtor 
may  owe  to  the  United  States,  should  he  become  unfortunate.  He 
aets  with  his  eyes  open,  and  has  it  in  his  power  to  calculate  the  risk 
he  is  willing  to  run. 

But  if  this  preference  exists  in  every  possible  case  of  con- 
tracts between  the  United  States  and  an  individual,  *  there  [  *403  ] 
is  no  means  by  which  any  man  can  be  apprized  of  his  dan- 
ger in  dealing  with  the  same  person. 

2.  Is  this  broad  construction  necessary  in  order  to  give  effect  to 
the  expressions  of  the  law  ?  I  have  endeavored  to  show  that  all  ac- 
countable agents  are  other  persons  than  revenue  officers  indebted  to 
the  United  States.  The  words,  then,  "  other  persons,"  are  satisfied 
by  comprehending  all  those  persons  to  whom  the  first  section  extends. 

3.  Is  this  construction  rendered  necessary  to  fulfil  the  manifest  in- 
tent of  the  legislature  ?  So  far  from  it,  that  to  my  mind,  it  is  in 
direct  opposition  to  an  intention  plainly  expressed  by  all  the  other 
parts  of  the  law.  To  prove  this,  I  again  refer  to  the  title  of  the  law ; 
to  the  three  first  sections,  which  are  in  strict  conformity  with  it,  and 
that  too,  by  express  words ;  and  to  the  fourth  section,  which  is  so 
plainly  a  part  of  the  same  subject,  that  it  cannot  be  construed  to  go 
farther  than  those  which  precede  it  Is  the  fifth  section  a  stranger  to 
the  others,  unnaturally  placed  there  without  having  a  connection 
with  the  other  sections  ? 

If  this  be  the  case,  I  have  already  admitted  rules  of  construction 
strong  enough  to  condemn  the  opinion  I  hold.  But  let  us  examine 
this  point 
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The  object  of  the  four  first  sections  is  to  enforce  by  snit,  where 
necessary,  the  payment  of  debts  due  to  the  United  States  from  a  par- 
ticular class  of  debtors.  It  points  out  the  officer  who  is  to  order  the 
suit,  declares  at  what  term  the  cause  shall  be  tried,  lays  down  mles 
of  evidence  to  be  regarded  in  support  of  the  action,  extends  to  the 
defendant  the  benefit  of  making  o&ets  under  certain  qualifications ; 
and  then  most  naturally,  as  I  conceive,  comes  the  5th  section  relat- 
ing to  the  judgment,  which  the  court  is  to  render  in  case  a  contest 
should  ensue  between  the  United  States  and  individual  creditors  on 
account  of  inability  in  the  debtor  to  satisfy  the  whole.  What  if  an 
individual  creditor  should  attach  the  property  of  the  debtor  before  the 
United  States  had  taken  steps  to  recover  their  debt  ?  Or  if  the 
debtor  should  assign  away  his  property,  or  it  should  be 
[  '404  ]  claimed  'by  assignees  under  a  commission  of  bankraptcy; 
or  the  defendant,  being  an  executor,  should  plead  fully  ad- 
ministered, except  so  much  as  would  be  sufficient  to  satisfy  judg- 
ments, bond  debts,  or  other  debts  superior  in  dignity  to  that  of  the 
United  States  ?  This  section  establishes  a  plain  rule  by  which  the 
court  must  proceed  in  rendering  its  judgment  whenever  those  cases 
occur.  What  would  have  signified  all  the  other  provisions  of  the 
law,  unless  a  rule  of  decision  had  been  prescribed  in  cases  where 
otherwise  the  United  States  might  never  obtain  the  fruit  of  those 
steps  which  their  officers  were  pursuing  ? 

Can  a  section  in  a  law  which  professes  to  afford  a  remedy  in  a  par- 
ticular case  by  process  of  law,  be  said  not  to  belong  to  the  law,  when 
it  leads  to  the  point  of  a  judgment,  which  is  the  consummation  of 
the  proceedings  in  the  case  ?  I  think  not ;  and,  th^efore,  I  cannot 
acquiesce  in  the  opinion  that  the  5th  section  is  unconnected  with 
the  other  parts  of  the  law. 

I  have  before  observed  that  the  4th  section  is  the  first  which  uses 
general  expressions,  without  reference  to  those  which  had  before  been 
particularly  mentioned;  but  that  when  we  come  to  ihe  5th  section, 
the  reference  is  again  taken  up,  with  the  addition  of  those  words 
which  produce  the  difficulty  of  the  case. 

Now  I  ask,  in  the  first  place,  what  necessity  was  there  for  depart- 
ing from  the  mode  of  expression  used  in  the  4th  section,  which,  for 
the  first  time,  is  general,  without  particular  reference  to  any  of  the 
persons  before  described.  Would  it  not  have  been  as  well  in  the  5th 
as  in  the  4th  section,  to  say,  '<  that  where  any  individual  becoming 
indebted  to  the  United  States  shall  become  insolvent,"  &c.  What 
reason  can  be  assigned  for  the  specification  of  revenue  officers,  one 
class  of  persons  mentioned  expressly  in  the  1st  section,  intended  in 
the  2d  and  3d  by  plain  words  of  reference,  and  clearly  meant  in 
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the  4th,  when  it  must  be  admitted  that  the  words  used  in  the  4th 
section,  or  the  words  "  other  persons,"  in  the  6th,  would  have  com- 
prehended revenue  officers  if  they  were  broad  enough  to  include 
every  description  of  persons  indebted  to  the  United  States. 
•  Unless  they  are  construed  to  limit  and  restrain  the  gen-  [  *  406  ] 
erality  of  the  words  "  other  persons,"  they  are  absolutely 
without  any  use  or  meaning  whatever.  K  the  preceding  sections  had 
applied  only  to  revenue  officers,  then  from  necessity  we  must  have 
construed  the  words  "  other  persons"  as  broad  as  their  natural  import 
would  warrant,  because  otherwise  they  would  have  been  nugatory, 
and  we  would  have  found  no  rule  in  the  law  itself,  by  which  to  limit 
the  generality  of  the  expression. 

But  when  the  law  professes  in  its  title  to  relate  to  all  accountable 
agents  besides  revenue  officers,  and  the  1st  section  specifies,  amongst 
these  agents,  "revenue  officers,"  we  have  a  rule  by  which  to  restrain 
the  sweeping  expressions  in  the  6th  section,  namely,  "  or  other  person 
accountable,  or  indebted  as  aforesaid."  This  construction  renders 
the  law  uniform  throughout,  and  consistent  with  what  it  professes  in 
every  other  section. 

2.  In  confirmation  of  this  construction,  the  62d  section  of  the 
bankrupt  law  does,  in  my  opinion,  deserve  attention.  If  the  United 
States  were,  at  the  time  that  law  passed,  entitled  to  a  preference  in 
every  possible  case,  by  virtue  of  the  general  expressions  in  the  law  I 
have  just  been  considering,  what  necessity  was  there  for  limiting  the 
saving  of  the  right  of  preference  to  debts  due  to  the  United  States, 
"  as  secured  or  provided  by  any  law  heretofore  passed."  This  mode 
of  expression  leads  me  to  conclude  that  the  legisls^ture  supposed  there 
were  some  cases  where  this  preference  had  not  been  provided  for  by 
law.  If  not,  it  would  certainly  have  been  sufficient  to  declare,  that 
the  bankrupt  law  should  not  extend  to,  or  afiect,  the  right  of  prefer- 
ence to  prior  satisfaction  of  debts  due  tl\e  United  States. 

2W.  396;  1  P.  386  ;  8  P.  271;  IIP.  420;  12  P.  102;  4H.37;  7  H.  288. 


•  The  United  States  v.  Schooner  Sally,  of  Norfolk.  [  *  406  ] 

2  C.  406. 

In  this  case  the  court,  without  giving  any  opinion,  on  the  authority 
of  the  case  of  United  States  v.  La  Vengeance,  3  Dallas,  297,  affirmed 
the  jurisdiction  of  the  admiralty  over  a  question  of  forfeiture,  arising 
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under  the  act  of  March  23, 1794,  (1  U.  S.  Stats,  at  Large,  347,)  pro- 
hibiting the  slave  trade. 

4G.  44S;  lW.9;  8W.  S91;  5H.441;  6  H.  844. 


[  •407  ]  •  Telfair  et  al..  Executors  of  Rae  and  Sommerville,  v. 

Stead's  Executors. 

2  C.    407. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Greorgia,  in  a  suit  in  equity,  to  charge  the  lands  of  a  deceased  debtor, 
the  heir  not  being  made  a  party. 

[  *  418  ]       •  Marshall,  C.  J.     The  only  doubt  which  the  court  had, 
was  whether,  by  the  laws  of  Georgia,  the  land  could  be 
•  made  liable  unless  the  heir  was  a  party  to  the  suit 

We  have  received  information  as  to  the  construction  given  by  the 
courts  of  Gteorgia,  to  the  statute  of  5  Geo.  2,  making  lands  in  the 
colonies  liable  for  debts,  and  are  satisfied  that  they  are  considered  as 
chargeable  without  making  the  heir  a  party. 

Decrees  affirmed. 


[•  419  ]  •  Graves  and  Barnewall  v.  Boston  Marine  Insurance 

Company. 

2  C.  419. 

One  partner  effecting  insnranoe  in  his  own  name  on  property  on  board  a  certain  vessel,  as 
property  may  appear,  cannot  recover  indemnity  for  a  loss  sustained  by  his  firm. 

A  policy  of  insarance  will  not  be  reformed  by  a  court  of  equity  after  a  loss  upon  donbtfol 
proof  of  the  intention  of  the  insured,  or  of  its  communication  to  the  underwriter. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Massa- 
chusetts, in  a  cause  in  equity,  the  object  of  which  was  to  have  an 
alleged  mistake,  in  a  policy  of  insurance,  corrected,  and  relief  given 
thereon.  The  material  words  in  the  policy  are :  "  do  cause  John 
Boonen  Graves  to  be  assured,  lost  or  not  lost,  ten  thousand  dollars, 
on  property  on  board  the  ship  Northern  Liberties,  as  property  may 
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appear,  at  and  from  Teneriife  to  Vera  Cruz."  The  loss  was  proved. 
The  bill  alleged  that  the  property  belonged  to  the  firm  of  Grraves  & 
Bamewall,  of  which  the  complainant,  Graves,  was  a  member ;  that 
Graves  intended  to  effect  insurance  on  the  joint  interest,  and  that  this 
was  known  to  the  respondents.  That  previous  to  the  date  of  the 
policy  it  was  usual  to  insert  in  marine  policies  a  clause  to  the  effect, 
that  the  insurance  was  for  the  benefit  of  all  concerned,  and  that  the 
respondents  had  made  a  change  in  this  usage  without  making  it 
known  to  the  agents  employed  to  effect  the  insurance,  and  they  and 
the  complainants  did  not  know  of  this  omission  until  after  the  loss. 
The  answer  denied  all  mistake  and  all  the  facts  relied  on  as  evi- 
dence thereof,  and  especially  the  averment  as  to  a  change  in  the  form 
of  the  policy.  The  proofs  were  voluminous,  but  it  is  not  deemed 
material  to  any  question  of  law  to  state  them.  The  cause  was  ar- 
gued by  Stockton  and  Martin^  for  the  plaintiffs,  and  Harper  and  Key^ 
for  the  defendants. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [*438  ] 

The  points  made  by  the  plaintiffs  in  this  case,  are, 

1st  That  the  policy  does  really  insure  their  joint  property  on  board 
the  ship  Northern  Liberties,  so  far  as  the  same  was  at  the  time  unco- 
vered by  prior  assurances. " 

2d.  That  if  the  property  be  not  insured  at  law,  yet  it  was  intended 
to  be  insured,  and  this  court  will  relieve  against  the  mistake  in  the 
agreement. 

1st.  That  the  policy  does  really  insure  the  joint  property  of  Graves 
&  BamewalL 

The  words  are,  "  The  President  and  Directors  of  the  Boston  Ma- 
rine Insurance  Company,  do  by  these  presents  cause  John  Boonen 
Graves  to  be  assured  010,000,  on  property  on  board  the  ship  North- 
ern Liberties,  as  property  may  appear." 

These  words,  it  is  contended  by  the  counsel  for  the  plaintiffs,  in- 
sure the  joint  property  of  Graves  &  Barnewall,  so  as  to  cover  the 
interest  of  each. 

The  operation  of  the  words  themselves,  taken  in  their  ordinary 
sense,  would  certainly  not  extend  beyond  the  interest  held  by 
Graves  in  the  cargo.  The  words  "  as  property  *  may  ap-  [  *  439  ] 
pear,"  seem  to  restrict  the  general  terms  of  the  policy  to  the 
interest  of  the  person  named  in  it  Admitting  this  to  be  true,  it  is 
still  contended  that  the  interest  of  each  partner  in  the  whole  partner- 
ship stock  is  an  insurable  interest ;  and  as  it  was  obviously  the  inten- 
tion of  Graves  to  insure  for  his  partner  as  well  as  for  himself,  the 
policy  ought  to  receive  a  construction  which  will  effect  this  intent 
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The  reasoning  in  support  of  the  power  of  each  partner  to  insure  the 
joint  property  is  certainly  strong  and  well-founded.  But  the  doubt 
in  this  case  is  not  whether  Graves  could  have  insured  the  interest  of 
his  partner,  but  whether  he  has  insured  it 

It  is  true  that  Bamewali  need  not  have  been  named  in  the  policy ; 
but  the  contract  ought  to  have  been  so  expressed  (since  it  is  an  open 
policy)  as  to  show  that  the  interest  of  some  other  person  than  Graves 
was  secured,  if  such  was  to  be  the  effect  of  the  instrument 

It  is  a  good  general  principle  that  written  agreements  ought  to  be 
expounded  by  themselves.  But  if  the  same  words  are  to  be  consi- 
dered as  insuring  the  interest  of  Graves  only,  or  the  interest  of  Graves 
&  Barnewall,  according  to  extrinsic  circumstances,  the  certainty  ex- 
pected from  a  written  agreement  will  be  very  much  impaired. 

The  interest  of  Barnewall,  therefore,  cannot  be  considered  as  in- 
sured by  this  policy,  under  the  power  of  one  partner  to  insure  the 
share  of  his  copartner.  If  it  is  insured,  it  must  be  as  the  interest  of 
Graves. 

Several  cases  have  been  stated  in  which  Graves  might  sustain  a 
loss  by  the  loss  of  Barnewall's  part  of  the  cargo,  and,  therefore,  it  has 
been  contended,  that  he  may  be  indemnified  against  that  risk,  in  a 
policy  professing  to  cover  only  his  own  interest 

The  case  put  is,  that  Graves  might  have  paid  for  the  whcde  cargo, 
and  have  retained  a  lien  upon  it  for  his  reimbursement  But  in  that 
case  his  interest  would  not  be  the  result  of  his  character  as  a  partner, 
but  would  be  in  the  nature  of  a  mortgage.  The  question  would  not 
be  generally,  whether  the  interest  of  a  copartner  may  be  said  to  com- 
prehend all  the  partnership  effects,  but  whether  a  mortgagee,  or  o&er 
person  having  a  Uen  upon  property,  may  be  said  to  have  an 
[  •  440  ]  interest  in  the  whole  of  it  As  a  claim  so  *  founded  would 
rest,  not  on  the  general  principles  of  partnership,  but  on  the 
particular  circumstances  of  the  case,  those  circumstances  ought  to  be 
made  out,  in  order  to  entitle  the  plaintiffs  to  avail  themselves  of  the 
argument     Not  being  made  out,  they  do  not  belong  to  the  case. 

If  a  suit  at  law  had  been  brought  on  this  policy,  it  would  only 
have  been  brought  in  the  name  of  Graves,  and  he  must  have  averred 
property  on  board  the  vessel.  He  could  only  have  been  entitled  to 
recover  to  the  amount  of  property  uninsured.  Would  it  have  been 
sufficient  under  such  an  averment  to  have  shown  that  the  interest  of 
his  partners  and  himself  amounted  to  the  sum  he  claimed,  or  if  he 
had  averred  property  in  himself  and  another  to  the  amount  of  $10,000, 
would  such  an  averment  have  entitled  him  to  a  judgment  for  the 
whole  sum.  In  ordinary  transactions  the  plaintiff  would  certainly 
fail  in  an  attempt  founded  on  similar  principles. 
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A  policy,  though  construed  liberally,  is  still  a  special  contract,  and 
under  no  rule  for  proceedings  on  a  special  contract,  could  the  interest 
of  a  copartnership  be  given  in  evidence  on  an  averment  of  individual 
interest,  or  an  averment  of  the  interest  of  a  company  be  supported  by 
a  special  contract  relating  in  its  terms  to  the  interest  of  an  individual. 

But  it  is  contended  that  an  insurable  interest  is  distinct  &om  inte- 
rest in  the  ordinary  acceptation  of  the  word ;  and  several  cases  have 
been  cited  in  support  of  this  doctrine.  Those  cases  generally  appear 
to  be  answered  by  a  distinction  taken  by  the  defendants'  counsel  be- 
tween the  interest  and  the  power  of  a  copartner.  But  the  case  of 
Page  V,  Fry,  reported  in  2  Bos.  &  Pull.  240,  certainly  countenances 
the  doctrine  maintained  by  the  plaintiffs,  and  ought  to.be  particularly 
considered.  But  before  that  case  is  adverted  to,  it  may  be  proper  to 
mention  what  appeared  to  be  the  opinion  of  Buller,  J.,  in  the  case 
of  Perchard  v.  Whitmore,  reported  in  the  same  book,  in  page  165.  In 
that  case  it  appears  to  have  been  considered  as  a  clear  principle,  that  if 
in  an  action  on  a  policy,  and  on  an  averment  of  interest  in  the  plain- 
tiffs, it  should  appear  that  the  plaintiffs  and  another  were  interested, 
the  action  would  not  be  maintainable.  That  opinion  would 
apply  to  the  case  at  bar ;  but  as  the  question  *  was  not  directly  [  *  441  ] 
decided,  and  was  the  opinion  of  a  single  judge,  it  may  be 
supposed  to  yield  to  the  case  of  Page  v.  Fry,  where  it  is  said,  that 
question  came  directly  before  the  court. 

The  case  of  Page  v.  Fry  was  an  action  brought  by  an  agent  on  a 
policy  signed  by  himself,  and  in  the  declaration  he  averred  an  inte- 
rest in  the  whole  cargo  insured,  in  Messrs.  Hyde  and  Hobbs.  It 
appeared  in  evidence,  that  after  the  purchase  of  the  cargo,  and  before 
the  insurance  was  made,  a  house  by  the  name  of  Hacks  had  taken 
an  interest  in  it,  and  for  this  variance  between  the  averment  and  the 
proof,  the  defendants  moved  for  a  nonsuit. 

It  is  worthy  of  remark  that  no  doubt  was  entertained  of  the  right 
of  the  plaintiffs  to  recover  the  whole  sum,  had  the  declaration  stated 
the  truth  of  the^  case.  And  that  the  counsel  in  support  of  the  action 
did  not  allege  that  the  interest  of  Hacks  was  insured  as  the  interest 
of  Hyde  and  Hobbs,  or  that  on  an  averment  of  a  particular  interest 
a  joint  interest  might  be  given  in  evidence  ;  but,  that  the  averment 
was  immaterial  under  the  acts  of  parliament,  and  being  alleged 
under  a  scilicet  would  not  vitiate.  The  invoices  having  been  made 
out  in  the  name  of  Hyde  and  Hobbs,  who  paid  for  the  cargo,  he  also 
contended  that  the  primd  facie  right  was  in  them,  and  that  Hacks 
had  only  an  equitable  interest. 

The  argument  goes  upon  the  admission  that  the  variance,  imder 
the  circumstances  which  attend  the  case  at  bar,  would  be  fatal. 
VOL.  I.  44 
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The  same  remark  applies  to  the  argument  in  support  of  the  non- 
suit. 

This  deserves  consideration,  since  it  certainly  warrants  an  opinion 
that  previous  to  that  case  the  law  was  generally  understood  to  re- 
quire that  the  averment  of  interest  in  an  action  on  a  policy  should 
be  supported  by  testimony  corresponding  with  that  interest,  accord- 
ing to  the  general  acceptation  of  the  term. 

Lord  Eldon  certainly  states  his  opinion  in  favor  of  the  action  to 
be  founded  on  the  interest  of  the  plaintiffs  in  the  entirety 
[  *  442  ]  of  the  cargo.  But  in  examining  that  opinion  *  it  does  not 
appear  to  be  supported  by  the  authorities  he  cites,  and  the 
words  he  uses. in  the  conclusion  would  seem  to  imply  that,  contrary 
to  his  reasoning,  he  paid  some  respect  to  the  circumstances  under 
which  Hacks  had  become  concerned.  '^  I  think,"  says  his  lordshipi 
"  the  plaintiff  had  a  sufficient  interest  in  the  entirety  of  this  cargo, 
notwithstanding  other  persons  had  a  beneficial  interest  in  a  part" 
The  word  "  beneficial "  seems  to  imply  something  distinct  fi'om  a 
legal  interest,  and  to  correspond  with  the  terms  equitable  interest, 
which  had  been  used  by  the  plaintiffs'  counsel  The  opinions  of 
justices  Heath  and  Chambre  seem  to  be  founded  on  this  being  a 
valued  policy,  and  on  the  plaintiff's  having  such  an  interest  as  would 
entitle  him  to  insure  under  the  act  of  parliament,  and  that  the  sub- 
stance of  the  averment  was  nothing  more  than  that  the  plaintiffs  had 
an  interest  in  the  cargo  which  would  satisfy  the  act  The  opinion 
of  Judge  Rooke  is  accompanied  with  no  explanation  whatever. 

This  case,  even  was  the  decision  an  authority,  is  too  imperfectly 
reported,  to  be  permitted  to  overthrow  a  system  which  was  previously 
established. 

It  is  the  opinion  of  the  court,  that,  on  the  legal  construction  of 
this  policy,  John  Boonen  Graves  is  insured  to  the  extent  of  his  own 
interest  in  the  cargo,  but  that  the  interest  of  his  copartner  is  not 
insured. 

Were  it  otherwise,  the  remedy  would  be  complete  at  law,  and  of 
consequence  the  plaintiffs  could  not  maintain  their  bill  in  a  court  of 
equity. 

2dly.  It  remains  to  inquire  whether,  under  the  circumstances  of 
the  case,  a  court  of  equity  will  relieve  the  plaintiffs  against  the  mis- 
take alleged  to  exist  in  the  contract,  and  extend  the  insurance  to  the 
whole  partnership  interest 

That  Graves  intended  to  insure  the  whole  is  proved  in  a  manner 
which  is  perfectly  satisfactory. 

That  the  company  believed  themselvea  to  be  insuring  the  property 
of  Graves  only  is  probable.     Certainly  such  is  the  evidence  in  the 
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cause.  There  is  no 'ground  for  imputing  to  the  company  a  know- 
ledge that  the  policy  did  not  correspond  with  the  intentions  of  the 
insured. 

•  If,  then,  the  relief  which  they  ask  should  be  granted  to  [  *  443  ] 
the  plaintiffs,  it  must  be  on  the  principle  that  the  informa- 
tion laid  before  the  insurance  company  was  sufficient  to  apprize  them 
of  the  fact,  and  to  require  that,  on  the  principles  of  good  faith,  they 
should  suggest  to  the  agent  of  the  plaintiffs,  the  departure  of  their 
policy  from  the  ancient  form. 

This  information  is  in  writing,  and  is  contained  in  the  letter  of  the 
5th  of  May,  and  in  the  representation  of  the  risk  which  accompa- 
nied it. 

The  letter  must  be  considered  as  having  been  seen  by  the  officers 
of  the  company ;  but  as  it  was  shown  not  for  the  purpose  of  com- 
mencing a  contract,  but  of  inquiring  into  the  terms  on  which  a  con- 
tract might  probably  be  made,  it  is  reasonable  to  suppose  that  the 
nature  of  the  risk  was  the  only  subject  of  consideration,  and  that  the 
question  whether  the  property  belonged  to  one  or  more  persons  never 
occurred.  A  month  elapsed  before  a  second  application  was  made, 
and  as  the  description  of  the  risk  was  again  laid  before  the  presi- 
dent, it  could  not  be  required  from  him  to  retain  in  his  mind  a  cir- 
cumstance casually  suggested  in  a  letter  seen  so  long  before,  to 
which  circumstance  there  was  nothing  to  direct  his  particular  atten- 
tion. 

It  is,  then,  on  the  representation  of  the  risk,  and  on  the  verbal 
communications  of  Andrew  Sigourney,  that  the  case  must  depend. 

The  representation  contains  ^n  averment  that  "  the  ship  and  cargo 
really  and  truly  belonged  to  citizens  of  the  United  States."  But  as 
only  a  small  part  of  the  cargo  was  insured  by  the  Boston  company, 
this  averment  contains  no  information  that  any  other  than  John 
Boonen  Graves  was  interested  in  the  particular  policy  then  to  be 
entered  into. 

In  the  letter  there  is  another  expression  which  has  b^en  much 
relied  on.  It  is,  "  on  this  vessel's  cargo  we  want  insurance."  This  ex- 
pression has  been  considered  as  sufficiently  indicating  that  the  appli- 
cation was  made  in  behalf  of  more  than  one  person ;  and  this  ex- 
pression has  produced  the  principal  difficulty  of  the  case ; 
•but  on  reflection  it  has  been  thought  too  ambiguous  to  [  *  444  ] 
authorize  a  change  in  the  legal  import  of  a  written  contract. 

The  description  obviously  relates  to  the  whole  cargo;  but  the 
application  for  insurance  was  only  for  a  part  of  it  If  that  applica- 
tion was  made  in  the  name  of  Graves  only,  it  was  no  unreasonable 
supposition  that  the  other  parties  concerned  might  be  separately  in- 
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Bured,  and  that  the  policy  then  required  was  designed  to  cover  Grraves 
only.  That  the  application  was  so  made  must  be  inferred  from  the 
circumstance  that  the  policy  was  so  framed  at  a  time  when  there 
could  be  no  motive  for  varying  it  from  the  insurance  applied  for ; 
and  that  Sigourney  does  not  allege  himself  to  have  made  any  com- 
munications to  the  president  indicating  a  wish  to  insure  others  than 
Graves. 

These  grounds  are  too  equivocal  to  warrant  tne  court  in  varying 
a  written  contract  in  a  case  attended  with  the  circumstances  which 
appear  in  the  present. 

The  policy  was  in  the  possession  of  the  agent  for  the  plaintifl&y 
and  ought  to  have  been  understood  by  him  before  it  was  executed ; 
he  retained  it  in  his  possession  for  several  months  before  a  mistake 
was  alleged.  Under  such  circumstances,  the  information  given  to 
the  insurance  company  ought  to  be  very  clear  to  justify  a  court  of 
equity  in  conforming  the  policy  to  the  intention  of  one  of  the  parties, 
which  was  not  communicated  to  the  other  till  the  loss  had  happened* 

Under  the  circumstances  of  the  case,  a  court  of  equity  cannot 
relieve  against  the  mistake  which  has  been  committed ;  and  as  the 
remedy  of  the  plaintiff,  Graves,  on  the  policy,  to  the  extent  of  his 
interest  is  complete  at  law,  the  decree  of  the  circuit  court  dismissing 
his  bill  must  be  affirmed. 

Jtidgment  affirmed. 

4  H.  185. 


[  *  445  ]      *  Hepburn  and  Dundas  r.  Ellzet. 

2  C.  445. 

The  Districf  of  Colambia  is  not  "a  State,''  within  the  meaning  of  that  tenn  as  used  in  the 
constitution,  and  its  citizens  can  not  sue  in  the  courts  of  the  United  States  as  ciUzens  of 
any  State. 

This  case  came  before  the  court  upon  a  certificate  of  division  of 
opinion  of  the  judges  of  the  circuit  court,  for  the  district  of  Virginia. 
The  question  was  whether  Hepburn  and  Dundas,  the  plaintiffs  in 
this  cause,  who  are  citizens  and  residents  of  the  District  of  Colum- 
bia, and  are  so  stated  in  the  pleadings,  can  maintain  an  action  in 
this  court  against  the  defendant,  who  is  a  citizen  and  inhabitant  of 
the  commonwealth  of  Virginia,  and  is  also  stated  so  to  be  in  the 
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pleadings,  or  whether,  for  want  of  jurisdiction,  the  said  suit  ought 
not  to  be  dismissed." 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  452  ] 

The  question  in  this  case  is,  whether  the  plaintiffs,  as  re- 
sidents of  the  District  of  Columbia,  can  maintain  an  action  in  the 
circuit  court  of  the  United  States  for  the  district  of  Virginia. 

This  depends  on  the  act  of  congress  describing  the  jurisdiction  of 
that  court  That  act  gives  jurisdiction  to  the  circuit  courts  in 
cases  between  a  citizen  of  the  State  in  which  the  suit  is  brought,  and 
a  citizen  of  another  State.  To  support  the  jurisdiction  in  this  case, 
therefore,  it  must  appear  that  Columbia  is  a  State. 

On  the  part  of  the  plaintiffs  it  has  been  urged  that  Columbia  is  a 
distinct  political  society ;  and  is,  therefore,  "  a  State,"  according  to 
the  definitions  of  writers  on  general  law. 

This  is  true.  But  as  the  act  of  congress  obviously  uses  the  word 
"  State "  in  reference  to  that  term  as  used  in  the  constitution,  it 
becomes  necessary  to  inquire  whether  Columbia  is  a  State  in  the 
sense  of  that  instrument.  The  result  of  that  examination  is  a  con- 
viction that  the  members  of  the  American  confederacy  only  are  the 
States  contemplated  in  the  constitution. 

The  house  of  representatives  is  to  be  composed  of  members  chosen 
by  the  people  of  the  several  States ;  and  each  State  shall  have  at 
least  one  representative. 

The  senate  of  the  United  States  shall  be  composed  of  two  sena- 
tors from  each  State. 

Each  State  shall  appoint,  for  the  election  of  the  executive,  a  num- 
ber of  electors  equal  to  its  whole  number  of  senators  and  repre- 
sentatives. 

These  clauses  show  that  the  word  State  is  used  in  the  constitu- 
tion as  designating  a  member  of  the  Union,  and  excludes 
•  from  the  term  the  signification  attached  to  it  by  writers  on  [  *  453  ] 
the  law  of  nations.  When  the  same  term  which  has  been 
used  plainly  in  this  limited  sense  in  the  articles  respecting  the  legis- 
lative and  executive  departments,  is  also  employed  in  that  which 
respects  the  judicial  department,  it  must  be  understood  as  retaining 
the  sense  originally  given  to  it. 

Other  passages  from  the  constitution  have  been  cited  by  the  plain- 
tiffs to  show  that  the  term  State  is  sometimes  used  in  its  more 
enlarged  sense.  But  on  examining  the  passages  quoted,  they  do  not 
prove  what  was  to  be  shown  by  them. 

It  is  true  that  as  citizens  of  the  United  States,  and  of  that  parti- 
cular district  which  is  subject  to  the  jurisdiction  of  congress,  it  is 

44* 
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extraordinary  that  the  courts  of  the  United  States,  which  ore  open  to 
aliens,  and  to  the  citizens  of  every  State  in  the  Union,  should  be 
closed  upon  them.  But  this  is  a  subject  for  legislative,  not  for  judi- 
cial consideration. 

The  opinion  to  be  certified  to  the  circuit  court  is,  that  that  court 
has  no  jurisdiction  in  the  case. 

1  W.  91;  2H.9;  5H.349. 
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3  c.  1. 

Under  the  act  of  Pennsylvania  of  April  3, 1792,  the  grantee  by  warranty  who  was  prevented 
by  force  of  the  enemies  of  the  United  States,  from  making  an  actual  settlement  on  the 
land,  from  the  date  of  the  warrant  to  January  1, 1796,  bat  who  persisted  in  his  endeavors 
to  make  such  settlement,  is  exensed  from  making  such  actual  settlement,  and  has  a  fee 
simple  in  the  lands  though  he  did  not  make  improvements  within  two  yean  after  such 
cause  of  prevention  ceased. 

This  was  a  case  certified  from  the  circuit  court  of  the  United 
States  for  the  district  of  Pennsylvania,  in  which  the  opinions  of  the 
judges  of  that  court  were  opposed. 

The  action  was  an  ejectment  to  try  the  title  of  the  ^'Holland 
Company,'^  to  a  very  large  tract  of  land  in  Pennsylvania,  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and  Conewango  creek, 
purchased  of  that  State  under  the  act  of  assembly  of  the  3d  of 
April,  1792. 

•  The  points  upon  which  the  opinions  of  the  judges  of    [  *  8  ] 
the  court  below  were  opposed,  were  certified  to  be  as  foUows, 
namely : 

1.  Whether  under  the  act  of  the  legislature  of  Pennsyl- 
vania, passed  on  3d  day  of  April,  1792,  *  entitled  "  An  act  [  *  9  ] 
for  the  sale  of  the  vacant  lands  within  this  conmionwealth," 
the  grantee,  by  warrant  of  a  tract  of  land  lying  north  and  west  of 
the  rivers  Ohio  and  Alleghany,  and  Conewango  creek,  who  by  force 
of  arms  of  the  enemies  of  the  United  States,  was  prevented  from 
settling  and  improving  the  said  land,  and  from  residing  thereon  from 
the  10th  day  of  Auril,  1793,  the  date  of  the  said  warrant,  until  the 
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Ist  day  of  January,  1796,  but  who,  during  the  said  period,  persisted 
in  his  endeavors  to  make  such  settlement  and  residence,  is  excused 
from  making  such  actual  settlement,  as  the  enacting  clause  of  the 
9th  section  of  the  said  law  prescribes,  to  vest  a  title  in  the  said 
grantee. 

2.  Whether  a  warrant  for  a  tract  of  land  lying  north  and  west  of 
the  rivers  Ohio  and  Alleghany,  and  Conewango  creek,  granted  in  tiie 
year  1793,  under  and  by  virtue  of  the  act  of  the  legislature  of  Penn- 
sylvania, entitled  ''  An  act  for  the  sale  of  the  vacant  lands  within 
this  commonwealth,"  to  a  person  who,  by  force  of  arms  of  the  ene- 
mies of  the  United  States,  was  prevented  from  settling  and  improving 
the  said  land,  and  from  residing  thereon  from  the  date  of  the  said 
warrant  untU  the  1st  day  of  January,  1796,  but  who,  during  the  said 
period,  persisted  in  his  endeavors  to  make  such  settlement  and  resi- 
dence, vests  any,  and  if  any,  what  title  in  or  to  the  said  land,  unless 
the  said  grantee  shall,  after  the  said  prevention  ceases,  commence,  and 
within  the  space  of  two  years  thereafter,  clear,  fence,  and  cultivate  at 
least  two  acres  for  every  hundred  acres  contained  in  his  said  survey, 
erect  thereon  a  messuage  for  the  habitation  of  man,  and  reside,  or 
cause  a  family  to  reside  thereon  for  the  space  of  five  years  next  fol- 
lowing his  first  settling  the  same,  the  said  grantee  being  yet  in  full 
life. 

3.  Whether  a  grantee  in  such  a  warrant  as  aforesaid,  who  has 
failed  to  make  such  settlement  as  the  enacting  clause  of  the  said  9th 
section  requires,  and  who  is  not  within  the  benefit  of  the  proviso,  has 

thereby  forfeited  his  right  and  title  to  the  said  land,  imtil 
[  *  10  ]  the  commonwealth  has  *  taken  advantage  of  the  said  for- 
feiture, so  as  to  prevent  the  scdd  grantee  from  recovering 
the  possession  of  said  land  in  ejectment  against  a  person  who  at  any 
time  after  two  years  from  the  time  the  prevention  ceased,  or  at  any 
subsequent  period,  has  settled  and  improved  the  said  land,  and  has 
ever  since  been  in  possession  of  the  same. 

[  •  65  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

The  questions  which  occurred  in  this  case,  in  the  circuit  court  of 
Pennsylvania,  and  on  which  the  opinion  of  this  court  is  required, 
grow  out  of  the  act  passed  by  the  legislature  of  that  State,  entitled 
"  An  act  for  the  sale  of  the  vacant  lands  within  this  commonwealth." 

The  9th  section  of  that  act,  on  which  the  case  principally  depends, 
is  in  these  words  :  "  and  be  it  further  enacted,"  &c. 

The  questions  to  be  considered,  relate  particularly  to  the  proviso 
of  this  section ;  but  to  construe  that  correctly,  it  will  be  necessary  to 
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Understand  the  enacting  clause,  which  states  what  is  to  be  perfonned 
by  the  purchaser  of  a  warrant,  before  the  title  to  the  lands  described 
therein  shall  vest  in  him. 

Two  classes  of  purchasers  are  contemplated. 

The  one  has  already  performed  every  condition  of  the  sale,  and  is 
about  to  pay  the  consideration  money,  the  other  pays  the  considera- 
tion money  in  the  first  instance,  and  is  afterwards  to  perform  the 
conditions.  They  are  both  described  in  the  same  sentence,  and  from 
each  an  actual  settlement  is  required  as  indispensable  to  the  comple- 
tion of  the  title. 

In  describing  this  actual  settlement,  it  is  declared  that  it  shall  be 
made,  in  the  case  of  a  warrant  previously  granted,  within  two  years 
next  after  the  date  of  such  warrant,  ^^  by  clearing,  fencing,  and  culti- 
vating, at  least  two  acres  for  every  hundred  acres  contained  in  one 
survey,  erecting  thereon  a  messuage  for  the  habitation  of  man,  and 
residing,  or  causing  a  family  to  reside,  thereon  for  the  space  of  five 
years  next  following  his  first  settling  of  the  same,  if  he  or  she  shall 
so  long  live," 

*  The  manifest  impossibility  of  completing  a  residence  of  [  *  66  ] 
five  years  within  the  space  of  two  years,  would  lead  to  an 
opinion  that  the  part  of  the  description  relative  to  residence,  applied 
to  those  only  who  had  performed  the  condition  before  the  payment 
of  the  purchase-money ;  and  not  to  those  who  were  to  perform  it  af- 
terwards. But  there  are  subsequent  parts  of  the  act  which  will  not 
admit  of  this  construction,  and,  consequently,  residence  is  a  condition 
required  from  the  person  who  settles  under  a  warrant,  as  well  as  from 
one  who  entitles  himself  to  a  warrant  by  his  settlement. 

The  law  requiring  two  repugnant  and  incompatible  things,  is  inca* 
pable  of  receiving  a  literal  construction,  and  must  sustain  some  change 
of  language  to  be  rendered  intelligible.  This  change,  however,  ought 
to  be  as  small  as  possible,  and  with  a  view  to  the  sense  of  the  legis- 
lature, as  manifested  by  themselves.  The  reading,  suggested  by  the 
counsel  for  the  plaintiff,  appears  to  be  most  reasonable,  and  to  com- 
port best  with  the  general  language  of  the  section,  and  with  the  na- 
ture of  the  subject.  It  is  by  changing  the  participle  into  the  future 
tense  of  the  verb,  and  instead  of  <^  and  residing,  or  causing  a  family 
to  reside  thereon,"  and  shall  reside,  &c.  The  effect  of  this  correction 
of  language  will  be  to  destroy  the  repugnancy  which  exists  in  the 
act  as  it  stands,  and  to  reconcile  this  part  of  the  sentence  to  that 
which  immediately  follows,  and  which  absolutely  demonstrates  that 
in  the  view  of  the  legislature,  the  settlement,  and  the  residence  con- 
sequent thereon,  were  distinct  parts  of  the  condition ;  the  settlement 
to  be  made  within  the  space  of  two  years  £rom  the  date  of  the  war* 
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rant,  and  the  residence  in  five  years  from  the  commencement  of  the 
settlement. 

This  construction  is  the  more  necessary,  because  the  very  words 
"  such  actual  settlement  and  residence,"  which  prove  that  residence 
is  required  from  the  warrantee,  prove  also,  that  settlement  and  resi- 
dence are,  in  contemplation  of  the  law,  distinct  operations.     In  the 

nature  of  things,  and  from  the  usual  import  of  words,  they 
[   •  67   ]  are  also  distinct.     To  make  *  a  settlement  no  more  requires 

a  residence  of  five,  than  a  residence  of  five  hundred  years ; 
and,  of  consequence,  it  is  much  more  reasonable  to  understand  the 
legislature  as  requiring  the  residence  for  that  term,  in  addition  to  a 
settlement,  than  as  declaring  it  to  be  a  component  part  of  a  settlement. 
The  meaning  of  the  terms  settlement  and  residence  being  under- 
stood, the  court  will  proceed  to  consider  the  proviso. 

That  part  of  the  act  treats  of  an  actual  settler,  (under  which  term 
is  intended  as  well  the  person  who  makes  his  settlement  the  founda- 
tion of  his  claim  to  a  warrant,  as  a  warrantee  who  had  made  an 
actual  settlement  in  performance  of  the  conditions  annexed  to  his 
purchase,)  and  of  "  any  grantee  in  any  such  original  or  succeeding 
warrant ; "  who  must  be  considered  as  contradistinguished  from  one 
who  had  made  an  actual  settlement.  Persons  thus  distinctly  circum- 
stanced, are  brought  together  in  the  same  sentence,  and  terms  are 
used  appropriate  to  the  situation  of  each,  but  not  applicable  to  both. 
Thus,  the  idea  of  "  an  actual  settler,"  "  prevented  from  making  an 
actual  settlement,"  and  after  "  being  driven  therefrom,"  "  persisting 
in  his  endeavors "  to  make  it,  would  be  absurd.  To  apply  to  each 
class  of  purchasers  all  parts  of  the  proviso,  would  involve  a  contra- 
diction in  terms.  Under  such  circumstances,  the  plain  and  natural 
mode  of  construing  the  act,  is  to  apply  the  provisions  distributively 
to  the  description  of  persons  to  whom  they  are  adapted,  reddendo 
singula  singnilis.  The  proviso  then  would  read  thus  :  "  Provided  al- 
ways, nevertheless,  that  if  any  such  actual  settler  shall  be  driven  from 
his  settlement,  by  force  of  arms  of  the  enemies  of  the  United  States ; 
or  any  grantee,  in  any  such  original  or  succeeding  warrant,  shall,  by 
force  of  arms  of  the  enemies  of  the  United  States,  be  prevented 
from  making  such  actual  settlement,  and  shall  persist  in  his  endeavors 
to  make  such  actual  settlement  as  aforesaid,  then,  in  either  case,  he 

and  his  heirs  shall  be  entitled  to  have  and  to  hold  the  said 
[   *  68   ]  lands  in  the  *  same  manner  as  if  the  actual  settlement  had 

been  made  and  continued." 
The  two  cases  are,  the  actual  settler,  who  has  been  driven  from  his 
settlement,  and  the  warrantee,  who  has  been  prevented  from  making 
a  settlement,  but  has  persisted  in  his  endeavors  to  make  one. 
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R  is  perfectly  clear,  that  in  each  case  the  proviso  substitutes  some- 
thing for  the  settlement  to  be  made  within  two  years  from  the  date 
of  the  warrant,  and  for  the  residence  to  continue  five  years  from  the 
commencement  of  the  settlement,  both  of  which  were  required  in  the 
enacting  clause. 

What  is  that  something  ? 

The  proviso  answers,  that  in  the  case  of  an  "actual  settler,"  it  is 
his  being  "  driven  from  his  settlement  by  force  of  arms  of  the  ene- 
mies of  the  United  States,"  and  in  case  of  his  being  a  grantee  of  a 
warrant,  not  having  settled,  it  is  '^  persisting  in  his  endeavors  to  make 
such  actual  settlement."  In  neither  case  is  residence,  or  persisting 
in  his  endeavors  at  residence,  required.  Yet  the  legislature  had  not 
forgotten,  that  by  the  enacting  clause,  residence  was  to  be  added  to 
settlement ;  for  in  the  same  sentence  they  say,  that  the  person  who 
comes  within  the  proviso  shall  hold  the  land,  ^^  as  if  the  actual  settle- 
ment had  been  made  and  continued." 

It  is  contended,  on  the  part  of  the  defendant,  that  as  the  time 
during  which  persistence  shall  continue  is  not  prescribed,  the  person 
claiming  the  land  must  persist  until  he  shall  have  effected  both  his 
settlement  and  residence,  as  required  by  the  enacting  clause  of  the 
act.  That  is,  that  the  proviso  dispenses  with  the  time,  and  only  with 
the  time,  during  which  the  condition  is  to  be  performed. 

But  the  words  are  not  only  inapt  for  the  expression  of  such  an  in- 
tent ;  they  absolutely  contradict  it. 

•  K  the  proviso  be  read  so  as  to  be  intelligible,  it  requires  [  *  69  ] 
nothing  from  the  actual  settler  who  has  been  driven  from  his 
settlement.  He  is  not  to  persist  in  his  endeavors  at  residence,  or,  in 
other  words,  to  continue  his  settlement,  but  is  to  hold  the  land.  From 
the  warrantee,  who  has  been  prevented  from  making  a  settlement,  no 
endeavors  at  residence  are  required.  He  is  to  ^^  persist  in  his  endea- 
vors," not  to  make  and  to  continue  such  actual  settlement,  but  ^<  to 
make  such  actual  settlement  as  aforesaid."  And  if  he  does  persist 
in  those  endeavors^  he  is  to  hold  the  land  <'  as  if  the  actual  settlement 
had  been  made  and  continued."  The  construction  of  the  defendant 
would  make  the  legislature  say,  in  substance,  that  if  the  warrantee 
shall  persist  in  endeavoring  to  accomplish  a  particular  object,  until  he 
does  accomplish  it,  he  should  hold  the  land  as  if  he  had  accomplished 
it.  But  independent  of  the  improbability  that  the  intention  to  dis- 
pense only  with  the  time  in  which  the  condition  was  to  be  performed, 
would  be  expressed  in  the  language  which  has  been  noticed,  there  are 
terms  used,  which  seem  to  restrict  the  time  during  which  a  persist- 
ence in  endeavors  is  required.  The  warrantee  is  to  persist  in  his  en- 
deavors "  to  make  such  actual  settlement  as  aforesaid."     Now,  "  such 
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actnal  settlement  as  aforesaid,"  is  an  actual  settlement  within,  two 
years  from  the  date  of  the  warrant  As  it  could  only  be  made  within 
two  years,  a  persistence  in  endeavoring  to  make  it,  could  only  con- 
tinue for  that  time. 

If,  after  being  prevented  from  making  an  actual  settlement  and 
persisting  in  endeavors,  those  endeavors  should  be  successful  within 
the  two  years  after  which  the  person  should  be  driven  off,  it  is  asked 
what  would  be  his  situation  ? 

The  answer  is  a  plain  one.  By  persisting  he  has  become  an  actual 
settler ;  and  the  part  of  the  proviso  which  applies  to  actual  settlers 
protects  him. 

If,  after  the  two  years  he  should  be  driven  off,  he  is  still  protected. 
The  application  of  external  violence  dispenses  with  resi- 
[  •  70  ]  dence.  The  court  feels  itself  bound  *  to  say  so,  because 
the  proviso  contains  a  substitute,  which,  in  such  a  state  of 
things,  shall  be  received  instead  of  a  performance  of  the  conditions 
required  by  the  enacting  clause;  and  of  that  substitute  residence 
forms  no  part 

In  a  great  variety  of  forms,  and  with  great  strength,  it  has  been 
argued  that  the  settlement  of  the  country  weis  the  great  object  of  the 
act ;  and  that  the  construction  of  the  plaintiff  would  defeat  that  object. 

That  the  exclusive  object  of  an  act  to  give  lands  to  settlers,  would 
be  the  settlement  of  a  country,  will  be  admitted ;  but  that  an  act  to 
sell  lands  to  settlers,  must  have  for  its  exclusive  object  the  settlement 
of  the  country,  cannot  be  so  readily  conceded.  In  attempting  to 
procure  settlements,  the  treasury  was  certainly  not  forgotten.  How 
far  those  two  objects  might  be  consulted,  or  how  far  the  one  yielded 
to  the  other,  is  only  to  be  inferred  from  the  words  in  which  the  legis- 
lative intention  has  been  expressed.  How  far  the  legislature  may 
have  supposed  the  peopling  of  the  district  in  question  to  have  been 
promoted  by  encouraging  actual  settlements,  though  a  subsequent 
residence  on  them  should  be  rendered  impracticable  by  a  foreign 
enemy,  can  only  be  shown  by  their  own  language.  At  any  rate,  if 
the  legislature  has  used  words,  dispensing  with  residence,  it  is  not 
for  the  court  to  say  they  could  not  intend  it,  unless  there  were  con- 
comitant expressions,  which  should  explain  those  words  in  a  manner 
different  from  their  ordinary  import.  There  are  other  considerations 
in  favor  of  the  construction  to  which  the  court  is  inclined. 

This  is  a  contract ;  and  although  a  State  is  a  party,  it  ought  to  be 
construed  according  to  those  well-established  principles  which  regu- 
late contracts  generally. 

The  State  is  in  the  situation  of  a  person  who  holds  forth  to  the 
world  the  conditions  on  which  he  is  willing  to  sell  his  property. 
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*  If  he  should  couch  his  propositions  in  such  ambiguous  [  *  71  ] 
terms  that  they  might  be  understood  differently,  in  conse- 
quence of  which  sales  were  to  be  made,  and  the  purchase-money 
paid,  he  would  come  with  an  ill  grace  into  court,  to  insist  on  a  latent 
and  obscure  meaning,  which  should  give  him  back  his  property,  and 
permit  him  to  retain  the  purchase-money.  All  those  principles  of 
equity  and  of  fair  dealing,  which  constitute  the  basis  of  judicial  pro- 
ceedings, require  that  courts  should  lean  against  such  a  construction. 

It  being  understood  that  the  opinion  of  the  court  on  the  two  first 
questions  has  rendered  a  decision  of  the  third  unnecessary,  no  deter- 
mination respecting  it  has  been  made. 

It  is  directed  that  the  following  opinion  be  certified  to  the  circuit 
court 

CERTIFICATE    OF    THE    OPINION. 

1st.  That  it  is  the  opinion  of  this  court,  that  under  the  act  of  the 
legislature  of  Pennsylvania,  passed  the  3d  day  of  April,  A.  D.  1792, 
entitled  '<  An  act  for  the  sale  of  the  vacant  lands  within  this  com- 
monwealth," the  grantee,  by  a  warrant  of  a  tract  of  land  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and  Conewango  Creek, 
who,  by  force  of  arms  of  the  enemies  of  the  United  States,  was 
prevented  firom  settling  and  improving  the  said  land,  and  £rom 
residing  thereon  firom  the  10th  of  April,  1793,  the  date  of  the  said 
warrant,  until  the  1st  of  January,  1796 ;  but  who,  during  the  said 
period  persisted  in  his  endeavors  to  make  such  settlement  and  resi- 
dence, is  excused  firom  making  such  actual  settlement  as  the  enacting 
clause  of  the  ninth  section  of  the  said  law  prescribes  to  yest  a  title  in 
the  said  grantee. 

2d.  That  it  is  the  opinion  of  this  court,  that  a  warrant  of  a  tract 
of  land  lying  north  and  west  of  the  rivers  Ohio  and  Alleghany,  and 
Conewango  Creek,  granted  in  the  year  1793,  under  and  by  virtue  of 
an  act  of  the  legislature  of  Pennsylvania,  entitled  "An  act  for  selling 
the  vacant  lands  in  this  commonwealth,"  to  a  person,  who, 
by  force  of  arms  of  the  enemies  of  the  United  States,  "was  [  *72  ] 
prevented  firom  settling  and  improving  the  said  land,  and 
firom  residing  thereon  firom  the  date  of  the  said  warrant  until  the  1st 
of  January,  1796,  but  who,  during  the  said  period,  persisted  in  his 
endeavors  to  make  such  settlement  and  residence,  vests  in  such 
grantee  a  fee-simple  in  the  said  land,  although,  after  the  said  pre- 
vention ceased  he  did  not  commence,  and,  within  the  space  of  two 
years  thereafter,  clear,  fence,  and  cultivate,  at  least  two  acres  for 
every  hundred  acres  contained  in  his  survey  for  the  said  land,  and 
erect  thereon  a  messuage  for  the  habitation  of  man,  and  reside,  or 
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cause  a  family  to  reside  thereon  for  the  space  of  five  years  next  fol- 
lowing his  first  settling  of  the  same,  the  said  grantee  being  yet  in 
full  life. 

Johnson,  J.  I  concur  in  the  decision  given  by  the  court  in  this 
case ;  but  there  was  a  question  suggested  and  commented  on  in  the 
argument  which  has  not  been  noticed  by  the  court,  but  which  appears 
to  me  to  merit  some  consideration. 

It  was  inquired  by  the  counsel  for  the  defendant,  should  the  court 
adopt  the  principle  that  persistence  for  two  years  is  to  be  substituted 
for  an  actual  settlement  and  residence,  what  is  to  be  the  efiect  of  a 
partial  prevention  ?  Is  the  warrantee  to  be  subjected  to  the  neces- 
sity of  making  good  his  settiement,  should  the  prevention  cease  or 
commence  at  any  point  of  time  during  the  two  years,  without  any, 
or  under  what  limitation  ? 

It  is  undoubtedly  true,  that  any  construction  of  a  statute  which 
will  produce  absurdities,  or  consequences  in  direct  violation  of  its 
own  provisions,  is  to  be  avoided.  It  were  better  not  to  depart  firom 
their  literal  signification  than  to  involve  consequences  so  inconsistent 
with  the  nature  and  very  idea  of  legislation.  But  it  does  not  appear 
to  me  that  any  embairassment  will  attend  the  construction  of  this 
act  which  the  court  has  adopted ;  that  the  case  of  a  partial  duration 
of  the  existence  of  the  preventing  cause  is  not  within  the  view  of 
the  proviso ;  that  it  is  not  excepted  firom  the  operation  of  the  enact- 
ing clause.  It  would  be  absurd  to  impose,  upon  the  warrantee  the 
necessity  of  performing  in  a  few  months,  perhaps  at  the  most  incon- 
venient season  of  the  year,  a  condition  for  which  the  act 
[  *  73  ]  proposes  to  hold  out  to  him  an  indulgence  *  of  two  years ; 
when  prevented  too  by  a  cause  not  within  his  control,  and 
against  which  the  State  was  bound  to  protect  him.  If  such  were 
the  case  now  before  the  court,  I  should  be  of  opinion  that  we  must 
resort  to  general  principles  for  a  decision.  With  regard  to  the  per- 
formance of  conditions,  it  is  a  well  known  rule,  that  obstructions 
interposed  by  the  act  of  God,  or  a  public  enemy,  shall  excuse  fix)m 
performance,  so  far  as. the  effect  of  such  preventing  cause  necessarily 
extends. 

In  cases  of  partial  prevention,  I  should  therefore  be  of  opinion, 
that  it  would  be  incumbent  upon  the  warrantee  to  satisfy  the  court 
that  he  had  complied  with  the  conditions  imposed  by  the  act,  so  far 
as  he  was  not  necessarily  prevented  by  the  public  enemy. 

It  may  appear  singular  that  a  deficiency,  of  a  single  day  perhaps, 
should  produce  so  material  an  alteration  in  the  rights  or  situation  of 
the  warrantee.    But  the  legislature  of  Pennsylvania  were  fully  com- 
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petent  to  make  what  statutory  provisions  they  thought  proper  upon 
the  subject ;  and  the  court  is  no  further  responsible  for  the  eifect  of 
the  words  which  they  have  used  to  express  their  intent,  than  to 
endeavor  to  give  a  sensible  and  consistent  operation  to  them  in  every 
case  that  can  .occur. 

6  P.  691;  11  P.  420}  13  H.  71. 


The  United  States  v.  Hooe  et  aL 

3  C.  73. 

A  mortgage  of  lands,  conditioned  to  save  the  mortgagee  harmless  from  notes  thereafter 

indorsed  hy  him  for  the  accommodation  of  the  mortgagor  is  not  fhuidnlent,  as  against 

creditors,  on  its  face. 
Under  the  act  of  March  3, 1797,  s.  5,  (1  Stats,  at  Large,  515,)  the  United  States  are  entitled 

to  a  priority  of  payment,  bat  not  to  a  lien. 
Itfere  inability  to  pay  all  his  debts  does  not  bring  a  debtor  within  this  act 
The  assignment  mentioned  therein  b  of  all  the  property  of  the  debtor,  leaTing  him  in  a 

state  equiyalent  to  technical  insolrency. 

A  BILL  in  equity  was  filed  by  the  United  States  in  the  circuit 
court  for  the  District  of  Columbia,  against  R.  T.  Hooe,  W.  Herbert, 
J.  C.  Herbert,  and  the  executors,  widow,  and  heirs  of  John  T. 
Fitzgerald,  late  collector  of  the  customs  for  the  port  of  Alexandria, 
In  January,  1799,  Fitzgerald  made  a  deed  to  W.  &  J.  C.  Herbert, 
of  a  part  of  his  lands,  in  trust  to  indemnify  and  save  harmless,  Hooe, 
who  was  a  surety  on  his  official  bond,  not  only  from  all  payments 
which  he  might  be  compelled  to  make  by  reason  of  that  liability, 
but  also  by  reason  of  any  notes  which  Hooe  might  indorse  for  Fitz- 
gerald's accommodation,  at  the  bank  of  Alexandria.  In  April,  1798, 
Fitzgerald  had  been  found  greatly  in  arrears  to  the  United.  States, 
and  in  August,  1799,  the  balance  against  him  was  ascertained  to  be 
$57,157.  Hooe  knew,  when  the  deed  was  made,  that  Fitzgerald 
was  largely  indebted  to  the  United  States,  but  did  not  know  him  to 
be  insolvent,  and  there  was  evidence  on  the  face  of  the  deed,  and 
aliunde^  that  the  object  of  the  provision  respecting  indorsements  was 
to  enable  Fitzgerald  to  raise  money  to  meet  his  engagements  to  the 
government,  and  that  the  money  thus  raised  was  so  appUed.  Fitz* 
gerald  died  in  December,  1799,  leaving  several  notes  outstanding  at 
the  bank,  bearing  Hooe's  indorsement,  and  largely  indebted  to  the 
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United  States ;  but  there  was  not  positive  or  clear  evidence  that  his 
estate  would  prove  insolvent.  When  the  bill  was  filed,  the  trustees 
were  proceeding  to  sell  the  lands  for  the  indemnity  of  Hooe,  and  the 
scope  of  the  bill  was  to  enjoin  this  sale,  and  obtain  a  decree  appro- 
priating Fitzgerald's  property,  including  these  lands,  to  the  payment 
of  his  debt  to  the  United  States.  By  consent  of  parties,  the  lands 
were  sold  and  the  proceeds  paid  into  the  circuit  court,  which,  on  a 
hearing,  made  a  decree  establishing  Hooe's  title  to  those  proceeds, 
directing  their  application  according  to  the  deed  of  trust,  and  dis- 
missing the  bill,  as  to  Hooe  and  his  trustees,  with  costs. 

The  cause  was  argued  by  Mason^  for  the  United  States,  and 
C  Lee  and  Swanfiy  for  the  defendants. 

[   *  88  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  first  point  made  in  this  case,  by  the  attorney  for  the 
United  States,  is  that  the  deed  of  the  16th  of  January,  1799,  is 
firaudulent  as  to  creditors  generally. 

It  is  not  alleged  that  the  consideration  was  feigned,  or  that  there 
was  any  secret  trust  between  the  parties.  The  transaction  is  admit- 
ted to  have  been,  in  truth,  what  it  purports  to  be ;  but  it  is  contended 
that  the  deed,  on  its  face,  is  firaudulent  as  to  creditors. 

The  deed  is  made  to  save  Hooe  harmless  on  account  of  his  having 
become  the  security  of  Fitzgerald  to  the  United  States,  and  on  ac- 
count of  notes  to  be  indorsed  by  Hooe  for  the  accommodation  of 
Fitzgerald,  in  the  Bank  of  Alexandria. 

These  are  purposes  for  which  it  is  supposed  this  deed  of  trust 
could  not  lawfully  have  been  executed ;  and  the  deed  has  been  pro- 
nounced firaudulent  under  the  statute  of  13th  of  Elizabeth. 

That  statute  contains  a  proviso,  that  it  shall  not  extend  to 
[  •  89  ]  conveyances  made  upon  good  consideration,  and  bond  *fide. 
The  goodness  of  the  consideration,  in  the  case  at  bar, 
has  been  admitted ;  but  it  is  alleged  that  the  conveyance  is  not  bond 
fide  ;  and  for  this,  Twyne's  case  has  been  principally  relied  on.  But 
in  that  case  the  intent  was  believed  by  the  court  to  be  firaudulent, 
and  in  this  case  it  is  admitted  not  to  have  been  firaudulent.  It  is 
contended,  that  all  the  circumstances  from  which  fraud  was  inferred 
in  that  case,  are  to  be  found  in  this;  but  the  court  can  find  between 
them  no  trait  of  similitude.  In  that  case  the  deed  was  of  all  the 
property ;  was  secret ;  was  of  chattels,  and  purported  to  be  absolute, 
yet  the  vendor  remained  in  possession  of  them,  and  exercised  marks 
of  ownership  over  them.  In  this  case  the  deed  is  of  part  of  the 
property ;  is  of  record ;  is  of  lands,  and  purports  to  be  a  conveyance 
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which,  according  to  its  legal  operation,  leaves  the  property  conveyed 
in  possession  of  the  grantor.  In  the  case  of  Hanulton  v.  Russel,  1 
C.  309,  this  court  declared  an  absolute  bill  of  sale  of  a  personal  chat- 
tel, of  which  the  vendor  retained  the  possession,  to  be  a  fraud.  But 
the  difference  is  a  marked  one  between  a  conveyance  which  purports 
to  be  absolute,  and  a  conveyance  which,  from  its  terms,  is  to  leave 
the  possession  in  the  vendor.  If,  in  the  latter  case,  the  retaining  of 
possession  was  evidence  of  fraud,  no  mortgage  could  be  valid.  The 
possession  universally  remains  with  the  grantor,  until  the  creditor  be- 
comes entitled  to  his  money,  and  either  chooses  or  is  compelled  to 
exert  his  right.  That  the  grantor  is  to  receive  the  rents  and  profits 
till  the  grantee  shall  become  entitled  to  demand  the  money  which 
the  deed  is  intended  to  secure,  is  a  usual  covenant. 

That  the  property  stood  bound  for  future  advances  is,  in  itself,  un- 
exceptionable. It  may,  indeed,  be  converted  to  improper  purposes, 
but  it  is  not  positively  inadmissible.  It  is  frequent  for  a  person  who 
expects  to  become  more  considerably  indebted,  to  mortgage  property 
to  his  creditors,  as  a  security  for  debts  to  be  contracted,  as  well  as  for 
that  which  is  already  due.  All  the  covenants  in  this  deed  appear  to 
the  court  to  be  fair,  legitimate,  and  consistent  with  common  usage. 
It  will  barely  be  observed,  that  the  validity  of  this  conveyance  is  to 
be  tested  by  the  statutes  of  Virginia,  which  embrace  this  sub- 
ject. But  this  is  not  mentioned  as  having  any  influence  in  this 
case. 

•  The  second  point  for  which  the  plaintiffs  contend  is,  that  [   *  90  ] 
this  is  a  case  in  which  the  priority  of  payment  claimed  by 
the  United  States  in  cases  of  insolvency,  intervenes  and  avoids  the 
deed. 

This  claim  is  opposed  on  two  grounds.    It  is  contended, 

1st.  That  at  the  time  of  making  this  deed,  Fitzgerald  was  not 
insolvent  in  point  of  fact ;  and, 

2d.  That  this  deed  was  not  a  transaction  which  evidences  insol- 
vency under  the  act  of  congress.  • 

In  construing  the  statutes  on  this  subject,  it  has  been  stated  by  the 
court,  on  great  deliberation,' that  the  priority  to  which  the  United 
States  are  entitled  does  not  partake  of  the  character  of  a  lien  on  the 
property  of  public  debtors.  This  distinction  is  always  to  be  recol- 
lected. 

In  the  case  at  bar,  it  will  be  observed  on  the  first  objection  made 
by  the  defendants,  that  the  insolvency,  which  is  the  foundation 
of  the  claim,  must  certainly  be  proved  by  the  United  States.  It  must 
appear  that  at  the  time  of  making  the  conveyance,  Fitzgerald  was  ^^  a 
debtor  not  having  sufficient  property  to  pay  all  his  debts."     The  ab- 

45^ 
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stract  from  the  books  of  the  treasury  is  undoubtedly  complete  evi- 
dence as  far  as  it  goes ;  but  it  is  not  intended  to  show  the  state  of 
Fitzgerald's  accounts  in  January,  1799.  H  that  had  been  its  object, 
it  would  have  credited  him  for  the  bonds  then  reported  to  be  on  hand. 
K  the  case  turned  entirely  on  this  point,  the  court  would  probably 
send  it  back  for  further  explanation  respecting  it.  But  this  would 
be  unnecessary,  as  it  is  the  opinion  of  the  court  that  the  decree  is 
right,  however  this  fact  may  stand. 

If  a  debtor  of  the  United  States,  who  makes  a  bond  fide  convey- 
ance of  part  of  his  property  for  the  security  of  a  creditor,  is  within 
the  act  which  gives  a  preference  to  the  government,  then  would  that 
preference  be  in  the  nature  of  a  lien  from  the  instant  he  became 
indebted;  the  inconvenience  of  which,  where  the  debtor  contin- 
ued to  transact  business  with  the  world,  would  certainly  be  very 

great. 
[  *  91  ]  •  The  words  of  the  act  extend  the  meaning  of  the  word 
insolvency  to  cases  where  "  a  debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  shall  have  made  a  voluntary  assignment 
thereof,  for  the  benefit  of  his  or  her  creditors.'*  The  word  "  pro- 
perty "  is  unquestionably  all  the  property  which  the  debtor  possesses ; 
and  the  word  " thereof"  refers  to  the  word  "  property"  as  used,  and 
can  only  be  satisfied  by  an  assignment  of  aU  the  property  of  the 
debtor.  Had  the  legislature  contemplated  a  partial  assignment,  the 
words  "  or  part  thereof,"  or  others  of  similar  import,  would  have  been 
added. 

If  a  trivial  portion  of  an  estate  should  be  left  out  for  the  purpose 
of  evading  the  act,  it  would  be  considered  as  a  firaud  upon  the  law, 
and  the  parties  would  not  be  enabled  to  avail  themselves  of  such  a 
contrivance.  But  where  a  bond  fide  conveyance  of  part  is  made  not 
to  avoid  the  law,  but  to  secure  a  fair  creditor,  the  case  is  not  within 
the  letter  or  the  intention  of  the  act. 

It  is  observable,  that  the  term  insolvency  was  originally  used,  and 
the  subsequent  sentence  is  designed  to  explain  the  meaning  and  in- 
tent of  the  term.  The  whole  explanation  relates  to  such  a  general 
devestment  of  property,  as  would,  in  fact,  be  equivalent  to  insolvency 
in  its  technical  sense. 

It  is  the  opinion  of  the  court  that  there  is  no  error  in  the  decree  of 
the,  circuit  court,  and  that  it  be  affirmed 

After  the  opinion  was  given,  it  was  stated  that  the  court  below 
had  decreed  the  United  States  to  pay  costs,  and  it  was  suggested 
that  that  circumstance  might  have  escaped  the  notice  of  this  court, 
in  affirming  the  decree  generally. 
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*  The  next  day  the  chief  justice  directed  the  words  "with  [  •  92  ] 
costs'*  to  be  strnck  out,  as  there  appeared  to  have  been 
some  cause  for  the  prosecution.  But  he  observed  in  doing  this,  the 
court  did  not  mean  to  be  understood  as  at  all  deciding  the  question, 
whether,  in  any  case,  they  could  award  costs  against  the  United 
States,  but  leffc  it  entirely  open  for  future  discussion. 

2  W.  182,  896;  1  P.  886;  12  P.  102;  11  H.  875. 


Peyton  v.  Brooke. 

3  C.  92. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of  Co- 
lumbia. The  question  was,  whether  the  costs  of  the  original  ca.  sa. 
returned  non  est^  could  be  included  in  the  alias  ca*  sa. 

*  Marshall,  C.  J.   The  court  is  of  opinion  that  the  act  of  [  *  96  ] 
assembly  contemplates  the  case  where  the  first  execution  is 
not  returned  nor  executed ;  that  is,  where  it  is  out  and  may  be 
served. 

The  derk  was  right  in  adding  the  costs  of  the  alias  ca.  sa.  The 
judgment  is  for  costs  generally ;  which  includes  all  the  costs  belong- 
ing to  the  suit,  whether  prior  or  subsequent  to  the  rendition  of  judg- 
ment.    If  new  costs  accrue,  the  judgment  opens  to  receive  them. 

Judgment  affirmed^  with  costs. 


*  Lambert's  Lessee  v,  Paine.  [  *  ^  1 

3  c.  97. 

A  devise  of  "all  the  estate  called  M.,  lying  in  H.  county,  containing  by  estimation  2,585 
acres,  also  one  other  tract  called  H.  P.,  containing  by  estimation,  &c.,  also  one  other 
tract,  containing,  &c.,  called  P.  F./'  carries  a  fee  in  tiie  first  mentioned  lands,  without 
words  of  limitation. 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  middle  district  of  Virginia.  It  was  an  action  of  eject- 
ment, in  which  the  real  plaintiff,  John  Lambert,  a  British  subject, 
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claimed  as  heir  at  law  of  George  Harmer.  The  defendant,  who  was 
a  citizen  of  Virginia,  and  who  had  the  judgment  below,  claimed  l^e 
lands  in  controversy  under  Greorge  Gilmer.  The  jury  found  a  spe- 
cial verdict,  which  it  is  not  necessary  to  set  forth,  because  the  only 
question  passed  on  by  the  court  arose  from  the  terms  of  the  will  of 
George  Harmer,  who  died  in  September,  1786.  All  the  material 
facts,  including  the  contents  of  the  will  in  question,  are  stated  in  the 
opinion  of  Mr.  Justice  Johnson. 

This  cause  was  twice  argued,  by  Mason  and  JIfzitor,  for  the  plaintiff 
and  Key  for  the  defendant. 

IVIarshall,  C.  J.,  having  formerly  been  of  counsel,  did  not  sit; 
Chase,  J.,  was  absent. 
[  •  126  ]      •  The  judges  now  delivered  their  opinions  seriatim. 

Johnson,  J.     This  is  a  writ  of  error  from  the  circuit  court  of 
Virginia,  to  reverse  a  judgment  in  ejectment  given  for  the  defendant 

The  circumstances  of  the  case  come  out  on  a  special  verdict,  from 
which  it  appears  that  George  Harmer,  under  whom  both  parties 
claim,  was  a  citizen  of  the  State  of  Virginia.  That  on  the  25th  of 
June,  1782,  he  made  a  will,  by  which  he  devised  "  all  the  estate  both 
real  and  personal  which  (he)  possessed,  or  was  entitled  to 
[  *  127  ]  in  the  commonwealth  of  Virginia,"  to  certain  trustees,  *  "  in 
trust  upon  these  conditions ;  that  when  John  Harmer,  (his) 
brother,  (then)  a  subject  of  Great  Britain,  shall  be  capable  of  acquiring 
property  in  this  country,  then  they,  or  the  survivor  of  them,  do  con* 
vey,  or  cause  to  be  conveyed,  to  him,  in  fee-simple,  a  good  and  inde- 
feasible title  in  the  said  estate ; "  and  in  case  John  Harmer  should 
not  be  capable  of  acquiring  such  right  before  his  death,  he  then 
direct  the  conveyance  to  be  executed  to  his  nephew,  the  plaintiff; 
and  in  case  of  his  not  being  capable  of  acquiring  lands  before  his 
death,  he  directs  the  estate  to  be  sold  and  the  proceeds  paid  over  to 
other  relations. 

In  the  year  1786  George  Harmer  executes  another  wiU,  which,  as 
every  part  of  it  is  material  to  the  case  before  us,  I  wiU  peruse  at 
length :  "  In  the  name  of  God,  Amen.  I,  Greorge  Harmer,  being 
sick  and  weak  in  body,  but  in  perfect  mind  and  memory,  do  give  and 
bequeathe  unto  Doctor  George  Gilmer,  of  Albemarle  county,  all  the 
estate  called  Marrowbone,  in  the  county  of  Henry,  containing  by 
estimation,  2,585  acres  of  land ;  likevdse,  one  other  tract  of  land  in 
said  county,  called  Horse-pasture,  containing  by  estimation,  2,500 
acres ;  also,  one  other  tract,  in  the  county  aforesaid,  containing  by 
estimation,  667J  acres  of  land,  called  the  Poison-field.  It  is  my 
desire  that  all  my  negroes,  horses,  and  other  property  be  sold,  and 
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after  paying  my  debts,  the  balance,  if  any,  be  remitted  to  my 
nephew,  John  Lambert,  out  of  which  he  shall  pay  his  mother  500Z.," 
&c.  The  testator  died  soon  after  executing  the  last-mentioned  will. 
His  brother,  John  Harmer,  died  in  1793,  having  never  become  a 
citizen. 

The  jury  further  find  that  ^ohn  Lambert,  the  plaintiff,  is  a  British 
subject,  was  born  before  the  revolution,  namely,  in  the  year  1753,  and 
is  heir  at  law  to  the  testator.  The  treaties  with  Great  Britain,  and 
an  act  of  Virginia,  vesting  in  Greorge  Gilmer  any  interest  that  may 
have  escheated,  are  also  found  in  the  verdict  The  land  sued  for  is 
a  part  of  the  Marrowbone  tract.     The  questions  suggested  are  — 

1.  What  estate  is  conveyed  to  Greorge  Gilmer  by  the  will  of  1786  ? 

2.  If  but  an  estate  for  life,  does  the  will  of  1782  repiain  unrevoked 
as  to  the  remainder,  so  as  to  convey  it  to  the  plaintiff? 

3.  And  last.  Is  John  Lambert  disqualified  to  inherit  as  an  alien ; 
or,  if  incapable,  generally  as  such,  is  he  not  protected  by  the  treaties 
existing  between  this  government  and  Great  Britain,  particularly  the 
4ih  article  of  the  treaty  of  London  ? 

To  form  a  judgment  on  the  first  point,  it  is  necessary  to  con- 
sider, 

•  1.  The  general  import  and  effect  of  the  word  estate,  as  [  *  128  ] 
applied  to  a  devise  of  realty. 

2.  Whether  its  general  import  is  controlled  or  altered  by  the  sub- 
sequent words  used  in  a  similar  sense  in  the  will  of  1786. 

I  consider  the  doctrine  as  well  established,  that  the  word  estate, 
made  use  of  in  a  devise  of  realty,  wiU.  carry  a  fee,  or  whatever  other 
interest  the  devisor  possesses.  And  I  feel  no  disposition  to  vary  the 
legal  effect  of  the  word,  whether  preceded  by  my  or  the,  or  followed 
by  at  or  in,  or  in  the  singular  or  plural  number.  The  intent  with 
which  it  is  used  is  the  decisive  consideration ;  and  I  should  not  feel 
myself  sanctioned  in  refining  away  the  operation  of  that  intent,  by 
discriminations  so  minute  as  those  which  have  been  attempted  at 
different  stages  of  English  jurisprudence. 

The  word  estate,  in  testamentary  cases,  is  sufficiently  descriptive 
both  of  the  subject  and  the  interest  existing  in  it.  It  is  unquestion- 
ably true,  that  its  meaning  may  be  restricted  by  circumstances  or 
expressions  indicative  of  its  being  used  in  a  limited  or  particular 
sense,  so  as  to  confiine  it  to  the  subject  alone  ;  but  certainly,  in  its 
general  use,  it  is  understood  to  apply  more  pertinently  to  the  interest 
in  the  subject  To  one  not  accustomed  to  the  discriminations  of 
technical  refinement,  it  would  seem  that  no  doubt  could  be  enter- 
tained as  to  the  interest  devised  to  Gilmer.  The  plain,  ordinary 
import  of  the  words  would  convey  the  idea  of  an  absolute  disposi- 
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tion  of  every  article  of  property  disposed  of  by  the  will.  That  words 
of  inheritance  are  necessary  to  convey  a  fee,  is  certainly  a  good 
general  rule  of  the  common  law ;  but,  in  the  case  of  wills,  it  is 
entirely  subordinate  to  expressions  of  the  testator's  intention. 

In  the  case  before  us,  there  is  no  necessity  for  extending  the  deci- 
sion of  the  court  beyond  the  words  made  use  of  in  disposing  of  the 
Marrowbone  tract.  But  it  is  contended  that  the  words  adopted  by 
the  testator,  in  devising  the  two  other  tracts,  are  used  in  the  same 
sense  as  those  in  the  first  devising  clause,  and  being  of  a 
[  •  129  ]  •more  restricted  signification,  ought  to  limit  the  word  estate 
to  a  description  of  the  mere  locality.  I  think  otherwise. 
When  a  word  is  made  use  of  to  which  a  clear  legal  signification  has 
been  attached  by  successive  adjudications,  it  ought  rather,  in  my 
estimation,  to  control  the  meaning  of  those  of  a  more  equivocal 
purport.  But  the  construction  of  a  will  ought  to  depend  much  more 
upon  the  evident  intent  of  the  testator,  than  upon  the  strict  import 
of  any  term  that  he  may  make  use  of.  Too  critical  an  examination 
of  the  diction  of  a  will  is  rather  calculated  to  mislead  the  court,  than 
to  conduct  it  to  a  just  conclusion. 

I  infer  the  intent  of  the  testator,  in  the  case  before  us,  from  the 
following  circumstances,  extracted  firom  the  special  verdict. 

1.  In  the  first  clause  of  the  will  of  1782,  the  testator  makes  use  of 
the  expression  "  all  the  estate,  both  real  and  personal,  which  I  pos- 
sess, or  am  entitled  to,  in  the  commonwealth  of  Virginia,"  evidently 
under  an  impression  that  the  word  estate  is  sufficient  to  convey  a 
fee ;  because,  out  of  the  estate,  thus  devised  to  his  trustees,  he  in- 
structs them  to  convey  to  his  brother,  or  nephew,  in  the  alternative 
stated,  a  good  and  indefeasible  titie  in  fee-simple. 

2.  There  is  no  reason  to  infer,  firom  any  thing  in  this  case,  that  the 
testator  intended  only  to  make  a  partial  disposition  of  his  property ; 
that  he  intended  to  die  intestate  as  to  any  part  of  it.  The  fair  pre- 
sumption generally  is,  that  he  who  enters  upon  making  a  will,  in- 
tends to  make  a  full  distribution  of  every  thing  that  he  possesses. 
That  such  was  the  particular  intention  of  this  testator,  I  think  fairly 
inferrible  from  the  general  nature  of  the  residuary  bequest  The 
word  other,  in  my  opinion,  is  referable  to  the  whole  preceding  part 
of  the  will,  and  excludes,  as  well  the  lands  devised  to  Gilmer,  as  the 
negroes  and  horses  which  he  directs  to  be  sold.  We  must  give  it 
this  construction,  or  else  suppose,  either  that  the  word  property,  here 
used,  is  confined  to  personalty,  or,  that  it  includes  every  thing  that 

he  possessed,  both  real  and  personal ;  in  which  latter  case 

[  •  130  ]  it  would  comprise  even  the  lands  previously  disposed  *o£ 

It  follows,  therefore,  that  in  the  clause  in  which  he  proposes 
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to  dispose  of  the  whole  residue  of  his  property,  he  omits  making  any 
disposition  of  any  interest  in  the  lands  in  question ;  evidently  as  it 
impresses  me  upon  the  supposition  that  he  had  already  disposed  of 
his  whole  interest  in  them.  What  object  could  the  testator  propose 
to  himself  by  dying  intestate  as  to  the  remainder  in  fee,  in  the  lands 
in  question  ?  He  knew  that  his  heir  at  law  was  ah  alien,  and,  as 
such,  incapable  of  holding  lands  under  a  government  to  which  he  did 
not  owe  allegiance.  This  circumstance  is  evident  from  the  will  of 
1782,  and  it  is  equally  evident  from  the  same  wiU,  that  he  felt  that 
repugnance,  which  is  common  to  all  men,  at  the  idea  of  suffering  his 
lands  to  escheat,  and  knew  the  means  of  preventing  it 

I  am  therefore  of  opinion,  upon  the  first  point,  that  George  Gilmer 
took  a  fee  in  the  land  which  is  the  subject  of  this  suit,  and  this  opi- 
nion disposes  also  of  the  second  point,  and  renders  it  unnecessary 
for  me  to  consider  the  third. 

ft 

Washington,  J.  The  only  question  in  this  cause  which  I  mean 
to  consider  is,  whether  the  will  of  George  Harmer,  made  in  1786, 
passes  to  Greorge  Gilmer  an  estate  in  fee,  or  for  life,  in  the  Marrow- 
bone land.  The  words  of  the  clause  containing  the  bequest  are,  "  I 
give  to  Doctor  George  Gilmer,  of  Albermarle  county,  all  the  estate 
called  Marrowbone,  lying  in  Henry  county,  containing,  by  estima- 
tion, 2,585  acres,  and  likewise,  one  other  tract  called  Horse-pasture, 
containing,  by  estimation,  2,500  acres  ;  also  one  other  tract  contain- 
ing, by  estimation,  667i  acres,  called  the  Poison-field. 

The  rule  of  law  most  certainly  is,  that  where,  in  a  devise  of  real 
estate,  there  are  no  words  of  limitation  superadded  to  the  general 
words  of  bequest,  no  thing  passes  but  an  estate  for  life  ;  but  since,  in 
most  cases,  this  rule  goes  to  defeat  the  probable  intention  of  the  tes- 
tator, who,  in  general,  is  unacquainted  with  technical  phrases,  and  is 
presumed  to  mean  a  disposition  of  his  whole  interest,  unless  he  uses 
words  of  limitation,  courts,  to  effectuate  this  intention,  will  lay  hold 
of  general  expressions  in  the  wiU,  which,  from  their  legal 
impcflrt,  comprehend  the  whole  interest  *  of  the  testator  in  [  *  131  ] 
the  thing  devised.  But  if  other  words  be  used,  restraining 
the  meaning  of  the  general  expressions,  so  as  to  render  it  doubtful 
whether  the  testator  intended  to  pass  his  whole  interest  or  not,  the 
rule  of  law  which  favors  the  right  of  the  heir  must  prevail.  Thus,  it 
has  been  determined,  that  the  words  "  all  my  estate  at  or  in  such  a 
place,"  unless  limited  and  restrained  by  other  words,  may  be  resorted 
to  as  evidence  of  an  intention  to  pass,  not  only  the  land  itself,  but 
also  the  interest  which  the  testator  had  in  it  But  words  which  im- 
port nothing  more  than  a  specification  of  the  thing  devised,  as  "  all 
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my  lands,"  "  all  my  farms,"  and  the  like,  have  never  been  constraed  to 
pass  more  than  an  estate  for  life,  even  when  aided  by  cm  introductory 
clanse,  declaring  an  intention  to  dispose  of  all  his  estate.  Except  for 
the  establishment  of  general  principles,  very  little  aid  can  be  procured 
from  adjudged  cases  in  the  construction  of  wills.  It  seldom  hap- 
pens that  two  cases  can  be  found  precisely  alike,  and  in  the  present 
instance,  I  do  not  recollect  that  a  single,  one  was  read  at  the  bar 
which  bears  an  analogy  to  it.  The  case  of  Wilson  v.  Robinson, 
which  comes  the  nearest  to  it,  is  of  doubtful  authority.  No  reasons 
are  given  by  the  court  for  their  opinion,  and,  tjonsequently,  it  is  im- 
possible to  know  whether  it  was  or  was  not  influenced  by  other  parts 
of  the  wilL  Ibbetson  v.  Beckwith  was  decided  upon  a  manifest 
intent  to  pass  the  inheritance  arising  out  of  the  different  parts  of  the 
will  taken  together,  amongst  which  is  to  be  found  an  introductory 
clause  which  the  chancellor  says,  affords  evidence  that  the  testator 
had  in  view  his  whole  estate.  The  cases  of  The  Countess  of  Bridge- 
water  V,  The  Duke  of  Bolton,  and  Bailis  v.  Gale,  only  lay  down  the 
general  principle,  which  is  not  denied,  that  the  word  "  estate  "  in  a 
will,  standing  alone,  and  unqualified  by  other  words,  is  sufficient  to 
pass  the  whole  of  the  testator's  interest  The  words  "  all  my  land 
and  estate,"  in  the  case  of  Barry  r.  Edgeworth,  express  so  plainly 
an  intention  to  give  a  fee,  that  I  only  wonder  a  question  could  have 
been  made  of  it.  They  are  quite  as  strong  as  if  the  testator  had 
given  the  land,  and  all  his  interest  in  the  land,  where  the  word  estate 
or  interest,  unless  construed,  as  was  done  in  that  case,  would  have 
been  perfectly  nugatory.  In  Goodwin  v.  Groodwin,  the  chancellor 
doubted  whether  the  word  estate  was  not  so  limited  and  restrained 
by  strong  words  of  locality  and  description  as  to  deprive  it  of  the 

interpretation  generally  given  to  it. 
[  •  132  ]  •  In  the  case  now  under  consideration,  there  is  no  intro- 
ductory clause  declaratory  of  an  intention  in  the  testator 
to  dispose  of  the  whole  of  his  estate ;  yet,  I  admit  that  if  he  had 
devised  all  his  estate  called  Marrowbone,  without  using  other  words 
calculated  to  limit  the  technical  meaning  of  the  word  estate,  the  cases 
cited  by  the  defendant's  counsel  would  establish,  beyond  a  doubt, 
that  a  fee  passed.  But  I  cannot  read  this  clause  of  the  will  without 
feeling  satisfied  that  the  testator  did  not  mean  to  use  the  word  estate 
in  its  technical  sense.  For  he  not  only  varies  the  description  of  the 
tracts  of  land  called  Horse-pasture  and  the  Poison-field,  so  as  to  show 
that,  with  respect  to  them,  he  only  meant  to  describe  their  situation 
and  quantity ;  but,  by  using  the  word  "  other,"  it  is  plain,  that  with 
respect  to  the  Marrowbone  estate,  his  design  was  the  same.  Unless, 
in  the  disposition  of  this  latter  estate,  he  had  described,  or  intended 
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to  describe  it  as  so  much  land,  he  could  not,  with  any  propriety, 
speak  of  the  Horse-pasture  estate  as  another  tract  of  land.  It  will 
hardly  be  said  that  the  devise  of  the  last  tracts  passes  more  than  an 
estate  for  life,  unless  the  word  estate,  before  used,  can  be  transferred 
to  those  tracts,  so  as  to  impart  to  the  expressions  there  used,  the 
technical  meaning  given  to  the  word  estate  where  it  stands  alone. 
But  I  cannot  perceive  how  this  is  to  be  done  without  supplying 
words  not  used  by  the  testator,  and  which  there  is  no  necessity  for 
doing  in  order  to  make  sense  of  the  clause  as  it  stands.  It  would,  I 
think,  be  going  too  far  to  supply  more  than  is  necessary  to  make 
each  devise  a  complete  sentence,  and  then  to  introduce  the  preposi- 
tion "  in "  for  the  purpose  of  making  sense  of  the  whole.  Yet,  if 
this  be  not  done,  the  word  estate  cannot,  in  respect  to  the  Horse- 
pasture  and  the  Poison-field  tracts,  be  pressed  into  the  service,  and 
made  in  any  manner  to  fit  the  sentence. 

K  only  an  estate  for  life  in  the  Horse-pasture  and  the  Poison-field 
tracts  passed  to  George  Gilmer,  it  will,  I  think,  be  very  difficult  to 
maintain  that  the  word  estate,  in  the  same  sentence,  governed  by 
the  same  verb,  and  coupled  with  the  words  wiiich  describe  those 
tracts  of  land,  can  be  construed  to  pass  a  fee. 

The  testator  certainly  uses  the  words  estate  and  tract  of  land  as 
synonymous  expressions;  and  then  the  question  will  be, 
whether  the  generality  of  the  first  shall  enlarge  *  the  plain  [  *  133  ] 
and  usual  import  of  the  latter  words,  or  the  latter  reslrsdn 
the  technical  meaning  of  the  former  ?  I  know  of  no  case  where  the 
word  estate  is  used  at  all,  in  which  its  general  import  is  limited  and 
restrained  by  so  many  and  such  strong  expressions  descriptive  of 
the  land,  and  totally  inapplicable  to  the  interest  of  the  testator,  as  in 
the  present  The  words,  the  estate  called  Marrowbone,  lying  in 
Henry  county,  containing,  by  estimation,  so  many  acres,  excite,  at 
first,  no  other  ideas  than  such  as  respect  the  name  and  situation  of 
the  land,  with  the  number  of  acres  contained  in  it.  The  descrip- 
tion would  be  equally  accurate,  whether  the  interest  of  the  testator 
were  a  fee,  or  a  term  for  years. 

If,  then,  we  are  to  search  after  and  to  effectuate  the  intentions  of 
men  supposed  to  be  unacquainted  with  legal  phrases,  and  are,  on  that 
account,  to  construe  the  words  they  use  with  indulgence,  I  think  we 
shall  be  more  likely  to  fulfil  this  duty  by  limiting  the  general  import 
of  a  technical  word,  which,  in  its  common  use,  is  entirely  equivocal, 
and  is  rendered  particularly  ambiguous  in  this  case  by  the  words 
which  inmiediately  attend  it,  than  by  giving  to  the  words,  tract  of  land, 
a  meaning  which  they  do  not,  in  themselves,  import,  and  are  seldom, 
VOL.  1.  46 
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if  ever,  used  to  express  more  than  a  local  description  of  the  thing 
itself. 

As  the  opinion  of  a  majority  of  the  court  is  in  favor  of  the  defend- 
ant upon  the  construction  of  the  wiU,  I  do  not  think  it  necessary  to 
say  any  thing  upon  the  doctrine  of  alienage,  as  that  question  may 
possibly  come  on  in  some  other  case,  in  which  it  must  be  decided. 

Patbrson,  J.  The  devise  in  the  will  of  Greorge  Harmer  was  in- 
tended to  convey  some  interest  in  the  Marrowbone  farm  to  Greorge 
Gilmer ;  and  the  quantity  of  interest,  whether  for  life  or  in  fee,  is  the 
question  now  to  be  considered.  It  is  a  fundamental  maxim,  upon 
which  the  construction  of  every  wiU  must  depend,  that  the  intention 
of  the  testator,  as  disclosed  by  the  will,  shall  be  fully  and  punctually  i 
carried  into  effect,  if  it  be  not  in  contradiction  to  some  established 
rule  of  law.    In  such  case  the  intention  must  yield  to  the  rule.     This 

intention  is  to  be  collected  fiom  the  instrument  itself^  and 
[  *134  ]  not  from  extrinsic  circumstances;  and,  therefore,  the  *will 

of  A  can  afford  little  or  no  aid  in  discovering  the  intention 
and  expounding  the  will  of  B.  Indeed,  the  number  of  cases  which 
are  usually  cited  in  arguments  on  devises,  tend  to  obscure  rather 
than  to  illuminate.  When,  however,  a  particular  expression  in  a  will 
has  received  a  definite  meaning,  by  express  adjudications,  such  defi- 
nite meaning  must  be  adhered  to,  for  the  sake  of  uniformity  of  deci- 
sion, and  of  security  in  the  disposal  of  landed  property.  It  cannot  be 
questioned,  that  the  word  "  estate  "  will  carry  every  thing,  both  the 
land  and  the  interest  in  it,  unless  it  be  restmined  by  particular  ex- 
pressions ;  for  estate  is  ffenus  generaJissimumj  and  comprehends  both 
the  land  and  the  inheritance.  1  Salk,  336 ;  6  Mod.  106 ;  Pr.  Ch. 
264 ;  2  P.  Wms.  524;  Cas.  temp.  Talbot,  157 ;  1  Vez.  226 ;  2  Vez. 
179;  3  Atk.  486;  6  Burr.  2638;  1  Term  Rep.  411.  The  word 
^'estate"  is  the  most  general,  significant,  and  operative,  that  can  be 
used  in  a  will,  and  according  to  all  the  cases,  may  embrace  every 
degree  and  species  of  interestr  If  the  word  '^  estate  "  stand  by  itself 
as  if  a  man  devise  '^  all  his  estate  to  A,"  it  carries  a  fee  from  its  esta- 
blished and  legal  import  and  operation.  Standing  thus  per  5e,  it 
marks  the  intention  of  the  testator,  passes  the  inheritance  to  the  de- 
visee, and  controls  the  rule  in  favor  of  the  heir  at  law.  It  is  true, 
that  this  word,  when  coupled  with  things  that  are  personal  only,  shall 
be  restrained  to  the  personalty.  Nosdtur  a  sociis.  The  word  "  estate  " 
may  also,  from  the  particular  phraseology,  connected  with  the  appa- 
rent intent  of  the  testator,  assume  a  local  form  and  habitation,  so  as 
to  liAit  its  sense  to  the  land  itself.^  Here  uncommon  particularity  of 
description  is  requisite  so  as  to  leave  the  mind  perfectiy  satisfied,  that 
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the  thing  only  was  in  contemplation,  and  nothing  more.  A  descrip* 
tion  merely  local  cannot  be  extended  beyond  locality,  without  depart* 
ing  firom  the  obvious  import  of  the  words ;  and  thus  making,  instead 
of  construing,  the  will  of  the  testator.  But  when  no  words  are  made 
use  of  to  manifest  the  intention  of  the  testator  that  the  term  '^  estate  " 
should  be  taken,  not  in  a  general,  but  in  a  limited  signification,  then 
it  will  pass  a  fee ;  because,  the  law  declares,  that  it  designates  and 
comprehends  both  the  subject  and  the  interest*  Nay,  such  is  the 
legal  import  and  operation  of  the  word  ^'  estate,"  that  it  carries  a  fee, 
even  when  expressions  of  locality  are  annexed.  To  illus- 
trate this  position  by  apposite  and  adjudged  *  cases :  If  [  *  135  ] 
a  man  in  his  will,  says,  ^'  I  give  all  my  estate  in  A,"  it  has 
been  held,  that  the  whole  of  the  testator's  interest  in  such  particular 
lands  passed  to  the  devisee,  though  no  words  of  limitation  are  added. 
2  P.  Wms.  524.  So  the  word  "  estate "  was  held  to  carry  a  fee, 
though  it  denoted  locality,  "  as  my  estate  at  Kirby-HalL"  2  Atk.  37 ; 
Tuffiiell  V.  Page,  S.  C.  Bam.  Ch.  Rep.  9.  On  which  Lord  Hard- 
wicke  observed,  that  though  this  is  a  locality,  yet  the  question  is, 
whether  it  is  such  a  locality  as  is  sufficient  to  show  the  testator's  inten- 
tion merely  to  be  to  convey  the  lands  themselves,  and  not  the  interest 
in  them.  He  was  of  opinion,  that  the  words  were  descriptive  both 
of  the  local  s^niation,  and  the  quantity  of  interest.  And  in  Ibbetson 
V.  Beckwith,  Lord  Talbot  observed,  that  the  word  "  estate,"  in  its 
proper,  legal  sense,  means  the  inheritance,  and  carries  a  fee.  Why, 
indeed,  may  not  locality  and  interest  be  connected,  and  the  same 
words  express  and  convey  both  ?  To  exclude  interest  in  the  subject, 
the  expressions  coupled  with  the  word  "  estate  "  must  be  so  restrictive 
and  local  in  their  nature,  as  to  convey  solely  the  idea  of  locality,  and 
not  to  comprehend  the  quantum  of  interest,  without  doing  violence 
to  the  words  and  intention  of  the  testator.  Besides,  it  is  a  just  re- 
mark, repeatedly  made  by  Lord  Hardwicke  and  Lord  Mansfield, 
that  where  a  general  devise  of  land  is  narrowed  down  to  an  estate  for 
life,  the  intention  of  the  testator  is  commonly  defeated,  because  peo- 
ple do  not  distinguish  between  real  and  personal  property ;  and,  in- 
deed, "common  sense  would  never  teach  a  man  the  difierence;" 
and,  therefore,  judges  have  endeavored  to  make  the  word  "  estate," 
in  a  wiU,  amount  to  a  devise  of  the  whole  interest,  unless  unequivo- 
cal and  strong  expressions  are  added  to  restrict  its  general  significa- 
tion. It  would  be  a  laborious  and  useless  task,  to  enter  into  a  mi- 
nute and  critical  investigation  of  the  great  variety  of  cases  which 
bear  on  this  subject.  They  are  collected  in  a  note  by  the  editor  of 
Willes's  Rep.  296. 
From  the  whole  scope  and  complexion  of  the  will  of  George  Har- 
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mer,  it  is  evident  to  my  mind,  that  the  testator  intended  to  dispose 
of  all  his  property,  both  with  regard  to  the  quantity  and  quality  there- 
of. He  did  not  mean  to  die  intestate  as  to  any  part  of  his  estate ; 
but,  on  the  contrary,  it  was  his  manifest  intention  to  leave  nothing 
undisposed  by  his  wilL  He  directs  that  all  his  negroes, 
[  •  136  ]  •  horses,  and  other  property  be  sold,  &c.,  which  plainly  indi- 
cates what  his  intention  was  in  regard  to  the  lands  which 
he  had  previously  devised.  This  last  clause  evinces  and  illustrates 
the  meaning  of  the  testator,  and  removes  every  particle  of  doubt  from 
my  mind,  as  to  the  true  construction  which  ought  to  be  put  on  the 
word  "  estate.'*  To  effectuate  this  intention,  the  term  "  estate  "  is  to 
be  taken  in  its  largest  signification,  as  comprehending  both  the  sub- 
ject and  the  interest,  the  land,  and  the  inheritance. 

Amidst  the  great  mass  of  cases  arising  on  wills,  it  is  impossible 
to  select  any  two  that  are  exactly  similar.  The  variety  of  expres- 
sions is  infinite ;  and  it  is  from  the  language  that  we  are  to  discover 
the  intent.  The  same  word,  indeed,  may  be  taken  in  a  different  sense 
in  different  wills,  and  even  in  different  parts  of  the  same  will,  owing 
to  its  juxtaposition,  its  associations,  and  the  manner  in  which  it  is 
placed  and  used.  The  case  of  Bailis  v,  Grale,  in  2  Vez.  48,  may 
serve  to  elucidate  the  devise  under  review,  in  more  points  than  one. 
"  I  give  to  my  son,  Charles  Gale,  all  that  estate  I  bought  of  Mead, 
after  the  deatti  of  my  wife."  These  expressions  seem  strongly  to 
mark  locality  in  contradistinction  to  interest  But,  what  says  my 
Lord  HardvTicke  ?  <<  I  am  of  opinion,  that  both  the  thing  itself,  and 
the  estate,  property,  cmd  interest  the  testator  had,  pass  by  the  devise. 
Several  questions  have  arisen  in  courts  of  law  and  equily  on  devises 
of  this  kind ;  but  all  the  latter  determinations  have  extended  and 
leaned  as  much  as  possible  to  make  words  of  this  kind  comprehend, 
not  only  the  thing  given,  but  the  estate  and  interest  the  testator  had 
therein.  But,  it  is  objected,  the  pronoun  *my'  is  not  added;  there 
was  no  occasion  for  it  It  was  necessary  he  should  use  such  words 
as  point  out  the  whole  interest  in  the  land,  which  is  sufficiently  done 
by  the  other  words ;  for  he  bought  of  Mead,  the  land  and  the  fee- 
simple  in  the  land^  which  is  agreeable  to  the  construction  of  ihe 
word  estate,  being  sufficient  to  describe  the  thing,  and  the  interest, 
as  it  is  in  the  case  of  all  my  estate."  So,  in  the  present  will  the 
words,  "  I  give  all  the  estate  called  Marrowbone,"  contain  a  descrip- 
tion of  the  land,  and  the  interest  in  it  The  case  in  Vezey 
[  •  137  ]  is  particularly  *  applicable,  and  worthy  of  attention  in  an- 
other respect,  as  it  affords  a  complete  answer  to  the  distinc- 
tion which  was  ingeniously  raised,  and  attempted  to  be  sustained 
between  the  import  of  the  word  "  my  "  aad  "  the  "  in  devises  like  the 
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present  The  counsel  for  Lambert  contended,  that  the  word  the, 
"  all  the  estate,"  was  descriptive  of  the  thing ;  whereas,  the  word  my, 
<<  all  my  estate,"  was  descriptive  of  the  interest  as  well  as  of  the  thing. 
But,  in  the  case  of  Bailis  v.  Gale,  Lord  Hardwicke  held,  with  great 
clearness,  that  there  was  no  difference  between  a  devise  of  all  my  estate 
at  N,  and  a  devise  of  all  the  estate  at  N ;  and  that  a  fee  passed  in 
either  case.  Nor  ought  this  opinion  to  be  considered  as  extrajudi- 
cial ;  for  the  counsel  in  Bailis  v,  Gale  insisted,  that  the  pronoun  '^  my  " 
was  necessary  to  make  the  devise  carry  a  fee;  and,  therefore,  it 
claimed  very  properly,  the  notice  and  decision  of  the  court  Accord- 
ing to  this  opinion,  a  devise  of  the  estate  called  Marrowbone,  in  the 
county  of  Henry,  must  have  precisely  the  same  construction  and 
effect,  as  a  devise  of  all  my  estate  called  Marrowbone,  in  the  county 
of  Henry;  which,  it  appears  to  me,  would  unquestionably  give  a 
fee. 

Some  expressions  in  a  wHl,  as,  <^  I  give  my  farm,  my  plantation, 
my  house,  my  land,"  do,  of  themselves,  contain  no  more  than  a  de- 
scription of  the  thing,  and  carry  only  an  estate  for  life,  because 
unconnected  with  words  of  inheritance,  or  other  words  of  a  similar 
import  For  we  are  not  permitted  to  enlarge  the  estate  of  a  devise, 
unless  the  words  of  the  devise  itself  be  sufficient  for  that  purpose. 
In  the  present  devise,  the  words,  <^  all  the  estate  called  Marrowbone," 
are  competent  to  carry  the  degree  of  interest  contended  for  on  the 
part  of  the  defendant ;  and  this  construction  accords  with  the  inten- 
tion of  the  testator,  as  disclosed  by  his  wiU.  Whether  it  would  not 
have  been  more  beneficial  to  society  to  have  observed,  from  the  first, 
the  same  technical  phraseology  and  strictness  of  legal  terms  in  de- 
vises, as  in  conveyances  of  landed  property,  is  a  question  which  may 
amuse  the  theoretical  jurist ;  but  which,  as  judges,  we  cannot  seriously 
discuss ;  for  it  is  a  leading  axiom  in  our  system  of  jurispru- 
dence, not  to  be  shaken  by  judicial  authority,  *  that  the  intent  [  *  138  ] 
of  the  testator,  so  far  as  it  is  consistent  with  the  principles 
of  law,  must  be  attended  to,  and  control  the  decision.  I  am,  there- 
fore of  opinion,  that  the  words,  *^  I  give  to  George  Gilmer  all  the 
estate  called  Marrowbone,  in  the  county  of  Henry,"  give  a  fee,  being 
descriptive  equally  of  the  quantity  of  interest,  and  locality  of  the 
thing  devised* 

CusHiNo,  J.  The  first  question  in  this  case  is,  whether  the  devise 
to  Greorge  Gilmer,  in  the  wiU  of  Greorge  Harmer,  made  in  1786, 
carries  a  fee  by  the  words  "^  all  the  estate  called  Marrowbone,  in  the 
county  of  Henry,  containing,  by  estimation,  2,585  acres  of  land," 
&x^  « 

46  • 
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Wills  are  expounded  more  favorably,  to  carry  the  intent  of  the 
testator  into  effect,  than  conveyances  at  common  law,  which  take 
effect  in  the  lifetime  of  the  parties ;  wiUs  being  frequently  made  by 
people  enfeebled  by  age  or  indisposition,  and  without  the  aid  of 
counsel  learned  in  the  law.  Therefore,  words  not  so  technical  for 
the  purpose,  have,  in  a  great  variety  of  cases,  for  above  a  hundred 
years,  been  construed  by  the  judges,  to  carry  a  fee,  which  would  not 
do  so  in  a  deed. 

In  a  number  of  cases,  the  word  '<  estate  "  has  been  determined  to 
comprehend  the  whole  interest  in  the  land.  Among  those  adduced, 
there  are  several  which  appear  to  me  essentially  in  point  to  thje  pre- 
sent case. 

In  the  case,  2  Lev.  91,  (a  case  which  has  since  been  held,  by 
good  judges,  to  be  good  law,)  a  devise  of  "  all  my  tenant-right 
estate,  at  B.  in  Underbarrow,"  was  determined  to  import  a  fee. 

I  see  no  essential  difference  between  that  case  and  this ;  except 
the  particle  "  the  "  instead  of  the  pronoun  "  my,"  which,  in  common 
sense,  and  the  opinion  of  Lord  Hardwicke,  makes  no  difference.  <^  All 
the  estate  "  is,  at  least,  as  extensive  €tnd  comprehensive  as  '^  all  my 
estate." 

In  2  P.  Wms.  523,  the  words  '<  all  my  lands  and  estate  in 

[  •  139  ]  upper  Catesby,  in  Northamptonshire,  were  adjudged  •to 

carry  a  fee.     That  agrees  v^th  the  case  at  bar,  except  that 

the  word  "lands"  precedes  "estate,"  which   I  think  immateriaL 

"  Estate  "  is  the  most  operative  word. 

In  the  case  of  Bailis  v.  Grale,  2  Vez.  48,  a  devise  of  "  aU  that 
estate  that  I  bought  of  Mead,"  was  determined  by  Lord  Hardwicke 
to  be  of  a  fee.  This,  I  think,  is  substantially  like  the  case  at  bar; 
and  by  him,  that,  the  or  my,  makes  no  material  difference.  Add  to 
this,  what  seems  to  make  the  point  conclusive,  the  testator  appear^ 
to  have  a  design  to  dispose  of  his  whole  estate. 

The  other  cases  cited  do  not  appear  to  contradict  these ;  but,  vary- 
ing in  some  circumstances,  seem  not  so  directly  applicable ;  yet  by 
the  spirit  and  reasonings  attending  them,  they  tend  to  confirm  the 
rectitude  of  the  other  decisions  which  are  more  directly  in  point. 

The  latter  part  of  the  devise  in  question,  of  several  tracts  of  land 
immediately  succeeding  the  devise  of  "  all  the  estate  called  Marrow- 
bone, in  the  county  of  Henry,"  &c.,  if  considered  as  not  carrying  a 
fee,  I  conceive,  would  not,  however,  control  or  restrict  the  prior  part 
of  the  devise  of  "  all  the  estate  called  Marrowbone,"  &c  Rather 
than  that,  I  should  suppose  the  former  part  would  carry  spirit  and 
meaning  to  the  latter.  But  that  is  not  necessary  now  to  be  deter- 
mined. 
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The  first  point  being  determined  in  favor  of  the  defendant,  the  for- 
mer judgment  must  be  afErmed. 

4  C.  821 ;  10  W.  204;  10  F.  177. 


*  Hodgson  v.  Butts.  [  *  140  ] 

8  C.  140. 

The  Yii^nia  "act  concerning  convejrances/'  indndefl  mortgages  of  personal  property,  and 
such  a  mortgage  admitted  to  record  on  the  oaths  of  onlj  two  subscribing  witnesses,  is  void 
as  against  a  creditor  who  had  notice  of  the  mortgage. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia.  The  defendant  was  master  of  the  schooner  Mississippi, 
wjiich  together  with  her  freight  was  mortgaged  to  the  plaintifE  An 
indorsement  of  the  fact  that  the  vessel  had  been  thus  mortgaged 
was  made  on  the  register,  which  was  delivered  to  the  defendant  be- 
fore the  voyage,  in  which  the  freight  in  question  was  earned,  was 
begun.  The  vessel  was  not  taken  possession  of  by  the  mortgagee 
until  after  this  freight  had  been  earned.  The  defendant,  as  master, 
had  accounted  with  the  mortgagors  and  been  allowed  by  them  credit 
for  disbursements  and  wages  on  this  and  a  former  voyage. 

The  other  material  facts  appear  in  the  opinion  of  the  court 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  155  ] 
This  suit  was  instituted  to  recover  the  freight  of  a  vessel 
of  which  the  plaintiff  was  a  mortgagee.  Upon  inspecting  the  deed, 
which  is  the  foundation  of  the  action,  it  appears  to  have  been  ad- 
mitted to  record,  on  the  oath  of  only  two  subscribing  witnesses.  This 
suggested  the  preliminary  question,  whether  a  deed  of  mortgage,  so  re- 
corded, was  not  absolutely  void  as  to  creditors  and  subsequent  purcha- 
sers ?  This  question  depends  on  the  construction  of  two  acts  of  the 
legislature  of  Virginia.  The  first  is  entitled,  ^^An  act  for  regulating 
conveyances."  The  4th  section  of  that  act  is  in  these  words : 
•"All  bargains,  sales,"  &c.  The  first  member  of  the  sen-  [  *  156  ] 
tence  relates  to  lands  only ;  the  second  to  marriage  settle- 
ments, wherein  either  lands  or  personal  estate  should  be  settled ;  and 
the  third  relates  to  deeds  of  trust  and  mortgages.  Terms  descrip- 
tive of  personal  estate  are  omitted,  but  the  word  "whatsoever" 
would  certainly  comprehend  a  mortgage  of  a  personal  chattel,  as 
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well  as  of  lands,  if  not  restrained  by  other  words  manifesting  an 
intent  to  restrain  them. 

It  is  argned  that  this  intent  is  dearly  manifested.  The  whole  act 
relates  to  real  estate,  except  that  part  of  it  which  respects  marriage 
settlements.  Its  title  is  '^An  act  concerning  conveyances,"  and  all 
its  provisions  are  adapted  to  the  conveyance  of  lands,  except  in  the 
particular  case  of  marriage  settlements ;  and  in  that  case,  the  act 
provides  cjipressly  for  recording  a  settlement  of  chattels.  This  act, 
it  is  said,  contains  no  "  directions  "  for  recording  a  deed  of  trost  or 
mortgage  for  a  personal  thing,  and,  consequently,  such  deed  cannot 
be  within  it. 

The  first  section  of  the  act  respects  conveyances  of  lands  only, 
and  directs,  that  they  shall  be  acknowledged  or  proved  by  the  oath 
of  three  witnesses  in  the  general  court,  or  court  of  the  district,  county, 
city,  or  corporation  in  which  the  lands  lie. 

The  second  respects  marriage  settlements,  and  directs,  that  if  lands 
be  conveyed  or  covenanted  to  be  conveyed,  they  shall  be  ptoved  and 
recorded  in  the  same  manner  as  had  been  prescribed  in  the  first  sec- 
tion ;  but  if  only  slaves,  money,  or  other  personal  thing  be  settled, 
the  deed  is  to  be  proved  and  recorded  before  the  court  of  the  district, 
county,  or  corporation  in  which  the  party  dwells,  or  as  afterwards 
directed. 

The  3d  section  relates  only  to  the  proving  and  recording  of  livery 
of  seisin. 

Then  follows  the  4th  section,  which  requires,  among  other  enu« 
merated  conveyances,  that  ^'  all  deeds  of  trust  and  mortgeiges  what- 
soever "  shall  be  void  as  to  creditors  and  subsequent  purchasers,  if 
not  CM^owledged  or  proved,  and  recorded  ^  according  to 
[  *  167  ]  the  directions  *  of  the  act"  There  being  no  "directions" 
which  are  applied  to  mortgages,  imless  lands  bb  conveyed 
in  them,  it  has  been  ai^ed  that  such  mortgages  only  as  convey 
lands  are  comprehended  within  the  act. 

The  act,  it  must  be  acknowledged,  is  very  obscurely  penned  in  this 
particular  respect,  and  there  is  so  much  strength  in  tiie  argument  for 
confining  it  to  mortgages  of  lands,  that,  if  a  mortgage  of  personal  chat- 
tel could  be  brought  within  the  provisions  of  any  other  act,  the  court 
would  be  disposed  to  adopt  the  construction  contended  for. 

The  plaintiff  insists  that  such  a  mortgage  is  comprehended  in  the 
2d  section  of  the  "  Act  to  prevent  firauds  and  perjuries." 

That  act  avoids  firaudulent  conveyances ;  and  declares,  that  deeds 
of  personal  chattels,  not  upon  a  valuable  consideration,  where  the 
possession  remains  with  the  donor,  or  a  reservation  of  interest  in  the 
donor,  where  possession  passes  to  the  donee,  shall  be  firaudulent 
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and  void,  unless  proved  and  recorded  according  to  the  directions  of 
the  act  A  mortgage  made  on  a  valuable  consideration  would  be 
very  clearly  excluded  from  the  2d  section,  although  the  act  con- 
tained nothing  further  on  the  subject.  But  to  remove  the  possibility 
of  doubt,  the  3d  section  declares,  that  the  act  shall  not  extend  to  any 
conveyance  made  "upon  good  consideration  and  hondfideP 

The  meaning  of  the  word  "  good,"  in  the  statute  of  frauds,  is  set- 
tled to  be  the  same  vrith  "  valuable." 

It  is,  therefore,  perfectly  dear,  that  the  case  is  altogether  omitted, 
or  is  provided  for  in  the  act  concerning  conveyances.  In  a  country 
"where  mortgages  of  a  particular  kind  of  personal  property  are  fre- 
quent, it  can  scarcely  be  supposed  that  no  provision  would  be  made 
for  so  important  and  interesting  a  subject.  The  inconvenience  result- 
ing from  the  total  want  of  such  a  provision  would  certainly  be  great; 
and  the  court,  therefore,  ought  not  to  suppose  the  case  to  be  entirely 
omitted,  if  there  be  any  legislative  act  which  may  fairly  be 
construed  *  to  comprehend  it  The  act  concerning  convey-  [  *  158  ] 
ances,  although  not  penned  with  that  clearness  which  is  to 
be  wished,  does  yet  contain  terms  which  are  sufficient  to  embrace  the 
case,  and  the  best  judicial  opinions  of  that  State  concur  in  this  ex- 
position of  it 

Although  the  point  was  not  directly  decided  in  the  case  of  Hill  v. 
Claiborne,  the  court  of  appeals  appear  to  have  proceeded  on  this  con- 
struction ;  and  Judge  Tucker,  in  discussing  this  subject,  avows  the 
same  opinion. 

Upon  a  consideration  of  the  acts  on  this  subject,  Butts  being  a  cre- 
ditor, it  is  the  opinion  of  the  court,  that  the  deed  of  mortgage,  in  the 
proceedings  mentioned,  was  void  as  to  him. 

The  counsel  for  the  plaintiff  contends,  that,  although  the  mortgage 
deed  be  void,  yet  Hodgson  is  entitled  to  recover,  because  he  has  paid 
money  to  the  order  of  Butts,  under  the  mistaken  opinion  that  he  was 
entitled  to  the  freight 

This  allegation  is  not  made  out  in  point  of  fact  Hodgson  was  in 
possession  of  the  vessel  as  the  absolute  purchaser  before  he  paid  for 
the  disbursements  he  is  now  endeavoring  to  recover.  It  does  not  ap- 
pear that  he  paid  these  disbursements  in  the  confidence  of  receiving 
the  freight,  or  that  he  was  not  compellable  to  pay  them  as  owner  of 
the  vessel.  The  freight  had  previously  been  applied  by  Butts,  under 
the  authority  of  the  Hamiltons,  to  the  payment  of  a  debt  due  to  him- 
self. He  had  a  right,  as  a  general  creditor,  to  retain  that  freight  as 
against  the  original  owners,  or  their  assignee. 

The  court  is  of  opinion  that  the  judgment  of  the  circuit  court  is 
to  be  affirmed*  VTith  costs. 

18  P.  107. 
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[  *  159  ]  *  Unitep  States  v.  Benjaion  Mobe. 

8  C.  159. 

The  sapreme  court  has  not  jarisdiction  of  a  writ  of  error  to  the  clrcait  oonrt  for  the  District 

of  Colombia  in  a  criminal  case. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  case 
is  sufficiently  stated  in  the  opinion  of  the  court 

[  •  172  ]  •  Marshall,  C.  J^  delivered  the  opinion  of  the  court,  as 
follows: 

This  is  an  indictment  against  the  defendant  for  taking  fees,  imder 
color  of  his  office,  as  a  justice  of  the  peace  in  the  District  of  C!o- 
lumbia. 

A  doubt  has  been  suggested  respecting  the  jurisdiction  of  this 
court,  in  appeals  on  writs  of  error,  from  the  judgments  of  the  circuit 
court  for  that  district,  in  criminal  cases ;  and  this  question  is  to  be 
decided  before  the  court  can  inquire  into  the  merits  of  the  case. 

In  support  of  the  jurisdiction  of  the  court,  the  attorney-general 
has  adverted  to  the  words  of  the  constitution,  from  which  he  seemed 
to  argue,  that  as  criminal  jurisdiction  was  exercised  by  the  courts  of 
the  United  States,  under  the  description  of  "  all  cases  in  law  and 
equity  arising  under  the  laws  of  the  United  States,"  and  as  the  ap- 
pellate jurisdiction  of  this  court  was  extended  to  all  enu- 
[  *  173  ]  merated  cases,  other  than  those  *  which  might  be  brought 
on  originally,  ^<  with  such  exceptions,  and  under  such  regu- 
lations, as  the  congress  shall  make,"  that  the  supreme  court  possessed 
appellate  jurisdiction  in  criminal,  as  well  as  civU  cases,  over  the  judg* 
ments  of  every  court,  whose  decisions  it  would  review,  unless  tiiere 
should  be  some  exception  or  regulation  made  by  congress,  which 
should  circumscribe  the  jurisdiction  conferred  by  the  constitution. 

This  argument  would  be  unanswerable,  if  the  supreme  court  had 
been  created  by  law,  without  describing  its  jurisdiction.  The  con* 
stitution  would  then  have  been  the  only  standard  by  which  its  pow- 
ers could  be  tested,  since  there  would  be  clearly  no  congressional 
regulation  or  exception  on  the  subject 

But  as  the  jurisdiction  of  the  court  has  been  described,  it  has 
been  regulated  by  congress,  and  an  affirmative  description  of  its 


^  Johnson,  J.,  was  absent  when  this  was  delirered. 
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powers  must  be  understood  as  a  regulation,  under  the  constitution, 
prohibiting  the  exercise  of  other  powers  than  those  described. 

Thus  the  appellate  jurisdiction  of  this  court,  from  the  judgments 
of  the  circuit  courts,  is  described  affirmatively.  No  restrictive  words 
are  used.  Yet  it  has  never  been  supposed  that  a  decision  of  a  cir- 
cuit court  could  be  reviewed,  unless  the  matter  in  dispute  should 
exceed  the  value  of  $2,000.  There  are  no  words  in  the  act  re- 
straining the  supreme  court  from  taking  cognizance  of  causes  under 
that  sum ;  their  jurisdiction  is  only  limited  by  the  legislative  declara- 
tion, that  they  may  reexamine  the  decisions  of  the  circuit  court, 
where  the  matter  in  dispute  exceeds  the  value  of  $2,000. 

This  court,  therefore,  will  only  review  those  judgments  of  the  cir- 
cuit court  of  Columbia,  a  power  to  reexamine  which,  is  expressly 
given  by  law. 

On  examining  the  act  ^  concerning  the  District  of  Columbia,"  the 
court  is  of  opinion,  that  the  appellate  jurisdiction  granted  by  that  act, 
is  confined  to  civil  cases.  The  words  <^  matter  in  dispute,"  seem  ap- 
propriated to  civil  cases,  where  the  subject  in  contest  has 
*a  value  beyond  the  sum  mentioned  in  the  act  But,  in  [  *174  ] 
criminal  cases,  the  question  is  the  guilt  or  innocence  of 
the  accused.  And  although  he  may  be  fined  upwards  of  $100,  yet 
that  is,  in  the  eye  of  the  law,  a  punishment  for  the  offence  commit- 
ted, and  not  the  particular  object  of  the  suit. 

The  writ  of  error,  therefore,  is  to  be  dismissed,  this  court  having  no 
jurisdiction  of  the  case. 

4  C.  75  ;  8  P.  198 ;  5  P.  190;  U  P.  599 ;  9  H.  571 ;  14  H.  108. 


FaW  V.   BOBEBDEAU'S   ExECUTOR. 

8  C.  174. 

Under  the  act  of  Virginia,  (Rev.  Code,  169,  c.  92,  s.  56,)  allowing  three  yearn  to  bring  ac- 
tions after  the  remoral  of  disabilitiefl,  the  disability  is  not  remoyed  by  a  non-resident's 
coming  into  the  State,  unless  the  defendant  was  then  a  resident,  so  that  he  could  be 
sued. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  ac- 
tion was  assumpsit,  and  a  general  verdict  was  taken  for  the  plaintiiF^ 
subject  to  the  opinion  of  the  court  on  the  following  statement  of 
facts: 
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[  •ITS  ]  •"  That  the  debt  found  by  the  verdict  waa  due  by  Ihe 
defendanf  B  testator  to  the  plaintifl|  in  the  year  1786.  That 
the  testator  died  in  1794.  The  plaintiff  was  a  resident  of,  and  in  the 
State  of  Maryland,  and  out  of  the  conunonwealth  of  Virginia,  when 
the  articles  were  delivered  for  which  the  suit  was  brought,  and  when 
the  debt  was  contracted  and  continued  so  in  Maryland,  and  out  of 
the  said  commonwealth,  until  the  month  of  June,  1795,  when  he  re- 
moved to  Alexandria  to  live,  and  hath  lived  there  ever  since.  That 
in  the  year  1786,  after  the  cause  of  action  accrued,  the  plaintiff* 
passed  through  the  town  of  Alexandria,  and  was  for  a  short  time 
therein,  but  not  as  a  resident  thereof" 

Upon  this  statement  of  facts,  the  judgment  of  the  court  below 
was  for  the  defendant;  and  the  plaintiff  brought  the  present  writ  of 
error. 

[  *177  ]      *  Marshall,  C.  J.,  after  stating  the  case,  delivered  the 
opinion  of  the  court.     There  being  a  general  verdict  for  the 
plaintiff,  it  is  necessary,  in  order  to  justify  a  judgment  for  the  defend- 
ant, that  the  statement  of  facts,  upon  which  he  relies,  should 
[  *178  ]  contain  all  ihe  circumstances  necessary  *to  support  such  a 
judgment ;  otherwise  the  judgment  must  be  rendered  upon 
the  verdict  for  the  plaintiff 

The  five  years  mentioned  in  the  56th  section  of  the  act  of  assembly, 
must  have  elapsed  before  the  death  of  the  testator.  If  they  did  not, 
no  lapse  of  time  after  his  death  can  bring  the  case  within  the  purview 
of  this  act  In  the  present  case,  the  five  years  had  elapsed.  But 
there  is  a  saving  clause,  in  the  following  words :  ^  Saving  to  aU  per- 
sons non  compos  mentis^  femes  covert^  infants,  imprisoned,  or  out  of 
this  commonwealth,  who  may  be  plaintifis  in  such  suits,  three  years 
after  their  several  disabilities  removed." 

It  is  one  of  the  facts  stated,  that  the  plaintiff  was  within  the  com- 
monwealth of  Virginia,  in  the  year  1786,  after  the  cause  of  action 
accrued :  and  hence  it  is  argued  that  he  is  not  within  the  saving 
clause  of  the  section,  and  that,  to  exclude  him  firom  the  benefit  of 
that  clause,  it  is  not  necessary  that  he  should  have  become  a  resident 
of  that  State. 

The  court  has  not  been  able  to  find  any  case  in  which  this  ques- 
tion has  been  decided.  We  are,  therefore,  obliged  to  form  an  opi- 
nion firom  a  consideration  of  the  act  itselfl 

The  words  of  the  act  are,  ^<  out  of  this  commonwealth,"  and  such 
persons  may  bring  their  actions  within  three  years  after  their  '^  disa- 
bility" removed. 

The  court  is  of  opinion,  that  the  disability  is  removed  at  the  mo- 
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ment  when  the  person  comes  into  the  commonwealth ;  and  he  must 
bring  his  action  within  three  years  from  that  time. 

Bat  something  fiarther  than  this  was  necessary  to  authorize  a 
judgment  for  the  defendant.  It  ought  to  have  appeared  that  Ro- 
berdeau  was  a  resident  of  the  State  of  Virginia  at  the  time  the 
plaintiflf  came  into  that  State  in  1786 ;  and  that  fact  is  not  in  the 
case  stated.  The  judgment,  therefore,  ought  to  have  been  for  the 
plaintiff,  and  not  for  the  defendant 

Judgment  reversed,  with  costs,  and  judgment  entered  for  the  plain- 
tiff on  the  verdict. 

16  P.  291 ;  7  H.  838. 


•Ray  v.  Law.  [•119] 

8  C.  179. 
A  decree  for  a  sale  under  a  mortgage  is  sach  a  final  decree  as  may  be  appealed  from. 

Rat  had  prayed  an  appeal  from  a  decree  of  the  circuit  court  for 
the  District  of  Columbia,  ordering  a  sale  under  a  mortgage,  he  being 
a  subsequent  mortgagee.  The  appeal  having  been  disallowed,  he 
presented  a  petition  to  this  court,  not  accompanied  by  a  copy  of  the 
record. 

Marshall,  C.  X  We  can  do  nothing  without  seeing  the  record,  and 
the  papers  offered  cannot  be  considered  by  us  as  a  record. 

*The  court,  however,  is  of  opinion,  that  a  decree  for  a  [  *180  ] 
sale  under  a  mortgage,  is  such  a  final  decree  as  may  be 
appealed  from.     We  suppose,  that  when  the  court  below  understands 
that  to  be  our  opinion,  it  will  allow  an  appeal,  if  it  be  a  case  to 
which  this  opinion  appUes. 

10  W.  502 ;  18  P.  6. 


Lew  t^.  Gadsbt. 

3  C.  180. 

If  a  writfen  instroment  exhibits  an  usnrions  contract,  it  is  for  the  court  to  constme  it|  and 
the  jnry  are  not  at  liberty  to  infer  extraneons  facta  which  would  remore  the  taint  of 
nnirj.  ' 

VOL,  I.  47 
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Error  to  the  circuit  court  for  the  District  of  Colnmbia.  The  action 
was  assumpsit^  by  Levy,  as  indorsee  of  a  promissory  note.  The  gene- 
ral issue,  and  several  special  pleas  of  usury,  were  pleaded*  The  judg- 
ment was  for  the  defendant,  upon  the  ground  that  usury  appeared  by 
the  following  paper  writing,  which  was  introduced  by  the  defendant. 

[  'ISl  ]      •"Georgetown,  November  9th,  1797.    Received  of  Mr. 

John  IVFIntosh,  his  two  notes,  one  payable  to  John  Gadsby 
for  fourteen  hundred  and  thirty-six  dollars  and  sixty-two  cents,  dated 
the  first  instant,  negotiable  at  the  bank  of  Alexandria,  at  six  months 
after  date,  indorsed  by  said  Gadsby ;  the  other  to  Thomas  J.  Beatty, 
of  same  date,  at  three  months  after  date,  for  twelve  hundred  and 
seventy  dollars  and  eighty-seven  cents,  negotiable  at  the  Bank  of 
Columbia,  and  indorsed  by  said  Beatty.  The  two  notes  making  the 
sum  of  two  thousand  seven  hundred  and  seven  dollars  and  forty-nine 
cents,  which,  when  paid,  is  on  account  of  money  due  me  from  the 
firm  of  Levy  &  AFIntosh,  equal  to  two  thousand  two  hundred  and 
ten  dollars  and  twenty-four  cents,  as  by  their  account,  handed  me 
by  the  said  IVFIntosh,  dated  October  23d,  1797 ;  and  as  the  said  AFIn- 
tosh agrees  he  is  receiving  an  interest  equal  to  the  difference  twixt 
the  sum  due  me,  as  per  their  account  current,  and  the  notes  payable, 
he,  therefore,  allows  me  the  same  interest  as  the  one  he  is  receiving 

for  my  money.  Therefore,  on  a  settlement  of  accounts,  I 
[  •182  ]  am  'only  to  stand  debited  for  twenty-two  hundred  and  ten 

dollars  and  twenty-four  cents,  $2,210.24,  due  as  per  account 
current ;  $497.25  interest ;  $2,707.49.  "  N.  Levy." 

[  •  186  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

It  was  slightly  contended  by  the  counsel  for  the  plaintiff  in 
error,  that  when  usury  has  been  specially  pleaded,  and  the  evidence  ad- 
duced to  support  such  plea  has  been  adjudged  by  the  court  to  be  inap- 
plicable to  the  facts  so  pleaded,  the  same  evidence  cannot  be  admitted 
upon  the  plea  of  non  assumpsit  No  cases  in  support  of  this  position 
have  been  cited,  and  it  does  not  appear  to  be  supported  by  reasoning 
from  analogy.  In  cases  where  there  are  special  and  general  counts 
in  a  declaration,  and  the  evidence  does  not  support  the  special  counts, 
the  plaintiff  is  allowed  to  apply  the  same  evidence  in  support  of  the 
general  counts.  On  a  parity  of  reasoning,  the  defendant  should  be 
permitted  to  give  in  evidence,  upon  the  plea  of  non  (assumpsit,  the 
same  facts  which  were  adjudged  inapplicable  to  the  special  pleas, 
but  which  might  have  been  received  on  the  general  plea,  if  the 
special  pleas  had  not  been  pleaded. 

The  counsel  for  the  plaintiff  has  also  contended,  that  although  the 
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paper  writing  produced  would,  on  the  face  of  it,  import  a  usurious 
contract,  yet,  as  the  jury  might  possibly  have  inferred  from  it  certain 
extrinsic  facts,  which  would  have  shown  the  contract  not  to  have 
been  within  the  act,  the  jury  ought  to  have  been  left  at  liberty  to 
infer  those  facts.  But  in  this  case  the  question  arises  upon  a  written 
instrument,  and  no  principle  is  more  clearly  settied,  than  that  the 
construction  of  a  written  evidence  is  exclusively  with  the  court. 

This  court  is  of  opinion,  that  the  court  below  has  correctly  con- 
strued the  instrument  upon  which  the  question  arose,  and  that,  there- 
fore, tiiere  is  no  error  in  the  judgment 

Judgment  affirmed^  mth  costs. 

7  P.  103 ;  3  H.  62. 


*The  Marine  Insurance  Company  of  Alexandria  v,  [  *187  ] 

Wilson. 

3  C.  187. 

A  report  of  sarvejon  that  a  yessel  is  unsound  on  the  17th  of  Norember,  1802,  at  a  port  of 
necessity,  does  not  conclosively  prove  that  she  was  so  at  the  outset  of  the  voyage  on  the 
24th  of  October,  1802,  in  the  absence  of  all  parol  eyidence. 

Error  to  the  circuit  court  for  the  District  of  Columbia  in  an  ac- 
tion of  covenant,  founded  on  a  policy  of  insurance,  which  contained 
this  clause :  "  If  the  above  vessel,  after  a  regular  survey,  shall  be 
condemned  for  being  unsound,  or  rotten,  the  underwriters  shall  not 
be  bound  to  pay  the  subscription  on  this  policy."  The  vessel 
sailed  from  Alexandria  on  the  24th  October,  1802,  put  into  Norfolk, 
was  surveyed  on  the  17th  and  24th  of  November,  1802,  and  recom- 
mended to  be  sold  as  not  worth,  when  repaired,  the  cost  of  repairing. 
But  neither  survey  stated  that  her  defects  proceeded  from  mere  de- 
cay, or  indicated  particularly  their  nature ;  and  the  first  stated  that 
she  sprung  aleak  in  consequence  of  having  met  vdth  heavy  gales  of 
wind. 

*  Marshall,  C.  J.,  declined  giving  an  opinion,  conceiving  [  *191  ] 
himself  to  be  in  a  remote  degree  interested  in  the  stock  of 
the  insurance  company. 


656         SUPREME  COURT  OF  THE  UNITED  STATES. 

WUaon  V.  Codinan*8  Ezecntor.    8  C. 

[  *192  ]      *  The  other  three  judges  delivered  their  opinions  seriatim^ 
as  follows : 

Washington,  J.  It  does  not  appear  upon  the  record  that  any 
other  evidence  was  offered  to  prove  the  vessel  nnsoimd  on  the  241ii 
of  October,  than  the  report  of  the  surveyors.  No  parol  testimony 
appears  to  have  been  offered  to  explain  the  report,  or  to  apply  it  to 
the  time  of  commencing  the  risk.  The  bill  of  exceptions  is  repug- 
nant It  asks  an  opinion  predicated  upon  the  unsoundness  of  the 
vessel  on  the  24th  of  October,  and  relies  upon  the  report  of  the  sur- 
veyors, which  applies  only  to  the  17th  of  November.  K  it  was  in- 
tended to  bring  before  this  court  the  propriety  of  admitting  parol 
evidence  to  explain  the  report,  that  question  does  not  appear  to  arise 
from  the  record. 

I  see  no  reason  for  reversing  the  judgment 

I  do  not,  however,  mean  to  be  understood,  that  if  parol  evidence 
had  been  offered,  it  would  have  been  proper  to  receive  it.  I  give  no 
opinion  upon  that  point 

Paterson,  J.  No  parol  evidence  appears  upon  the  record  to  show 
that  the  report  of  the  surveyors  refenred  to  the  24th  of  October.  The 
conclusiveness  of  the  report,  therefore,  did  not  come  before  the  court 
It  is  not  a  point  in  the  cause. 

Gushing,  J.  This  is  an  action  on  a  policy  of  insurance.  The 
defence  set  up  is,  that  the  vessel  was  unsound  and  rotten  on  the  24lh 
of  October,  when  the  risk  commenced ;  and  it  is  alleged  that  the 
report  of  the  surveyors  is  conclusive  evidence  of  that  fact  But  the 
report  does  not  apply  to  that  time.  Let  the  judgment  be  aflSrmed 
with  costs. 

7  W.  681. 


[  •lOS  ]  •Wilson  v.  Codman's  Executor. 

3  C.  193. 

Under  the  31  st  section  of  the  Judiciary  Act,  (I  Stats,  at  Lai^,  90,)  aa  ezecotor  maj  oome 
in,  Tolantarily,  to  prosecute,  and  tiie  defendant  is  not  thereby  entitled  to  delay;  and 
after  the  order  for  his  admission  has  been  made  it  is  too  hlte  to  contest  the  fiict  thai  he  if 
executor. 
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^  replication  which  fortifies  the  declaration  is  not  a  departure ;  and  if  it  avoids  the  plea 
shoald  conclude  with  a  yerification.  An  immaterial  ayerment,  not  matter  of  description 
of  a  written  instrument,  need  not  be  proyed. 

Error  to  the  circuit  court  for  the  District  of  Columbieu  The  ac* 
tion  was  debt,  by  John  Codman,  as  assignee  of  a  promissory  note 
made  by  the  defendant,  payable  to  A.  &  W.  Ramsay.  An  act  of 
Virginia  authorizes  the  assignee  of  a  promissory  note  to  maintain 
debt  against  the  maker.  The  declaration  alleged  the  assignment  to 
be  for  value  received.  The  action  was  entered  at  the  June  term, 
1803.  At  the  December  term,  1803,  the  plaintiff's  death  was  sug* 
gested,  and  on  motion  of  Stephen  Codman  it  was  ordered  that  he, 
as  executor  of  John  Codman,  deceased,  be  made  plaintifi^  with  leave 
to  prosecute. 

Under  the  general  issue  atrial  was  had,  and  four  bills  of  exceptions 
taken.  The  first  was  to  the  refusal  of  the  court  to  require  the  plain- 
tiff to  produce  his  letters  testamentary.  The  second  related  to  re- 
ceipts of  money  by  the  Ramsays  from  the  defendant,  and  is  explained 
in  the  opinion  of  the  court  The  third  was  to  the  ruling  that  the 
plaintiff  need  not  prove  that  the  assignment  was  for  value  received. 
And  the  fourth  to  the  admission  of  the  assignment  in  evidence. 

Besides  the  general  issue  the  defendant  pleaded  that  before  the 
alleged  assignment  A.  &  W.  Bamsay  had  been  declared  bankrupts. 
The  plaintiff  replied  that  A.  &  W.  Ramsay  took  the  note  as  agents 
of  the  testator,  in  payment  of  a  debt  due  to  him,  and  so  held  it  in 
trust  for  him  when  they  became  bankrupt.  To  this  replication  there 
was  a  demurrer. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  206  ] 

The  first  question  which  presents  itself  in  this  case  is, 
was  the  defendant  entitled  to  oyer  of  the  letters  testamentary  at  the 
term  succeeding  that  at  which  the  executor  was  admitted  a  plaintiff 
in  the  cause  ? 

It  is  contended,  on  the  part  of  the  defendant,  that  on  the  suggestion 
of  the  death  of  either  plaintiff  or  defendant,  a  scire  facias  ought  to 
issue,  in  order  to  bring  in  his  representative ;  or,  if  a  scire  facias 
should  not  be  required,  yet  that  the  opposite  party  should  have  the 
same  time  to  plead  and  make  a  proper  defence  as  if  such  process 
had  been  actually  sued. 

The  words  of  the  act  of  congress  do  not  seem  to  countenance  this 
opinion.  They  contemplate  the  coming  in  of  the  executor  as  a  volun- 
tary act,  and  give  the  scire  facias  to  bring  him  in,  if  it  shall  be  neces- 
sary, and  to  enable  the  court  <^  to  render  such  judgment 

against  the  estate  of  the  *  deceased  party,"  ^'  as  if  the  [  *  207  ] 

47* 
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executor  or  administrator  had  voluntarily  made  himself  a  party  to 
the  suit"  From  the  language  of  the  act  this  may  be  done  instanier. 
The  opinion  that  it  is  to  be  done  on  motion,  and  that  the  party  may 
immediately  proceed  to  trial,  derives  strength  from  the  provision, 
that  the  executor  or  administrator,  so  becoming  a  party,  may  have 
one  continuance.  This  provision  shows  that  the  legislature  supposed 
the  circumstance  of  making  the  executor  a  party  to  the  suit,  to  be 
no  cause  of  delay.  But  as  the  executor  might  require  time  to  inform 
himself  of  the  proper  defence,  one  continuance  was  allowed  him  for 
that  purpose.  The  same  reason  not  extending  to  the  other  party,  the 
same  indulgence  is  not  extended  to  him. 

There  is,  then,  nothing  in  the  act,  nor  is  there  any  thing  in  the 
nature  of  the  provision,  which  should  induce  an  opinion  that  any 
delay  is  to  be  occasioned  where  the  executor  makes  himself  a  party, 
and  is  ready  to  go  to  triaL  Unquestionably  he  must  show  himself 
to  be  executor,  unless  the  fact  be  admitted  by  the  parties ;  and  the 
defendant  may  insist  on  the  production  of  his  letters  testamentary 
before  he  shall  be  permitted  to  prosecute ;  but  if  the  order  for  his 
admission  as  a  party  be  made,  it  is  too  late  to  contest  the  fact  of  his 
being  cm  executor. 

K  the  court  has  unguardedly  permitted  a  person  to  prosecute  who 
has  not  given  satisfactory  evidence  of  his  right  to  do  so,  it  possesses 
the  means  of  preventing  any  misdiief  from  the  inadvertence,  and 
wiU  undoubtedly  employ  those  means. 

The  second  point  in  the  case  is  the  demurrer  of  the  defendant  to 
the  plaintiff's  replication. 

Two  causes  of  demurrer  are  assigned.  1st.  That  it  is  a  departure 
from  the  declaration ;  2d.  That  the  plea  ought  to  have  been  traversed, 
and  an  issue  tendered  thereon. 

On  the  first  cause  of  demurrer,  some  difference  has  existed  in  the 
court,  but  the  majority  of  the  judges  concur  in  the  opinion,  that  the 
replication  fortifies,  and  does  not  depart  from  the  declaration. 
[  *  208  ]  *  The  averment,  that  the  assignment  was  for  value  receiv- 
ed, is  an  immaterial  averment  The  assignee,  without  value, 
can  as  well  maintain  his  action  as  the  assignee  on  a  valuable  consi- 
deration. It  is,  therefore,  mere  surplusage,  and  does  not  require  to 
be  proved ;  nor  does  it  affect  the  substantial  part  of  the  declara- 
tion. It  is  also  the  opinion  of  a  part  of  the  court,  that  the  duty 
created  by  the  trust,  and  which  was  discharged  by  the  assignment, 
may  be  considered  as  constituting  a  valuable  consideration  to  sup- 
port the  averment,  and  prevent  the  replication  from  being  a  departure 
from  the  declaration* 

2d.  The  second  cause  of  demurrer  is  clearly  not  maintainable. 
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The  matter  of  the  replication  does  not  deny,  but  avoids  the  alle- 
gations of  the  plea,  and,  consequently,  the  conclusion  to  the  court  is 
proper. 

It  has,  indeed,  been  argued,  that  the  replication  is  faulty,  because 
it  does  not  confess  the  matter  alleged  in  the  plea ;  but  this  is  not 
assigned  as  a  cause  of  demurrer,  and  it  is,  therefore,  not  noticed  by 
the  court. 

The  demurrer  having  been  overruled,  several  exceptions  were  taken 
at  the  trial  to  the  opinion  of  the  court 

The  first  was  to  the  admission  of  the  note  as  evidence.  This  was 
objected  to,  because  the  declaration  averred  the  note  to  be  assigned 
for  value  received,  and  the  assignment  contained  no  expression  of  a 
valuable  consideration,  but  was  declared  to  be  made  *^  without  re« 
course."  As  the  assignment  is  not  set  forth  in  heec  verba^  this  excep- 
tion is  so  clearly  unmaintainable  that  it  will  require  only  to  be 
mentioned. 

The  second  exception  requires  more  consideration.  It  is,  that 
although  the  averment  that  the  assignment  was  made  for  value 
received  was  immaterial,  yet  the  plaintiff,  having  stated  the  fact  in 
his  declaration,  is  bound  to  prove  it.  In  support  of  this  position, 
Bristow  V.  Wright,  Doug.  665,  has  been  quoted  and  relied  on. 

The  strictness  with  which,  in  England,  a  plaintiflf  is  bound 
to  prove  the  averments  of  his  declaration,  although  *  they  [  *  209  ] 
may  be  immaterial,  seems  to  have  relaxed  from  its  original 
rigor. 

The  reasons  stated  by  Lord  Mansfield,  in  the  case  reported  by 
Douglas,  for  adhering  to  the  rule,  do  not  apply  in  the  United  States, 
where  costs  are  not  affected  by  the  length  of  the  declaration. 

Examining  the  subject  with  a  view  to  the  great  principles  of  jus- 
tice, and  to  those  rules  which  are  calculated  for  the  preservation  of 
right  and  the  prevention  of  injury,  no  reason  is  perceived  for  requiring 
the  proof  of  a  perfectly  immaterial  averment,  unless  that  averment 
be  descriptive  of  a  written  instrument,  which,  by  being  untruly  de- 
scribed, may,  by  possibility,  mislead  the  opposite  party. 

Where,  then,  the  averment  in  the  declaration  is  of  a  fact  dehors 
the  written  contract,  which  fact  is  in  itself  immaterial,  it  is  the 
opinion  of  the  court  that  the  party  making  the  averment  is  not 
bound  to  prove  it. 

In  this  case,  the  averment,  that  the  assignment  was  made  for  value 
received,  is  the  averment  of  a  fact  which  is  perfectly  immaterial,  and  > 
which  forms  no  part  of  the  written  assignment ;  nor  is  it  averred  to 
be  a  part  of  it.    It  is  an  extrinsic  fact,  showing  how  the  right  of 
action  was  acquired,  but  which  contributes  nothing  towards  giving 
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that  right  of  action.    The  party  making  this  UBeless  ayerment  ought 
not  to  be  bound  to  prove  it 

No  case  which  has  been  cited  at  bar,  comes  np  to  this.  The  aver- 
ments of  the  declarationy  which  the  plaintiff  has  been. required  to 
prove,  are  all  descriptive  of  recordsy  or  of  written  contracts ;  not  of 
a  fact,  at  the  same  time  extrinsic  and  immateriaL  The  court  is, 
therefore,  mianimous  in  the  opinion,  that  this  exception  cannot  be 
maintained. 

In  the  progress  of  the  trial,  the  counsel,  for  the  defendant,  in  the 
court  below,  also  required  that  court  to  instruct  the  jury,  that  unless 
the  plaintiff  could  show  that  the  Bamsays,  who  were  his 
[  *  210  ]  agents,  had  the  power  *  to  collect  some  other  debt  from 
the  defendant,  the  payments  made  by  him  to  them  should 
be  credited  on  the  notes  given  to  them  in  trust  for  Codman,  which 
instruction  the  court  very  properly  refused  to  give. 

Independent  of  the  proof  made  by  the  plaintif]^  that  the  sums  of 
money  received  by  the  Bamsays  from  Wilson,  were  really  on  their 
own  account,  the  instruction  would  not  have  been  proper  as  this 
case  actually  stood.  There  was  a  running  account  between  the 
Bamsays  and  Wilson,  who  had  large  transactions  with  each  oilier, 
and  who  reciprocally  advanced  large  sums.  This  running  account 
is  not  stated  by  the  defendant,  in  the  proposition  for  the  opinion  of 
the  court  The  effect  it  produces  is  to  make  it*  proper  for  Wilson  to 
prove,  that  advances  made  by  him  ix>  the  Bamsays  were  not  designed 
to  satisfy  their  particular  engagements  with  each  other,  but  were 
intended  to  discharge  the  debt  due  to  Codman.  Terms  are  impro- 
perly used  in  the  bill,  which  imply  a  fact  contradicted  by  the  testi- 
mony. The  word  payment  is  used  instead  of  the  word  advance, 
and  this,  at  first  view,  may  produce  an  obscurity,  which  is  dissipated 
on  investigating  the  record. 

Hie  judffTnent  istobe  affirmed^  with  costs. 


Hallet  and  Bowne  t^.  Jenks  and  others. 

8  C.  210. 

It  is  not  a  yiolatioii  of  the  act  of  congress  of  June  13, 1?98,  (1  Stats,  at  Lazge,  565,)  for  the 
master  of  a  vessel,  driven  by  stress  of  weather  to  enter  into  a  French  port,  and  there  land 
her  cargo,  part  being  seized  for  the  nse  of  the  government,  and  the  residue  not  peimittad 
to  be  reladen,  or  sold,  except  for  the  produce  of  the  country,  to  take  away  such  produce. 

Ebbor  to  the  court  for  the  trial  of  impeachments  and  the  correo 


FEBRUARY  TERM,  1805.  561 

Hallet  and  Bowne  v.  Jenlu.    3  C. 

tion  of  errors,  in  the  State  of  New  York,  xinder  the  25th  section  of 
the  judiciary  act.  The  action  was  on  a  policy  of  insurance,  and 
the  only  question  in  this  court  was,  whether  the  risk  was  illegal  under 
the  act  of  congress  of  June  13, 1798,  (1  Stats,  at  Large,  565.)  The 
policy  was  upon  cargo  on  a  voyage  from  Hispaniola  to  St  Thomas. 
It  appeajred  by  a  special  verdict  that  the  vessel  called  The  Nancy, 
owned  and  registered  as  a  vessel  of  the  United  States,  while  on  a 
voyage  firom  Newport,  R.  L,  to  Havana,  was  compelled  by  stress  of 
weather  to  put  into  the  French  island  of  Hispaniola,  and  to  land 
her  cargo  to  make  repairs.  The  cargo  covered  by  the  policy  was 
produce  of  that  island.    The  other  material  facts  are  in  the  opinion. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  the  follow- 
ing effect : 

The  court  is  of  opinion,  according  to  the  best  consideration 
they  have  been  able  to  give  the  subject,  that  this  *  case  is  [  *  219  ] 
not  within  the  act  of  congress  of  1798,  usually  called  the 
nonintercourse  law. 

It  is  contended  by  the  counsel  for  the  defendant,  that  the  circum- 
stances, stated  in  the  special  verdict,  do  not  show  an  absolute  neces- 
sity for  the  trading  therein  described.  And  it  is  said  the  plaintiff 
might  have  abandoned  the  property,  and  sought  redress  of  his  go- 
vernment ;  and  that  it  was  his  duty  to  do  so  rather  than  violate  the 
laws  of  his  country.  But  the  court  is  of  opinion,  that  the  act  of 
congress  did  not  impose  such  terms  upon  a  person  who  was  forced 
by  stress  of  weather  to  enter  a  French  port,  and  land  his  cargo,  and 
was  prevented  by  the  public  officers  of  that  port  to  relade  and  carry 
it  away. 

Even  if  an  actual  and  general  war  had  existed  between  this  coun- 
try and  France,  and  the  plaintiff  had  been  driven  into  a  French  port, 
a  part  of  his  cargo  seized,  and  he  had  been  permitted  by  the  officers 
of  the  port  to  sell  the  residue,  and  purchase  a  new  cargo,  I  am  of 
opinion  that  it  would  not  have  been  deemed  such  a  traffic  with  the 
enemy  as  would  vitiate  the  policy  upon  such  new  cargo. 

The  terms  of  the  act  of  congress  seem  to  imply  an  intentional 
offence  on  the  part  of  the  owners. 

The  case  put  of  a  French  agent  going  to  the  Havana,  and  there 
purchasing  the  cargo  for  the  use  of  the  French  government,  under  a 
preconcert  with  the  owners,  would  certainly  be  an  offence  against 
the  law ;  but  when  there  is  no  such  intention ;  when  the  vessel  has 
been  absolutely  forced,  by  stress  of  weather,  to  go  into  a  French 
port,  and  land  her  cargo ;  when  part  has  been  seized  for  the  use  of 
the  government  of  France,  and  the  master  has  been  forbidden  by  the 
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public  officers  of  the  port  to  relade  the  residue,  and  to  sell  it  for  any 
thing  valuable,  except  the  produce  of  the  country,  the  mere  taking 
away  such  produce  cannot  be  deemed  such  a  traffic  as  is  contem- 
plated by  the  act  of  congress. 

Judgment  affirmed^  vnth  costs. 


[  *  220  ]  *  MiLLiOAN,  Administrator  of  Millioan,  v.  Milledob  and 

Wife. 

8C.S2a 

In  this  cftse  it  was  held  that  oertain  pleas  to  a  bill  in  equity  were  not  a  good  bar;  the 

gronnds  are  not  stated. 

Appeal  from  the  circuit  court  for  the  district  of  Greorgia«  A  bill 
in  equity  was  filed  by  MOUgan,  as  administrator  of  the  surviving 
partner  of  Clark  &  Milligan,  to  have  assets  of  Greorge  GMphin,  de- 
ceased, alleged  to  have  come  into  the  hands  of  the  defendants  as 
legatees  and  devisees  of  Gkdphin,  applied  in  payment  of  a  balance 
due  on  an  open  account  firom  Galphin  to  Clark  and  MUligan.     The 

bill  stated : 
[  •  221  ]     •  That  a.  Galphin,  the  elder,  died  testate  in  1781,  or  1782, 
and  duly  appointed  James  Parsons,  John  Graham,  Laugfalin 
ATGillvray,  John  Parkinson,  William  Dunbar  and  his  sons,  John, 
George,  and  Thomas  Gblphin,  his  executors ;  and  left  real  and  per- 
sonal estate  sufiicient  to  pay  all  his  just  debts. 

That  all  the  executors  declined  the  trust,  excepting  the  three  sons; 
that  the  copartnership  of  Gkdphin,  Holmes  &  Co.  was  dissolved  on 
the  day  of  ,  without  any  funds  for  the  payment  of  their 

debts ;  that  John  and  George  Galphin,  two  of  the  executors,  nevet 
meddled  with  the  deceased's  estate,  having  been  long  insolvent,  are 
not  within  reach  of  the  process  of  this  court,  are  unknown  to  the 
complainant,  and  gone  to  places  out  of  his  knowledge. 

That  William  Dunbar  is  dead,  leaving  no  assets  of  the  deceased's 
estate. 

That  David  Holmes  is  dead,  and  left  no  property,  to  the  knowledge 
of  the  complainant. 

That  Thomas  Galphin  and  John  Parkinson  are  out  of  the  juris- 
diction of  the  court,  and  not  possessed  of  any  property,  ip  the  know- 
ledge of  the  complainant. 

That  John  Milledge,  and  Martha  his  wife,  who  is  daughter  of  Ok 
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Gblphin  the  elder,  and  a  principal  legatee  and  devisee  under  his 
will,  have  received  and  are  possessed  of  lands,  negroes,  and  assets 
of  the  estate  of  her  father,  which  came  to  them  by  descent,  devise,  or 
distribution,  and  liable  to  the  claim  of  the  complainant. 

That  Thomas,  who  resides  in  South  Carolina,  holds  no  property 
of  the  deceased  in  South  Carolina ;  that  the  assets  in  that  State  have 
all  been  exhausted  in  satisfying  prior  judgments  or  otherwise. 

That  all  the  assets  are  in  Georgia,  in  the  hands  of  Milledge  and 
wife,  who  must  be  considered  as  the  agents  and  trustees  of  the  exe- 
cutor, Thomas  Galphin,  or  of  the  creditors,  and  liable  to  account  for 
the  same. 

*  Milledge  and  wife,  the  only  persons  made  defendants  in  [  *  222  ] 
the  bill,  pleaded  in  bar,  as  follows: 

<'  The  plea  of  Martha  Milledge,  one  of  the  defendants  to  the  bill 
of  complaint  of  William  Milligan. 

^  The  end  of  the  complainant's  bill  is  to  render  liable  to  the  pay- 
ment and  satisfietction  of  an  unliquidated  demand  on  an  open  account, 
said  to  be  due  by  the  estate  of  George  Galphin,  in  his  own  right, 
and  as  security  and  guaranty  for  Galphin,  Holmes  &  Co.,  certain 
property,  real  and  personal,  which  is  charged  by  the  complainant  to 
have  come  into  the  hands  and  possession  of  this  defendant,  as  one  of 
the  devisees  and  legatees  of  the  said  George  Galphin,  deceased. 

'<  This  defendant,  by  protestation  not  confessing  all  or  any  of  the 
matters  contained  in  the  said  bill  to  be  true,  in  such  manner  and  form 
as  the  same  is  therein  set  forth  and  alleged,  doth  plead  in  bar  of  the 
same,  and  for  plea  saith,  that  the  complainant  states  that  David 
Holmes,  late  copartner  in  the  house  of  Galphin,  Holmes  &  Co.,  and 
David  Holmes  &  Co.,  is  dead,  and  left  no  property  or  legal  represent- 
atives, at  his  decease,  vdthin  the  State  of  Gteorgia ;  that  neither  John 
Parkinson,  nor  William  Dunbar,  have  ever  qualified  on  the  will  of 
Greorge  Galphin,  and  have  never  come  into  the  possession  of  any  of 
the  estate  of  the  said  George  Galphin,  or  if  they  have,  that  it  is  dis- 
posed of  and  exhausted ;  that  Thomas  Ghdphin  holds  no  property  or. 
estate  of  the  said  George  Galphin,  and  that  the  assets  of  the  said 
estate  in  the  State  of  South  Carolina,  have  all  been  exhausted  in 
satisfying  prior  judgments,  or  otherwise. 

^<  But  this  defendant  avers,  that  the  said  David  Holmes  died  pos- 
sessed of  considerable  estate,  real  and  personal,  part  of  which,  if  not 
all,  must  be  in  possession  of  his  legal  representatives ;  that  William 
Dunbar  qualified  on  the  will  of  the  said  George  Ghdphin,  and  died, 
leaving  in  the  possession  of  his  executors,  administrators,  or  legal 
representatives,  considerable  estate,  real  and  personal,  which 
he  got,  either  by  being  *  one  of  the  qualified  and  acting  ex-  [  *  223  ] 


564         SUPREME  COURT  OF  THE  UNITED  STATES. 


MUUgan  V.  Milledge.    9  C. 


ecators  on  the  said  will,  or  by  his  intennaniage  with  Judith  Gral- 
phin,  one  of  the  devisees  and  legatees  under  the  will  of  the  said 
Greorge. 

<<  And  this  defendant  further  avers,  that  Thomas  Galphin  and  John 
Parkinson,  charged  and  stated  to  be  two  of  the  surviving  copartners 
of  Galphin,  Holmes  &  Co.  and  David  Holmes  &  Ck).,  of  which  this 
defendant  knoweth  not,  and  said  Thomas  Gralphin  being  now  the 
only  acting  and  qualified  executor  of  the  last  will  and  testament  of 
the  said  George  Galphin,  are,  and  this  defendant  is  ready  to  show, 
that  they  must  be,  in  possession  of  considerable  real  and  personal 
estate,  derived  from  the  estate  of  the  said  George  Gtalphin,  deceased; 
that  they  are  the  proper  persons  liable  and  interested  to  contest,  and 
who  can  with  safety  contest,  the  complainant's  demands,  If  any  he 
has,  and  the  relief  prayed  in  the  said  bilL 

^<  And  this  defendant  doth  further  aver,  that  the  debt  or  demand  of 
the  complainant,  if  any  doth  exist,  originated  in  the  State  of  South 
Carolina ;  that  all  material,  necessary,  and  indispensable  and  requisite 
parties,  to  wit,  the  said  Thomas  Galphin  and  John  Parkinson,  and 
the  executors,  administrators,  or  legal  representatives  of  William 
Dunbar,  Uve,  and  notoriously  and  openly  reside  in  the  State  of  South 
Carolina,  and  in  possession  of  estates,  real  and  personal,  sufficient  to 
pay  the  complainant's  demand,  if  any  he  has,  and  which  estates  and 
property  are  more  particularly  liable  to  the  said  demand,  if  any  he 
has,  and  that  the  said  parties  are  also  amenable  and  compellable  to 
appear  to  any  suit  or  bill  brought  against  them  by  the  said  com- 
plainant, for  his  said  demand,  if  any  he  has,  in  the  State  aforesaid. 
All  of  which  facts  were  in  the  knowledge  of  the  complainant,  and 
to  him  well  known,  before  the  filing  of  his  said  bill ;  for  that  the  com- 
plainant also  lives  and  resides  in  the  State  of  South  Carolina ;  that 
this  defendant  is  an  entire  stranger  to,  and  ignorant  of  the  merits  and 
justice  of  the  claim  set  up  by  the  complainant,  not  being  named  as 
executrix  in  the  will  of  the  said  George  Galphin,  or  ever  having 
intermeddled  with  the  concerns  of  the  said  estate,  or  any 
[  *  224  ]  ways  *  interested  in  the  copartnership  aforesaid.  All  whidi 
matters  this  defendant  doth  aver  and  plead,  in  bar  of  the 
complainant's  said  bill,  and  of  his  pretended  demands,  for  which  he 
seeks  to  be  relieved  by  his  said  bilL  And  this  defendant  prays  to  be 
hence  dismissed,  with  her  reasonable  costs,  in  this  behalf  most  wrong- 
fully sustained." 

This  plea  was  sworn  to  before  a  justice  of  peace. 

The  plea  of  John  Milledge  was  the  same,  in  substance,  as  that  of 
his  wife. 

There  was  also  a  joint  and  several  answer  of  MiUedge  and  wife. 
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which  states  no  other  facts  than  the  following,  viz :  "  That  there 
never  did  exist  any  secret  or  special  trust,  promise,  covenant,  or  un- 
derstanding, between  these  defendants  and  the  executors  of  George 
Galphin,  the  elder,  deceased,  as  charged  in  the  bill  of  complaint,  nor 
did  these  defendants,  or  either  of  them,  ever  give  any  bond  of  indem- 
nity, or  other  security  whatever,  to  be  accountable  to  Thomas  Gral- 
phin,  or  John  Parkinson,  or  any  or  either  of  the  executors  of  the  said 
George,  for  any  property,  real  or  personal,  which  might  have  come 
into  the  possession,  or  held  by  either  of  these  defendants.  That  there 
does  not  now  exist  any  secret  or  special  trust,  promise,  covenant,  or 
understanding  between  these  defendants  and  the  executors  aforesaid. 
And  these  defendants  do,  jointly  and  severally,  deny  all  manner  of 
unlawful  combination,'^  &c.  **  without  that,  that  any  other  matter  or 
thing  in  the  said  bill  of  complaint  contained,  material  or  necessary 
for  these  defendants  to  answer  unto,  not  herein  answered  unto.  All 
which  matters  and  things  these  defendants  are  ready  to  aver  and 
maintain,"  &c« 

*  Marshall,  C.  J.    The  court  is  of  opinion,  that  the  court  [  *228] 
below  erred  in  admitting  the  pleas,  and  dismissing  the  bilL 

Judgment  reversed. 

14  P.  210. 


*  Cooke  v,  Graham's  Administrator.  [  *  229  ] 

8  C.  229. 

Upon  oyer,  if  the  declaration  misdeflcribes  the  date  of  the  bond,  it  is  bad  on  general  demur- 

rer. 
The  real  Intent,  and  not  the  literal  meaning  of  a  condition  is  to  govern. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  opinion 
of  the  court  is  intelligible  without  stating  the  pleadings.  At  the  trial, 
on  the  plea  of  performance,  the  court  below  ruled  that  at  all  events 
the  plaintiff  was  entitled  upon  the  true  construction  of  the  bond,  to 
recover  $500.  This  was  excepted  to.  The  condition  of  the  bond  was 
as  follows : 

"  Whereas  ttie  said  Stephen  Cooke  did  lend  to  Josiah  Watson,  of 

the  town  of  Alexandria,  twenty-five  hundred  dollars  of  the  said 

William  Graham's  money;  and  the  said  Josiah  Watson  having  failed, 

but  before  he  failed  paid  five  hundred  dollars ;  and  whereas  the  said 
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Stephen  Cooke  hath  instituted  a  suit  against  the  said  Josiah  Watson^ 
for  the  fecovery  of  the  said  money ;  now  the  condition  of  the  above 
obligation  is  snch,  that  if  the  said  Stephen  Cooke  shall  well  and  trnly 
pay  the  whole  sum  so  lent,  if  it  can  be  recovered  from  the  said  Josiah 
Watson,  or  his  indorsor ;  or  in  case  it  cannot  be  wholly  recovered, 
will  lose  the  one  half  of  that  sum  which  cannot  be  recovered,  then 
the  above  obligation  shall  be  void,  otherwise  to  remain  in  fall  force 
and  virtue. 

[  *235  ]  *  Marshall,  C.  X,  delivered  the  opinion  of  the  conrt,  to  the 
following  efkct: 

The  plaintiff  declares  upon  a  bond,  dated  the  3d  of  October ;  and 
upon  oyer,  the  bond  appears  to  bear  date  the  3d  of  January  preced- 
ing. 

By  the  oyer,  the  bond  is  made  a  part  of  the  dedaration.  There 
were  several  pleadings,  and  among  the  rest,  a  bad  declaration,  a  bad 
rejoinder,  and  a  special  demurrer  by  the  plaintiff  to  this  bad  rejoinder. 
When  the  whole  pleadings  are  thus  spread  upon  the  record  by  a  de- 
murrer, it  is  the  duty  of  the  court  to  examine  the  whole,  and  go  to 
the  first  error.  When  the  special  demurrer  is  by  the  plaintiff,  his  ovtq 
pleadings  are  to  be  scrutinized,,  and  the  court  will  notice  what  would 
have  been  bad  upon  a  general  demurrer.  The  variance  between  the 
date  of  the  bond  declared  upon,  and  that  produced  on  oyer,  is  fataL 

Upon  the  second  point  the  court  is  of  opinion,  that  there  is  no  er- 
ror in  the  construction  given  by  the  court  below  to  the  condition  of 
the  bond.  There  are  many  cases  on  the  construction  of  bonds,  where 
tiie  letter  of  the  condition  has  been  departed  from  to  carry  into  effect 
the  intention  of  the  parties. 

But  for  the  first  error,  the  judgment  must  be  reversed,  and  judg- 
ment entered  for  the  plaintiff  in  error  on  the  demurrer. 

Judgment  reversed^  with  costs. 
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•FEBRUARY    TERM,  1806.  [•341] 

THE  JUDGES   PRESENT   AT   THIS   TERM,  WERE 

Hon.  JOHN  MARSHALL,  Chief  Justice. 

Hon.  WH.LIAM  GUSHING, 

Hon.  Wn.LI am  PATERSON,  I       .  „^,  ^  „  T,r-^^»a 

Hon.  BUSHROD  WASHINGTON,  and  ^     ^««^"=  ^^^^^^^^ 

Hon.  WILLIAM  JOHNSON, 


Judge  Chase  ma  abeent  tbe  whole  tenn,  on  aecount  of  lU  health ;  and  Jadge 
CuBHiNG  was  preyented,  by  indisposition,  from  attending  until  the  19th  of  Februaiy. 

On  the  12th  of  Februaiy,  1806,  the  Hon.  John  Bbeckenridge  was  sworn  as 
Attorney-General  of  the  United  States,  in  the  place  of  the  Hon.  Levi  Lincoln, 
resigned. 


DoBYNEs  and  Morton  t;.  United  States. 

8  C.  S4l. 

Under  the  act  of  Jolj  11, 1798,  (1  Stats,  at  Large,  594,)  a  judgment  by  default  taken  on  acoL 
lector's  bond,  the  writ  not  having  been  served  fourteen  days  before  the  return  day  thereof, 
is  erroneous. 

Bkror  to  the  district  court  of  the  United  States  for  the  district  of 
Kentucky.  It  was  an  action  of  debt  on  a  bond  given  by  a  collector 
of  the  revenue  and  his  sureties,  and  the  error  assigned  was  that  a 
judgment  by  default  had  been  entered,  the  writ  not  having  been  ex- 
ecuted fourteen  days  before  its  return  day,  pursuant  to  the  proviso 
contained  in  the  act  of  July  11, 1798,  (1  Stats,  at  Large,  594,  s.  14.) 

•  Breckenridgej  attorney-general,  admitted  that  the  judg-  [  *  242  ] 
ment  could  not  be  supported,  as  there  was  nothing  in  the 
record  by  which  the  return  of  the  marshal  could  be  amended,  so  as 
to  show  that  the  writ  had  been  executed  fourteen  days  before  the  re- 
turn day. 

C  Lee^  for  the  plaintifis  in  error. 

Judgment  reversed. 
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Hannat  V,  Eyb. 

3  C.    S42. 

A  contract  not  immoral,  but  in  fraud  of  a  war  regulation  existing  when  it  was  made,  can 
not  be  enforced,  thoagh  made  between  enemies,  and  a  mere  stratagem  of  war. 

This  was  an  appeal  from  a  decree  of  the  ciicnit  court  for  the  district 
of  Oeorgia,  dismissing  a  bill  ih  equity  npon  demurrer.  The  bill  alleged 
that  a  vessel  belonging  to  Cruden  &  Company^  British  subjects  and  as- 
signors of  the  complednanti  sailed  from  Kingston  for  New  York,  during 
the  war  between  Great  Britain  and  the  United  States ;  that  having 
been  rendered  incapable  of  reaching  her  port  of  destination  by  tem- 
pestuous weather ;  that  the  defendant,  who  was  master  of  the  vessel^ 
stated  to  the  crew  and  passengers  that  as  congress,  by  its  resolve  of 
the  9th  of  December,  1781,  had  enacted,  ^^  that  all  ships  and  vessels 
with  their  cai^oes,  which  should  be  seized  by  the  respective  crews  * 
thereof,  should  be  deemed  and  adjudged  as  lawful  prize  to  the  captors," 
the  best  mode  of  proceeding  for  the  benefit  of  the  crew  and  owners 
would  be  to  seize  the  vessel  and  cargo,  make  the  passengers,  who 
were  military  men  of  high  rank,  prisoners  of  war,  sail  for  the  nearest 
port,  and  have  the  vessel  and  cargo  condenmed  for  the  benefit  and 
compensation  of  the  crew,  and  that  the  residue  should  remain  in  the 
defendant's  hands  as  trustee  for  the  owners.  That  a  written  agree- 
ment  was  signed,  fixing  each  man's  share,  and  the  crew  consented  to 
receive  less  than  they  otherwise  would,  because  the  residue  was  to  go 
to  the  owners ;  and  the  vessel  was  carried  into  a  port  in  North  Caro- 
lina and  there  condemned,  and  distribution  made  according  to  the 
agreement.    Upon  demurrer  the  bill  was  dismissed. 

P.  J5.  Kepy  for  the  complainant. 

Harper  J  for  the  defendant. 

[  •  247  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
The  essential  difficulty  in  this  cause  arises  from  the  con- 
sideration, that  under  the  resolution  of  congress,  by  which  the  vessel 
and  cargo  mentioned  in  the  proceedings  were  condenmed,  a  sanction 
is  claimed  to  a  breach  of  trust,  and  a  violation  of  moral  principle. 
In  such  a  case,  the  mind  submits  reluctantly  to  the  rule  of  law,  and 
laboriously  searches  for  something  which  shall  reconcile  that  rule 
with  what  would  seem  to  be  the  dictate  of  abstract  justice. 

It  has  been  correctly  argued  by  the  plaintiff  in  error,  that  the  cap* 


FEBRUARY  TERM,  1806.  669 

Hannay  v.  Eve.    8  C. 

tain  was  under  obUgations  to  the  owners,  from  which,  in  a  moral 
point  of  view,  he  could  not  be  completely  absolved.  He  was  bound 
to  save  for  them  the  ship  and  cargo  by  all  fair  means  within  his 
power ;  but  he  was  not  bound  to  employ  firaud  in  order  to  effect  the 
object.  The  situation  of  the  vessel  unquestionably  justified  her  being 
carried  into  the  port  of  an  enemy,  and  perhaps,  in  the  courts  of  Eng- 
land, the  libelling  of  the  vessel  by  the  captain  and  crew,  might  be 
construed  to  be  an  act  which  would  enure  solely  to  the  benefit  of 
the  owners ;  but  war  certainly  gives  the  right  to  annoy  an  enemy  by 
means  such  as  those  which  were  employed  by  congress,  and  courts 
are  bound  to  consider  them  as  legitimate,  and  to  leave  to  them  their 
full  operation. 

The  agreement  to  save  the  ship  and  cargo,  under  the  semblance  of 
a  condemnation,  was  not,  in  itself,  an  immoral  act ;  it  was,  as  has 
been  truly  said,  a  stratagem  which  the  laws  of  war  would  authorize, 
but  it  was  certainly  a  firaud  upon  ihe  resolution  of  congress,  and  no 
principle  can  be  more  clear  than  that  the  courts  of  the  United  States 
can  furnish  no  aid  in  giving  efficacy  to  it.  Congress  having  a  per* 
feet  right,  in  a  state  of  open  war,  to  tempt  the  navigators  of  enemy 
vessels  to  bring  them  into  the  American  ports,  by  making  the  vessel 
and  cargo  prize  to  the  captors,  the  condemnation  of  a  vessel  so 
brought  in  amounted  necessarily  to  an  absolute  transfer  of  the  pro- 
perty, and  to  a  complete  annihUation,  in  a  legal  point  of 
view,  of  the  title  of  the  owners,  and  of  their  *  claim  upon  [  *  248  ] 
the  captain.  Had  no  communication  taken  place  between 
the  captain  and  his  crew,  whereby  a  portion  of  the  prize  money  was 
allotted  to  him  in  trust  for  the  ovmers,  which  would  not  have  been 
allotted  to  him  as  a  captor,  in  virtue  of  his  station  in  the  vessel,  it 
would  have  been  a  plain  case  of  prize  under  the  resolution  of  con- 
gress, and  any  intention  under  which  the  capture  was  made,  whether 
declared  or  not,  would  have  been,  like  other  acts  of  the  will,  controlla- 
ble and  alterable  by  the  persons  who  had  entertained  it.  But  if,  by 
a  contract  with  the  crew,  stipulating  certain  advantages  for  the 
owners  of  the  ship  and  cargo,  the  vessel  has  been  carried  in,  when 
she  would  not  otherwise  have  been  carried  in,  or  a  larger  proportion 
of  the  prize  has  been  allowed  to  the  captain  than  would  have  been 
allowed  to  him  for  his  own  use,  a  plain  firaud  has  been  committed 
by  him,  and  the  question,  whether  the  trust  which  he  assumed  upon 
himself,  and  under  which  he  obtained  possession  of  the  property,  can 
be  enforced  in  this  court,  is  one  of  more  difficulty,  upon  which  a  dif- 
ference of  opinion  has  prevailed.  It  has  been  thought  by  some  of 
the  judges,  that  the  contract  being  in  itself  compatible  with  the 
strictest  rules  of  morality,  and  being  opposed  by  only  a  temporary 
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and  war  legnlationi  which  exists  no  longer,  may  now  be  enforoedL 
But  npon  more  mature  consideration,  the  majority  of  the  judges 
accede  to  the  opinion,  that  the  contract  being  clearly  in  fraud  of  the 
law,  as  existing  at  the  time,  a  law  to  which,  under  Ihe  drcumstances 
attending  it,  no  just  exceptions  can  be  taken,  its  execution  cannot  be 
compelled  by  the  courts  of  that  county  to  evade  whose  laws  it  was 
made.  The  person  in  possession  must  be  left  in  possession  of  that 
which  the  decree  of  a  competent  izibunal  has  given  him* 

This  opinion  seems  completely  to  decide  the  point  made  under  the 
treaty  of  peace.  According  to  it,  a  debt  never  existed  to  which  the 
treaty  could  apply.  No  debt  was  due  fiN>m  the  captain  to  his  owners, 
but  in  virtue  of  the  confiscation  of  the  ship  and  cargo ;  and  it  has 
never  been  alleged  that  the  treaty  extended  to  captures,  made  dur- 
ing the  war,  of  property  in  the  actual  possession  of  the  enemy,  what- 
ever might  be  the  means  employed  in  making  them. 
[  *  249  ]  *  If  the  allegations  of  the  bill  had  stated  any  contract  sub- 
sequent to  the  condemnation,  by  which  Captain  Eve  had 
made  himself  a  trustee,  the  previous  moral  obligation  might  have 
furnished  a  sufficient  consideration  for  that  contract  But  the  alle- 
gations of  the  bill  are  not  sufficiently  explicit  on  this  point  They 
do  not  make  out  such  a  case.  His  declarations  appear  to  have  been 
contemporaneous  with  the  transaction,  and  only  to  have  manifested 
the  intention  under  which  he  acted,  an  intention  which  he  was  at 
liberty  to  change. 

Judgment  affirmed. 


Montalet  v*  Murray* 

8  C.  248. 

If  the  plaintiff  in  error  does  not  appear,  the  defendant  may  eitlier  hame  the  plaintiff  called,  and 
dismiss  the  writ  of  error,  with  coets,  or  he  may  open  the  record,  and  go  for  an  affirmanoe. 

Marshall,  C.  X,  stated  the  practice  of  the  court  to  be,  that  where 
there  is  no  appearance  for  the  plaintiff  in  error,  the  defendant  may 
have  the  plaintiff  called,  and  dismiss  the  writ  of  error ;  or  may  open 
the  record,  and  pray  for  an  affirmance. 

P.  B.  Key  J  for  the  defendant,  had  the  plaintiff  called. 


The  Chief  Justice  also  stated,  in  answer  to  a  question  £rom  the 
clerk,  that,  in  such  cases,  costs  go  of  course. 
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Sabah  and  Abigail  Silsbt  v.  Thomas  Young  and  Enoch  Silsbt. 

8  C.  25a 

A  direction  in  a  will  that  if  the  estate  shall  sot  be  sufficient  to  pay  certain  specific  legacies 
and  annuities  they  shall  not  abate  in  proportion,  but  the  deficiency  shall  be  deducted  from 
a  certain  legacy  given  to  the  residuary  derisee  and  legatee,  applies  to  deficiencies  arising 
from  losses  after  the  death  of  the  testator. 

This  was  an  appeal  from  a  decree  of  the  circmt  court  for  the  dis- 
trict of  Greorgia,  dismissing  a  bill  filed  by  certain  specific  legatees 
under  the  will  of  Daniel  Silsby  to  subject  to  the  payment  of  their 
legacies  the  general  funds  and  the  amount  of  another  legacy  to  Enoch 
Silsby.  The  terms  of  the  will  and  the  facts  relied  on  as  a  bar,  suf- 
ficiently appear  in  the  opinion  of  the  court 

MorreUj  for  the  complainants,  Harper  and  P.  J5.  Key^  for  the 

defendants. 

« 

*  Marshall,  C.  X,  delivered  the  opinion  of  the  court.  [  *  261  ] 
This  being  a  suit  in  chancery,  brought  by  legatees  claim- 
ing an  account,  in  order  to  the  payment  of  their  legacies,  and  their 
bill  having  been  dismissed  without  an  account,  the  decree  can  only 
be  supported  by  showing  that  there  are,  in  the  hands  of  the  adminis- 
trator, no  assets  which  ought  to  be  applied  to  the  purposes  prayed 
in  the  bilL 

The  testator  having  bequeathed  to  each  of  his  two  sisters,  Sarah 
and  Abigail,  who  are  the  complainants,  the  interest  on  one  thousand 
pounds  sterling,  and  that  being  in  arrears,  and  assets  having  come  to 
the  hands  of  his  representative,  the  complainants  are  certainly  enti- 
tled to  ^xk  account  unless  they  have  forfeited  aU  pretensions  to  their 
their  legacies. 

•  The  defendants  say  they  have  forfeited  their  rights,  [  *  262  J 
1st  By  a  letter,  selecting  a  particular  debt  in  satisfaction 

of  their  legacy,  which  debt  is  lost 

2d.  By  their  laches. 

The  better  to  understand  the  correspondence,  which  is  relied  upon, 
it  must  be  recollected,  that,  by  the  wiU,  the  whole  estate,  real  and 
personal,  of  the  testator,  was  devised  to  executors  and  trustees,  who 
were  directed  to  place  it  out  on  public  or  private  security,  in  such 
manner  as  should,  in  their  judgment,  best  promote  the  interest  of  the 
legatees.    The  testator  then  directs,  among  other  bequests,  that  hii^ 
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trastees  shall  set  apart  one  thousand  pounds  sterling  for  each  of  his 
sisters,  the  interest  of  which  shall  be  paid  to  them  during  their  natu- 
ral lives,  after  which  the  principal  is  to  be  divided  between  the  child- 
ren of  each,  if  they  should  many  and  have  children,  but  is  given  to 
his  nephew,  Enoch  Silsby,  in  the  event  of  the  first  legatees'  dying 
unmarried,  or  without  children. 

This  duty  of  the  executor  and  trustee  being  thus  plainly  marked, 
he  addressed  a  letter  to  the  legatees,  in  September,  1791,  in  which 
he  mentions  an  offer  which  had  been  made  him,  of  a  mortgage  of 
two  thousand  pounds,  the  amount  of  the  sums  to  be  set  apart  for 
them,  which  he  will  take,  if  it  meets  their  approbation.  If  the  plain- 
tifis  had  taken  this  mortgage,  and  the  title  had  proved  defective,  or 
the  mortgaged  property  had  been  destroyed,  they  would,  most  pro- 
bably, have  forfeited  all  claims  upon  the  estate  of  their  testator,  and 
would  have  been,  at  least,  censured  by  the  legatee  in  remainder,  for 
having  destroyed,  by  an  improvident  intervention  in  the  management 
of  the  estate,  his  right  to  the  principal  sum,  on  their  dying  unmanied. 
Such  an  interference,  on  their  part,  was  unnecessary,  because  the 
executor  was  authorized,  by  the  will,  to  place  the  estate  either  on  pri- 
vate or  public  security,  as  he  should  think  most  advantageous,  and 
would  have  been  particularly  indiscreet,  because  they  could  neither 
judge  of  the  validity  of  the  title,  nor  of  the  value  of  the  premises 
proposed  to  be  mortgaged.  To  have  intermeddled  with 
[  •  263  }  •  the  subject  would,  therefore,  have  been  in  them  a  depart- 
ure from  propriety  and  common  prudence,  not  to  be  ac- 
counted for,  nor  justified. 

Under  these  circumstances,  they  say,  ^*  You  mention  an  old  Mend 
of  our  dear  brother's  wishing  to  hire  the  two  thousand  pounds  on 
mortgage.  We  would  willingly  oblige  him,  but  cannot.  We  choose 
to  let  it  remain  just  as  our  brother  left  it.'' 

To  the  court  it  seems  that  this  letter  will  admit  of  but  one  con- 
struction. It  is  a  plain  declaration  that  they  do  not  mean  to  inter- 
meddle with  the  duties  of  the  executor,  but  to  leave  him  to  perform 
them  according  to  the  directions  of  his  testator.  <^  We  choose  to  let 
it "  (the  legacy  of  two  thousand  pounds,)  "  remedn  just  as  our  brother 
left  it,"  is  plainly  saying  that  the  legacy  must  remain  on  the  founda- 
tion on  which  the  will  placed  it  The  construction  which  would 
convert  these  words  into  a  declaration  that  they  chose  the  debts  of 
their  testator  not  to  be  collected,  and  that  they  chose  to  take  upon 
themselves  the  hazard  of  the  solvency  of  any  particular  debtor  whose 
debt  should  remain  outstanding,  or  of  the  executor,  if  he  should  hap- 
pen to  collect  it,  is  really  too  violent  a  distortion  of  them  to  be 
tolerated  for  an  instant 
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As  little  fonndation  is  there  for  the  allegation,  that  the  rights  of  the 
complainants  have  been  forfeited  by  their  laches.  The  court  can 
perceive  no  laches  on  their  part  It  was  not  particularly  incumbent 
on  them  to  incur  the  expense  of  inquiring  into  the  manner  in  which 
the  executor  performed  his  trust,  with  respect  to  the  estate  at  large. 
They  received  their  interest  regularly,  and  there  was  no  circumstance 
to  awaken  a  suspicion  that  they  were  in  danger.  On  the  residuary 
legatee,  and  on  his  father  and  natural  guardian/ it  was  more  particu- 
larly incumbent  to  examine  into  the  conduct  of  the  executor,  and 
though  he  may  be  perfectly  excusable  for  not  having  done  so,  he 
cannot  throw  the  loss  on  others,  whose  conduct  has  been  perfectly 
faultless. 

*  The  court  is,  therefore,  clearly  and  unanimously  of  opi-  [  *  264  ] 
nion,  that  the  complainants  have  not  forfeited  their  rights ; 
and,  consequently,  that  the  decree  must  be  reversed,  and  an  account 
directed. 

In  considering  the  principles  on  which  the  account  is  to  be  taken, 
the  court  think  it  perfet^tly  clear  that  the  specific  pecuniary  legacies 
must  be  set  apart,  before  the  defendant,  Enoch  Silsby,  can  be  entitled 
to  the  residuum*  The  words  annexed  to  the  bequest  of  the  residuary 
estate,  which  subject  it  to  the  same  conditions  with  the  bequest  of 
the  one  thousand  five  hundred  pounds,  are  understood  by  the  court, 
to  relate  to  the  condition  of  payment,  at  the  age  of  twenty-one,  and 
to  the  limitations  over,  in  case  of  the  death  of  the  residuary  legatee, 
not  to  the  question  of  abatement ;  and  a  residuumj  ex  vi  termini^  is, 
that  which  remains  after  particular  legacies  are  satisfied. 

The  court  is  also  of  opinion,  that  if  there  be  not  sufficient  assets 
to  satisfy  all  the  specific  legacies,  the  loss  must  fall  exclusively  on 
the  one  thousand  five  hundred  pounds  given  to  Enoch  Silsby,  until 
that  fund  be  exhausted. 

It  has  been  argued  that  the  words  of  the  will  limit  this  charge  on  that 
legacy  to  the  contingency  of  an  insufficiency  of  assets  at  the  death  of 
the  testator.  The  words  are,  <*  It  is  my  will  and  desire,  that  if  the  per- 
sonal estate,  and  the  produce  arising  firom  the  real  estate,  of  which  I 
shall  die  seised  and  possessed,  shall  not  be  sufficient  to  answer  the 
several  annuities  and  legacies  herein  before  by  me  bequeathed,  then, 
and  in  such  case,  I  direct  that  the  annuities  and  legacies  shall  not  abate 
in  proportion,  but  that  the  whole  of  such  deficiency,  if  any  there  be, 
shall  be  deducted  out  of  the  said  sum  of  one  thousand  five  hundred 
pounds  herein  before  by  me  bequeathed  to  my  said  nephew,  Enoch 
Silsby.'' 

These  words  have  undergone  a  very  critical  examination,  and  it 
has  been  contended  that  the  time  at  which  the  sufficiency  mentioned 
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in  the  will  is  to  be  detennined,  is  fixed  by  the  testator  at  his  death,  in 
like  manner  as  if  the  expression  had  been,  '^  if  my  estate  shall  not,  at  the 
time  of  my  death,  be  insufficient,"  &€.    B|it  the  words  do  not  appear 
to  the  court  to  demand  snch  an  interpretation.     The  words, 
[  *  265  ]  ^  the  personal  and  real  estate  of  *  which  I  shall  die  seised 
and  possessed,"  are  no  more  in  substance  than  the  words 
■<  all  my  real  and  personal  estate  "  would  have  been.     They  describe 
the  subject,  on  the  insufficiency  of  which  an  abatement  of  a  particu- 
lar legacy  is  to  take  place,  but  not  the  time  when  that  insufficiency 
is  to  be  tested.     In  the  opinion  of  the  court,  that  time  is  when  the 
will  is  carried  into  execution,  by  the  application  of  the  funds  to  tfaeir 
object     If,  when  that  application  is  made,  a  deficiency  appears, 
^'  then,  and  in  that  case  "  it  is,  that  the  abatement  is  to  take  pdace  in 
the  specific  legacy  to  Enoch  Silsby. 

This  specific  pecuniary  legacy  being  given  to  the  same  person  to 
whom  the  residimm  is  given,  and  on  the  same  terms;  assumes  com- 
pletely the  character  of  a  residuary  bequest,  and  the  testator  does  not 
appear  to  have  intended  to  give  it  any  prefeience  over  the  residmtm. 
He  seems  to  have  intended  certain  provisions  to  his  relations,  the  ex- 
tent of  which  were  apportioned  to  his  opinion  of  their  necessities, 
and  which  he  did  not  leave  in  a  situation  to  be  enlarged  or  diminished 
by  any  incident  which  might  affect  the  state  of  his  af&drs.  Should 
his  property  be  merely  sufficient  to  pay  those  annuities  and  legacies, 
they  were  to  sustain  no  deduction ;  should  it  be  ever  so  much  en- 
larged, they  were  to  receive  no  increase ;  but  all  he  might  possess 
exceeding  those  specific  donations,  was  to  be  given  to  his  nephew. 
His  bounty  to  his  other  legatees  was  measured ;  that  to  lus  nephew 
was  not  defined.  As  in  every  case  where  specific  legacies  are  first 
given,  so  in  this,-  it  is  the  intent  of  the  testator  to  prefer  the  specific 
legatees.  There  would  have  been  no  motive  for  giving  a  specific 
legacy,  subject  exclusively  to  abatement  in  case  of  deficiency,  to  the 
residuary  legatee,  but  for  the  purpose  of  providing  a  fund  for  his  ed- 
ocation  and  maintenance  during  his  infancy.  Fot  every  other  pnr- 
pose,  this  particular  legacy  to  Enoch  Silsby  is  to  be  considered  as  a 
part  of  the  residuum. 

It  is  not  easy  to  assign  a  motive  in  the  testator  for  intending  a 
preference  to  his  specific,  over  his  residuary  legatee,  in  the  event  of 
an  insufficiency  of  assets  at  his  death,  which  would  not  equally  ap- 
ply to  an  insufficiency  which  should  take  place  afterwards.  The 
only  motive  for  this  preference  which  could  possibly  have 
[  *  266  ]  existed,  *  was  his  wish  that  if  the  fund  should  not  be  ade- 
quate to  pay  all  his  legacies,  yet,  no  deduction  should  be 
made  from  tiiose  which  were  particularly  bequeathed     This  wish  orir 
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ginated  in  his  particular  feelings  towards  his  relations,  and  could 
not  depend  on  the  insufficiency  which  he  provided  against  taking 
place  at  the  time  of  his  death,  or  a  few  months  or  years  afterwards. 
If,  at  the  time  of  his  death,  his  estate  bad  been  sufficient,  but  before 
it  could  be  collected  and  applied  according  to  his  will,  bankruptcies^ 
or  any  other  casualties,  had  occasioned  a  deficiency,  no  reason  can 
be  perceived  by  the  court  for  supposing  that  the  contemplation  of 
such  a  deficiency  would  have  induced  him  to  make  a  different 
arrangement  of  his  affairs,  from  what  he  would  have  made  had  he 
contemplated  a  deficiency  at  his  death.  And  between  such  a  defi- 
ciency, and  one  occasioned  by  the  fault  or  misfortune  of  an  executori 
chosen,  not  by  his  legatees,  but  by  himself,  the  court  can  perceive  no 
distinction. 

It  is,  therefore,  the  opinion  of  this  court,  that  the  decree  of  the  cir- 
cuit court  be  reversed,  and  that  the  cause  be  remanded  to  the 
circuit  court,  that  an  account  may  be  taken,  in  order  to  a  final  decree. 

Reversed. 


*  Strawbridge  et  aL  v.  Curtiss  et  aL  [  *267  ] 

3  C.  267. 

Where  the  interest  is  joint,  each  of  the  persons  concerned  in  that  interest  mnst  be  competent 

to  sue,  or  liable  to  be  sued  in  the  courts  of  the  United  States,  to  sostain  the  jurisdiction. 
Where  the  interest  is  not  joint,  the  court  gives  no  opinion. 

This  was  an  appeal  from  a  decree  of  the  circuit  court,  for  the  dis- 
trict of  Massachusetts,  which  dismissed  the  complainants'  bill  for 
want  of  jurisdiction. 

Some  of  the  complainants  were  alleged  to  be  citizens  of  the  State 
of  Massachusetts.  The  defendants  were  also  stated  to  be  citizens  of 
the  same  State,  excepting  Curtiss,  who  was  averred  to  be  a  citizen  of 
the  State  of  Vermont,  and  upon  whom  the  subpama  was  served  in 
that  State. 

The  question  of  jurisdiction  was  submitted  to  the  court  without 
argument,  by  P.  B.  Key^  for  the  appellants,  and  Harper y  for  the  ap- 
pellees. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
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The  court  has  considered  this  case,  and  is  of  opinion  that  the  juris- 
diction cannot  be  supported. 

The  words  of  the  act  of  congress  are,  ^^  where  an  alien  is  a  party ; 
or  the  suit  is  between  a  citizen  of  a  State  where  the  suit  is  brought, 
and  a  citizen  of  another  State."  ^ 

The  court  understands  these  expressions  to  mean,  that  each  dis- 
tinct interest  should  be  represented  by  persons,  all  of  whom  are  en- 
titled to  sue,  or  may  be  sued,  in  the  federal  courts.  That  is,  that 
where  the  interest  is  joint,  each  of  the.  persons  concerned  in  that 
interest  must  be  competent  to  sue,  or  liable  to  be  sued  in  those 
courts. 

But  the  court  does  not  mean  to  give  an  opinion  in  the 
[*268]  case  where  several  parties  represent  several  distinct  *  in- 
terests, and  some  of  those  partie^  are,  and  others  are  not 
competent  to  sue,  or  lialriie  to  be  sued  in  the  courts  of  the  United 
States. 

Decree  affirmed. 

1  W.  91 ;  14  P.  60;  2  H.  497;  16  H.  314. 


Gordon  v.  Caldoleuoh  et  aL 

8  C.  268. 

If  ft  State  coart  decree  in  faror  of  a  right  claimed  under  the  act  of  congress,  this  conit  has 
not  jurisdiction  under  the  25th  section  of  the  JadidarT*  Act. 

Error  to  the  judges  of  the  court  of  equity  of  the  State  of  South 
Carolina.  The  enror  assigned  was  that  the  court  had  ordered  a 
cause  to  be  transfeired  to  the  circuit  court  of  the  United  States  upon 
the  petition  of  certain  defendants,  who  were  aliens,  and  who  claimed 
the  right  under  the  12th  section  of  the  Judiciary  Act,  (1  Stats,  at 
Large,  79.) 

[  *269  ]       *  Marshall,  C.  J.,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 
This  court  has  no  jurisdiction  under  the  25th  section  of  the  Judi- 
ciary Act  of  1789,^  but  in  a  case  wheie  a  final  judgment  or  deeiee 
has  been  rendered  in  the  highest  court  of  law  or  equily  of  a  State, 

1 1  Stats,  at  Lai^ge,  78.  9  lb.  85. 
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in  which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under  the  United  States,  and  the  decision  is  against  their  valid- 
ity, &CC.J  or  where  is  drawn  in  question  the  construction  of  any  clause 
of  the  constitution,  or  of  a  treaty,  or  statute  of,  or  commis- 
sion *  held  under  the  United  States,  and  the  decision  is  [  *  270  ] 
against  the  title,  right,  privilege,  or  exemption,  specially  set 
up  or  claimed  by  either  party  under  such  clause  of  the  said  consti- 
tution, treaty,  statute,  or  commission. 

In  the  present  case,  such  of  the  defendants  as  were  aliens,  filed  a 
petition  to  remove  the  cause  to  the  federal  circuit  court,  under  the 
12th  section  of  the  same  act.  The  state  court  granted  the  prayer  of 
the  petition,  and  ordered  the  cause  to  be  removed;  the  decision, 
therefore,  was  not  against  the  privilege  claimed  under  the  statute ; 
and,  therefore,  this  court  has  no  jurisdiction  in  the  case. 

2%e  ivrU  of  error  must  be  dismissed. 

5  H.  343. 


IVFFerban  V*  Taylor  and  Massie. 

8  C.  270. 

If  the  finding  of  a  jnrj  on  an  issue  in  an  equity  cause  is  not  consistent  with  an  admissioa 
in  the  answer,  it  must  be  rejected  j  but  both  must  stand,  if  reconcilable. 

A  material  misrepresentation  by  a  vendor,  though  made  by  mistake,  must  be  made  good ; 
if  it  is  not  in  his  power  to  do  it  specifically,  then  by  way  of  damages. 

This  was  a  bill  for  specific  performance  and  general  relief,  filed 
by  IVPFerran  in  the  district  court  of  the  United  States  for  the  district 
of  Kentucky.  The  bill  stated  two  bonds  to  have  been  executed  by 
Taylor  to  convey  tracts  of  300  acres  and  200  acres,  respectively, 
'^  out  of  1,000  acre  tract  located  by  Richard  Taylor  on  Kingston's 
Fork  of  Licking,  or  out  of  5,000  which  the  said  Taylor  has  now 
for  location."  That  Taylor  had  a  warrant  for  6,000  acres  for  military 
services,  and  located  1,000  on  Paint  Creek,  2,000  on  Bush  Creek, 
and  3,000  on  Green  River.  That  none  of  the  lands  were  on  King- 
ston, where  the  general  quality  of  the  lands  is  better  than  in  the  other 
places  named.  That  Taylor  has  sold  the  1,000  acres  on  Paint  Creek 
to  the  defendant  Massie,  with  notice  of  the  complainant's  titie,  and 
VOL.  I.  49 
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both  refuse  to  allow  him  to  locate  his  500  acres  on  that  tract,  which 
be  desires  to  do,  and  prays  a  decree  that  Taylor  and  Massie  convey 
to  him  500  acres,  or  for  other  relief. 

The  answer  admits  the  execution  of  the  bonds,  but  denies  that 
the  mention  of  Hingston's  Fork  had  any  influence  on  the  contract, 
both  parties  being  ignorant  of  the"  comparatiye  value  of  the  land 
there  and  in  the  places  where  the  locations  were  made,  and  shows 
how  Kingston  was  mentioned  by  mistake.  That  the  complainant 
was  to  elect  out  of  5,000  acres,  leaving  1,000  firee  to  be  sold  to 
others,  and  that  this  1,000  acres,  to  which  the  bonds  gave  no  title, 
was  located  on  Paint  Creek.  It  states  how  the  5,000  acres  were 
located,  and  that  the  complainant  has  been  offered  a  choice  out  of 
any  of  them,  and  that  in  particular  he  was  offered  500  acres  on  the 
North  Fork  of  Paint  Creek,  and  refused  theuL  The  answer  of 
Massie  denied  notice. 

Breckenridgej  for  the  complainant 

Huffhes^  for  the  respondents. 

[  •  273  ]       •  The  jury  (who,  in  accordance  with  the  practice  of 
Kentucky,  were  called  to  ascertain  the  facts,)  found  the  fol- 
lowing: 

1.  That  the  defendant  executed  the  bonds. 

2.  That  at  that  time  he  had  no  lands  on  Hingston's  Fork  of 
Licking. 

3.  That  on  the  29th  of  August,  1795,  he  assigned  to  John  Brown, 
the  plot  and  certificate  of  survey,  &c.,  (the  2,000  acres  before  men- 
tioned,) which  survey  was  made  by  virtue  of  a  military  warrant, 

No.  1734. 
[  ^274  ]       •4.  That  on  the  31st  of  July,  1797,  he  assigned  to  Mas- 

sie,  &c,  the  1,000  acres  before  mentioned,  being  a  survey 
of  part  of  the  same  warrant. 

5.  That  the  complainant  demanded  of  Taylor  500  acres,  in  virtue 
of  the  said  bonds,  before  the  commencement  of  this  suit ;  but  it  does 
not  appear  that  any  lands  have  been  conveyed  in  compliance  with 
that  demand ;  neither  does  it  appear  that  any  particular  piece  of 
land  was  pointed  out  by  the  complainant,  when  the  said  demand 
was  made,  except  that  he  had  made  his  election  to  have  500  acres 
out  of  the  survey  assigned  to  Massie,  and  gave  notice  thereof  to 
Taylor,  who  refused  to  convey  it. 

6.  That  500  acres  might  be  laid  off  in  that  survey  worth  five  dol- 
lars an  acre,  in  the  form  called  for  in  the  bonds. 
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7.  That  the  5,000  acres  mentioned  in  the  bonds  were  part  of  the 
warrant  No.  1734,  for  6,000  acres,  granted  to  Taylor  for  his  own 
services. 

a  That  Taylor  had  the  entry  of  1,000  acres  of  June  15th,  1780. 

9.  That  when  the  bonds  were  executed,  Taylor  had  a  military 
warrant  for  6,000  acres,  1,000  whereof  were  entered  on  Paint  Creek, 
in  partnership  with  the  locators,  and  since  assigned  to  Massie ;  2,000 
were  exchanged  with  Abraham  Buford,  for  other  2,000  acres  of  mill* 
tary  warrants,  in  separate  entries  of  1,000  each,  because  Taylor 
deemed  it  more  probable  that  he  should  get  good  land  on  small 
entries  than  on  large  ones. 

10.  That  1,000  acres  of  the  said  5,000  were  entered  on  the  south 
side  of  Green  River. 

11.  That  the  remainder  of  the  5,000  acres  is  located  on  Paint 
Creek,  or  its  waters. 

12.  That  Taylor  is  willing  that  the  complainant  should  make  his 
choice  out  of  any  of  the  three  tracts  of  1,000  acres  each,  south  of 
Green  River,  or  out  of  the  1,000  acres  on  the  waters  of  Licking,  or 
out  of  the  500  acres,  or  the  1,500  acres,  on  the  waters  of  Paint 
Creek. 

*  13.  That  the  average  price  of  lands  on  Hingstoh  is  [  *  275  ] 
three  and  a  half  dollars  per  acre,  and  on  Slate  two  dollars  per  acre. 

14.  The  1,000  acres  adjoining  Thompson  are  worth  two  dollars 
per  acre. 

15.  The  land  transferred  from  Taylor  to  Buford  is  worth  one  dol- 
lar and  fifty  cents  per  acre. 

16.  The  land  transferred  by  Buford  to  Taylor  is  worth  two  dollars 
per  acre. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *280  ] 
The  biU  states  the  original  contracts,  and  claims  a  spe- 
cific performance,  by  permitting  the  plaintiff  to  elect  the  500  acres 
to  which  he  is  entitled  out  of  the  tract  of  1,000  acres  which  had  been 
located  on  Paint  Creek;  and  also  contains  a  prayer  for  general 
relief. 

On  the  specific  object  of  the  bill,  the  right  to  make  an  election  out 
of  the  lands  on  Paint  Creek,  there  can  be  no  difficulty.  One  thousand 
acres,  part  of  the  original  warrant,  having  been  clearly  withdrawn  at 
the  time  of  the  contract,  from  the  quantity  out  of  which  the  500 
acres,  sold  by  the  defendant,  were  to  be  chosen,  there  can  be  no  pre- 
text for  the  claim  set  up  in  the  bill. 

As  little  foundation  is  there  for  the  claim  to  damages,  instead  of 
the  land  itself,  on  account  of  the  500  acres  stated  in  the  answer  to 
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have  been  sold ;  which  sale  the  counsel  for  the  complainant  considers 
as  a  wrong  which  has  put  out  of  his  client's  reach  a  tract  he  had  a 
right  to  elect,  and  has,  consequently,  disabled  the  defendant  from 
complying  with  his  contract. 

To  this  claim  two  answers  may  be  given,  either  of  which  would 
completely  defeat  it. 

1st.  The  fact  found  by  the  jury  shows,  that  the  defendant  is  still 
ready  to  convey  this  land.  The  attorney-general  would  exclude  this 
finding  from  the  case,  because  it  contradicts  the  admission  of  tbe 
answer;  and  it  is  a  rule  of  law,  that  a  finding  which  contradicts  a 
fact  admitted  in  the  pleadings,  is  to  be  disregarded. 

The  principle  of  law  is  unquestionably  laid  down  correctly ;  but 
the  court  can  perceive  no  incompatibility  between  the  admission  of 
the  answer,  and  the  fact,  as  found  by  the  jury.  They  may 
[  *281  ]  both  be  true;  and,  of  consequence,  *the  court  must  con- 
sider both  as  true.  After  the  answer  was  filed,  the  land  may 
have  been  repurchased  by  Mr.  Taylor,  and  such  a  repurchase  would 
have  been  proper  evidence  to  justify  the  fact  found  by  the  jury,  and 
would  put  him  in  a  situation  to  perform  his  contract,  so  far  as  re- 
spected this  particular  tract.    But  were  it  even  otherwise, 

The  2d  answer  is,  that  the  concession  made  by  the  defendant  must 
be  taken  altogether.  He  states  the  complainant  to  have  refused  this 
particular  tract  of  500  acres  before  it  was  sold.  The  complainant 
had,  consequently,  elected  not  to  take  it,  and,  of  course,  the  defend- 
ant was  at  Hberly  to  dispose  of  it. 

The  other  point  in  the  case  is  attended  with  more  difficulty.  It  is, 
that  the  representation  made  by  Taylor  at  the  time  of  the  ^e,  was 
untrue  in  a  material  point.  He  represented  the  tract  of  1,000  acres 
which  had  been  located,  and  out  of  which  the  plaintiff  would  have  a 
right  to  take  the  lands  he  purchased,  to  lie  on  Hingston's  Fork  of 
Licking,  when,  in  truth,  it  lay  on  Slate,  another  branch  of  the  same 
river,  where  the  lands  prove  to  be  less  valuable  than  on  Hingston* 
That  this  misrepresentation  is  material,  cannot  be  denied ;  but  it  is 
contended  by  the  defendant,  that  it  originated  in  mistake,  not  in 
fraud ;  and  as  the  country  was  at  that  time  unknown  to  both  tiie 
contracting  parties,  and  the  material  object  was  to  give  the  purchaser 
a  right  to  take  the  land  he  had  purchased  out  of  the  tract  already 
located  for  the  seller,  an  accidental  error  in  the  description  of  the 
place  where  the  tract  in  contemplation  of  the  p&urties  lay,  an  error 
which  could  have  had,  at  the  time,  no  influence  on  the  contract, 
ought  not  now  to  affect  the  person  who  has  innocentiy  committed  it. 

From  the  situation  of  the  parties  and  of  the  country,  and  from  the 
form  of  the  entry,  it  is  reasonable  to  presume  that  this  apology  is 
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true  in  point  of  fact ;  but  the  court  does  not  conceive  that  the  fact 
will  amount  to  a  legal  justification  of  the  person  who  has  made  the 
misrepresentation.  He  who  sells  property  on  a  description  given  by 
himself  is  bound  to  make  good  that  description ;  and  if  it  be  untrue 
in  a  material  point,  although  the  variance  be  occasioned  by 
a  mistake,  he  must  still  remain  *  liable  for  that  variance.  In  [  *  282  ] 
this  case,  the  defendant  has  sold  land  on  Kingston,  and 
offers  land  on  Slate.  He  has  sold  that  which  he  cannot  convey,  and 
as  he  cannot  execute  his  contract,  he  must  answer  in  damages. 

It  is,  therefore,  the  opinion  of  the  court,  that  the  plaintiff  is  entitled 
to  an  issue  to  ascertain  the  damages  he  has  sustained  by  the  inability 
of  the  defendant  to  perform  his  contract,  and  to  the  damages  which 
shall  be  found. 

Although,  in  the  general  principles  laid  down,  the  court  was  unani- 
mous, I  did  not,  in  consequence  of  the  particular  circumstances  of 
this  case,  concur  in  the  opinion  which  has  been  delivered.  I  will 
briefly  state  those  circumstances. 

In  his  bill,  the  plaintiff  does  not  allege  that  he  was,  in  any  degree, 
induced  to  make  the  contract,  by  supposing  the  land  already  located 
to  lie  on  Hingston's  Fork.  This  representation,  then,  was  an  acci- 
dental circumstance  which  has  not,  in  the  slightest  degree,  influenced 
bis  conduct  Nor  does  he  now,  in  his  bill,  urge  this  variance  in  the 
description  of  the  property  as  a  reason  for  claiming  damages,  instead 
of  the  specific  thing  contracted  to  be  sold.  Nor  does  it  appear  that 
this  claim  was  set  up  in  the  district  court  On  the  contrary,  he 
alleges,  that  the  land  on  Paint  Creek  is  also  in  his  power,  and  insists 
on  making  his  election  out  of  that  tract  Under  such  a  bill,  in  a 
case  where  the  contract  is  a  very  advantageous  one  to  the  purchaser, 
I  am  not  convinced  that  a  court  of  equity  ought  to  award  him 
damages,  on  account  of  an  error  in  the  description  of  the  property 
which  was  innocent  in  itself,  which  at  the  time  appeared  to  be  unim- 
portant, and  which  most  obviously  did  not  conduce  to,  or  in  any 
manner  affect  the  contract  The  person  claiming  damages  in  such 
a  case  should,  I  think,  be  left  to  his  remedy  at  law.  I  should,  there- 
fore, have  been  disposed  to  afiirm  the  decree  of  the  district  court.  I 
am,  however,  perfectly  content  with  that  which  I  have  been  directed 
to  deliver.' 

13  P.  26. 


^  The  judges  present  were,  Mabshall,  C.  J.,  Faterson,  Washington,  and 
Johnson,  Justices. 
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[  •  283  ]  •  Wilson  v.  Speed. 

8C.  283. 

In  a  suit  between  the  original  owner  of  a  settlement  right  and  one  claiming  the  land  nnder 
an  assignee  of  that  owner,  snch  assignee  is  a  competent  witness  to  prove  that  he  never 
owned  the  land  and  never  assigned  the  warrant 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Kentucky.   Wilson  filed  a  caveat  in  that  court  which  was  as  follows : 

"  Let  no  grant  issue  to  James  Speed,  a  citizen  of  the  State  of 
Kentucky,  for  139  acres  of  land,  said  to  be  surveyed  upon  an  entry 
of  200  acres,  by  virtue  of  a  treasury-warrant,  No.  13,800,  the  24tfa 
of  November,  1782,  and  the  survey  dated  the  10th  day  of  Novem- 
ber, 1797,  because  John  Wilson,  a  citizen  of  the  State  of  Virginia, 
claims  the  same ;  part  by  virtue  of  a  survey  made  on  his  settlement- 
right,  the  20th  day  of  January,  1786,  and  part  by  virtue  of  a  survey 
made  on  the  entry  of  his  preemption  wairant,  on  the  20th  day  of 
January,  1786,  for  Andrew  Cowan,  and  assigned  by  him  to  William 
Dryden,  for  his  use ;  which  claims  are  of  a  superior  nature  to  the 
said  Speed's.  April  22d,  1799. 

(Signed)  "John  Wilson." 

The  facts  appearing  upon  the  record,  so  far  as  they  are  pertinent 
to  the  questions  before  this  court,  are  sufficiently  stated  in  the  opinion. 

Sughes^  for  the  plaintiC 

Breckewridge^  icft  the  defendant 

[  *  290  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
In  this  case,  the  errors  assigned  are, 

1.  That  testimony  has  been  improperiy  rejected  by  the  judge  of 
the  district  court 

2.  That  the  caveat^  as  to  that  part  of  the  land  which  was  claimed 
in  virtue  of  the  survey  on  Wilson's  settlement-right,  was  improperiy 
dismissed. 

The  caveat^  so  far  as  respects  the  claim  of  Wilson,  in  virtue  of  tiie 
survey  on  his  preemption  warrant,  thus  stated  his  titie :  "  John  Wil- 
son claims,  by  virtue  of  the  survey,  made  on  the  entry  of  his  pre- 
emption warrant,  for  Andrew  Cowan,  and  assigned  by  him  to  William 
Dryden,  for  his  use." 
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The  preemption  warrant  issued  on  Wilson'is  certificate  to  Andrew 
Cowan,  as  assignee  thereof ;  the  survey  was  made  in  Cowan's  name, 
and  is  assigned  to  William  Dryden,  but  the  assignment  does  not  pur- 
port to  be  for  the  use  of  John  Wilson, 

At  the  trial  the  plaintiff  offered  to  prove  that  the  assignment  to 
Cowan  was  made  in  trust  for  himself,  and  that  the  assignment  to 
Dryden  was  never  made  by  Cowan.  The  witness,  by  whom  these 
facts  were  to  be  substantiated,  was  Cowan  himseUl  He  was  object- 
ed to  by  the  counsel  for  the  defendant,  as  incompetent,  and  the 
objection  was  sustained  by  the  court  To  this  opinion  of  the  dis- 
trict judge,  an  exception  was  taken,  and  the  question  proposed,  is  the 
competency  of  Cowan  to  prove  the  fact,  that  he  never  was  entitled 
to  the  land  in  controversy,  and  did  not  make  the  assignment  of  the 
survey. 

.   •  We  put  the  release  out  of  the  case,  because  it  cannot  [  *  291  ] 
affect  the  interest  of  Cowan,  if  he  had  any,  that  interest 
being  a  liability  to  the  person  appearing  to  be  his  assignee. 

Upon  a  consideration  of  this  fact,  and  its  connection  with  a  caveat 
brought  by  Wilson,  the  witness  appears  to  the  court  to  stand  free 
from  any  possible  objectioi^  on  the  part  of  the  defendant  It  would 
not  appear  that  he  could  derive  a  benefit  from  proving,  in  this  cause, 
that  he  never  was  entitled  to  the  land  in  dispute,  and  never  assigned 
the  survey. 

But,  from  the  facts  proposed  by  the  plaintiff,  which  were  before 
the  court,  it  appears  that  Ihryden  had  sold  to  Buford,  for  whose  bene- 
fit this  caveat  was  really  brought ;  and  it  is  alleged  by  the  counsel 
for  the  defendant,  that  if  the  testimony  of  the  witness  would  esta- 
blish the  right  of  those  who  might  ultimately  resort  to  him,  under 
his  supposed  assignment,  and  such  a  suit  would  be  prevented  by  a 
decision  of  this  caveat  in  favor  of  Wilson,  he  is,  therefore,  an  incom- 
petent witness ;  but  the  court  does  not  perceive  that  this  consequence 
would  flow  from  the  testimony ;  and  if  it  is  imagined  that  Cowen 
might  suspect  it,  this  would  constitute  an  objection,  rather  to  his 
credit  than  his  competency.  Cowan,  therefore,  was  competent  to 
prove  the  facts  to  establish  which  his  testimony  was  offered.  But  if 
he  had  been  received,  and  had  established  those  facts,  what  would 
have  been  their  amount  ?     They  are, 

^'  That  Cowan  never  did  purchase  the  said  preemption,  did  not 
make  the  entry  on  the  preemption  warrant,  or  survey  it,  or  procure  it 
to  be  surveyed,  and  does  not  now,  nor  ever  did,  claim  title  to  the  same. 

^  That  the  plaintiff,  claiming  to  own  the  land,  did  sell  it  to  Wil- 
liam Dryden,  who  sold  the  same  to  William  Buford,  for  whose  benefit 
the  caveat  was  brought" 
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These  are  the  facts  which  the  plaintiiF  proposed  to  prove, 

[  *  292  ]  and  which  are  stated  on  the  record.   Had  they  *been  proved, 

it  appears  to  the  court  that  the  caveat  ought  to  have  been 

dismissed.     These  facts  do  not  sapport  the  title  set  np  in  the  caveaL 

It  is  conceived  by  this  court,  that  the  statements  made  in  the 
caveat  could  only  be  supported  by  an  assignment,  which,  on  the  face 
of  it,  purported  to  be  for  the  use  of  Wilson.  That  an  assignment 
made  to  Dryden,  whereby  the  legal  ownership  of  the  survey  was 
conveyed  to  him,  although,  in  fact,  intended  for  the  benefit  of  Wilson, 
would  not  enable  Wilson  to  maintain  a  caveat  in  his  own  name. 
It  would  authorize  him  to  use  the  name  of  Cowan,  but  not  to  prose- 
cute the  suit  in  his  own  name.  If,  however,  a  contrary  practice  has 
been  firmly  established  in  Kentucky,  the  court  would  be  very  unwil* 
ling  to  shake  that  practice.  But  in  this  case,  the  assignment  to  Dry- 
den was  not,  in  fact,  for  the  use  of  Wilson,  but  of  Dryden  himself. 
The  testimony,  therefore,  if  received,  could  only  have  defeated  ike 
plaintifTs  action.  It  cannot  be  said,  therefore,  that  the  judge  has 
erred  in  dismissing  the  caveat^  as  to  the  part  claimed  under  the  pre- 
emption warrant. 

But,  with  respect  to  so  much  of  the  caveat  as  was  supported  by 
the  survey  on  the  settlement-right,  no  exception  of  form,  or  to  the 
testimony,  has  been  taken,  and  it  ought  not,  therefore  to  have  been 
dismissed,  but  on  the  merits.  On  this  point,  therefore,  there  is  eiror 
in  the  judgment  of  the  district  court,  for  which  it  must  be  reversed. 


[  •  293  ]  •  BuDDiouM  V.  Sjrk. 

3  C.  293. 

Though  tinder  the  law  of  Virghiifl,  an  attorney  at  law  is  not  compellable  to  reoeiTe  notice 
of  the  taking  of  a  deposition,  he  may  do  bo,  and  he  maj  waire  notice. 

Kodce  of  taking  a  deposition  on  the  8th  of  Angost,  and  if  not  taken  in  one  daj,  that  the 
commissioners  would  adjonm  from  day  to  day  until  it  should  be  finished,  is  not  complied 
with,  if  the  commissioners  meet  on  the  8th  and  adjourn  to  the  10th,  and  tiien  take  the 
deposition. 

An  agreement  by  an  attorney  at  law  that  the  deposition  might  be  taken  whether  he  should 
attend  or  not,  and  his  failure  to  make  known  any  objection  when  he  examined  the  depo- 
sition, and  the  death  of  the  witness,  amount  to  a  waiver  of  the  above  objection. 

Error  to  the  circuit  court  for  the  District  of  CTolumbia.  The  action 
was  debt  against  the  defendant  as  heir  at  law  of  the  obligor  of  a 
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bond.  The  defendant,  an  infant,  pleaded,  by  his  guardian,  Archibald 
IVTLain,  payment,  and  a  release  lost  by  time  and  accident,  upon  which 
issue  was  taken  and  found  for  the  defendant  At  the  trial  the  defend- 
ant offered  a  deposition,  taken  on  a  notice  to  the  plaintiff's  attor- 
ney, that  the  deposition  would  be  taken  on  the  8th  of  August,  and 
if  not  taken  in  one  day,  that  the  commissioners  would  adjourn  firom 
day  to  day  until  it  should  be  finished,  and  the  attorney  agreed  it  might 
be  taken  on  that  day  whether  he  should  attend  or  not,  but  did  not 
assent  to  its  being  taken  on  any  other  day.  The  commissioners  met 
on  the  8th,  adjourned  to  the  10th,  and  thence  by  several  adjourn- 
ments to  the  19th,  when  the  deposition  was  taken.  The  plaintiffs 
attorney  did  not  attend  on  the  8th,  and  had  no  notice  of  either  of 
the  adjournments.  The  defendant  proved  by  Archibald  ATLain  that 
the  plaintiff's  attorney  read  the  deposition,  and  did  not  then  make 
known  any  objection  to  it,  and  ^t  the  witness  was  dead.  The 
deposition  and  also  the  competency  of  M'Lain  were  objected  to. 
The  deposition  tended  to  prove  that  certain  claims  had  been  assigned, 
and  certain  wheat  delivered  to  the  plaintiff  in  discharge  of  the  bond. 

E.  X  LeCy  for  plaintifil 

Simmsy  for  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  [  *  297  ] 
the  following  effect: 

This  case  comes  up  on  two  bills  of  exceptions. 

1st.  As  to  the  notice  of  taking  the  deposition ;  and, 

2d.  As  to  its  applicability. 

1.  As  to  the  notice.  There  are  two  modes  of  taking  depositions 
under  the  act  of  congress.^  By  the  first,  notice  in  certain  cases  is  not 
necessary,  but  the  forms  prescribed  must  be  strictly  pursued.  This 
deposition  is  not  taken  under  that  part  of  the  act  By  a  subsequent 
part  of  the  section,  depositions  may  be  taken  by  dedimus  potestatem^ 
according  to  common  usage.  The  laws  of  Virginia,  therefore,  are  to 
be  referred  to  on  the  subject  of  notice.  Those  laws  do  not  authorize 
notice  to  an  attorney  at  law.  The  word  attorney,  in  the  act  of  as- 
sembly, means  attorney  in  fact  An  attorney  at  law  is  not  compel- 
lable to  receive  notice ;  but  he  may  consent  to  receive,  or  he  may 
waive  it,  and  shall  not  afterwards  be  permitted  to  object  the  want  of 
it  But  this  deposition  was  not  taken  agreeably  to  the  notice  re- 
ceived.    The  commissioners  did  not  adjourn  from  day  to  day  ;  but 

1 1  Stats,  at  Laxge,  89. 
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passed  over  the  intennediate  time  between  the  12th  and  the  19th  of 
August. 

This  circumstance,  however,  is  not,  by  the  court,  deemed  fatal, 
under  the  particular  circumstances  of  this  case,  though  without  those 
circumstances  it  might,  perhaps,  be  so  considered.  The  agreement 
that  the  deposition  might  be  taken,  whether  the  attorney  were  pre- 
sent or  absent ;  his  subsequent  examination  of  the  desposition,  with- 
out objecting  to  the  want  of  notice,  and  the  death  of  the  witness, 
were  sufficient  grounds  for  the  defendant  to  believe  that  the  objection 
would  be  waived. 

2.  The  objection  to  the  competency  of  IVFLain  is  totally 
[  *  298  ]  unfounded,  as  it  does  not  appear  upon  the  record  *that  he 
was  the  guardian ;  and  espedaUy,  as  the  defendant  became 
of  fuU  age  before  the  trial 

3.  The  objection  to  the  applicability  of  the  deposition  is  also  void 
of  foundation.  For  although  it  was  not  conclusive  evidence,  it  was 
still  admissible. 

The  court  is,  therefore,  of  opinion,  that  there  is  no  error  in  the 
judgment  below. 

Judgment  affirmed. 


Douglass  &  Mandeville  t;.  AFAllister. 

8  C.  296. 

The  coart  U  bonnd  to  instnict  the  jary  on  a  point  of  law  relerant  to  the  issne,  if  reqnested ; 
hat  if  the  yerdict  conforms  to  what  that  instruction  oaght  to  have  been,  there  is  no  error. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The 
plaintiffs  in  error,  who  were  defendants  below,  were  under  a  contract 
to  deliver  certain  flour  to  the  defendant.  It  was  demanded  on  the 
14th  of  October,  but  time  was  given  till  the  19th  to  comply,  and 
this  not  having  been  done  the  action  was  brought  on  the  21st.  The 
defendant  claimed  to  recover  the  market  price  of  the  19th.  The 
plaintiffs  prayed  the  court  to  instruct  the  jury  that  the  measure  of 
damages  was  the  market  price  of  the  14th.  No  instruction  was 
given,  but  the  jury  found  according  to  the  price  on  the  19th. 

Swarm^  for  the  plaintiffs* 

E.  X  Lee^  for  the  defendant. 

[  •  300  ]      •  Marshall,  C.  J.     The  error  complained  of  is,  that  the 
circuit  court  did  not  give  an  opinion  on  a  point  proposed 
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The  court  was  certainly  bound  to  give  an  opinion,  if  required,  upon 
any  point  relevant  to  the  issue. 

It  appears,  from  the  facts  stated,  that  the  cause  of  action  did  not 
accrue  until  the  19th  of  'November,  when  the  negotiation  for  a  com- 
promise was  broken  oill  A  tender  of  the  flour  at  any  time,  after  the 
14th,  and  before  the  19th,  would  have  been  a  compliance  with  the 
contract. 

As  the  plaintiff  claimed  no  more  than  the  price  of  the  flour  on  the 
19th,  and  as  the  refusal  of  the  court  to  instruct  the  jury  did  not  alter 
the  verdict,  which  was  for  the  price  on  that  day,  and  was  for  the 
same  amount  as  if  the  opinion  had  been  given,  there  is  no  eiror  of 
which  the  defendants  could  complain. 

Judgment  affirmed^  with  costs. 


Simms  &  Wise  v.  Slaoum. 

8  C.  800. 

A  departure  from  prison  rules,  under  the  authoritj  of  a  judgment  of  a  competent  tribunal, 
obtained  by  the  fraud  of  the  debtor  alone — his  sureties  being  innocent — is  not  a  breach 
of  a  bond  conditioned  that  ho  would  not  depart  until  discharged  by  due  course  of  law. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion on  a  bond  for  the  prison  rules.  The  material  facts  appear  in 
the  opinion  of  the  court. 

C  LeCy  for  the  plaintiffs 

Swann^  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  majority  of  [  *  306  ] 
the  court 

This  case  depends  on  the  construction  of  an  act  of  the  legislature 
of  Virginia,  which  allows  the  prison  rules  to  a  debtor  whose  body  is 
in  execution,  on  his  giving  bond,  with  sufficient  security,  not  to  go 
out  of  the  rules  or  bounds  of  the  prison ;  that  is  while  a  prisoner. 
The  condition  usually  inserted  is,  not  to  depart  therefrom  until  he 
shall  be  discharged  by  due  course  of  law,  or  shall  pay  the  debt.  The 
act  further  provides,  that  the  prisoner,  on  delivering  a  schedule  of 
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his  property  on  oath,  to  a  tribunal  constitated  for  the  purpose,  and 
pursuing  certain  steps  prescribed  in  the  law,  shall  be  discharged,  and 
all  his  property  shall  be  vested  in  the  sheriff,  for  the  benefit  of  tiie 
creditors  at  whose  suit  he  is  in  execution. 

In  the  case  at  bar,  the  forms  of  the  law  were  observed,  and  a  certifi- 
cate of  discharge  obtained,  after  which  the  debtor  departed  fix)m  the 
rules.  Conceiving  this  discharge  to  have  been  obtained  by  fraud, 
the  creditor  brought  a  suit  upon  the  bond,  and  the  court  instructed 
the  jury,  that  if  a  fraud  had  been  practised  by  the  debtor,  although 
neither  the  justices  who  granted  the  certificate,  nor  Ihe  security,  par- 
took thereof,  yet  it  avoided  the  discharge,  and  left  the  security  liable 
in  this  action.  To  this  opinion  the  defendant's  counsel  excepted,  and 
upon  that  exception  the  cause  is  before  this  court 

The  certificate  of  discharge  may  be  granted  either  by  the  court 
sitting  in  its  ordinary  character  for  the  transaction  of  judicial  business, 
or  by  two  magistrates  who  are  constituted  by  law  an  extraordinary 
court  for  this  particular  purpose.  Whether  granted  in  the  one  mode 
or  the  other,  it  is  of  equal  validity.  In  either  case,  the  judgment  of 
discharge  is  the  judgment  of  a  court,  and  as  such,  is  of  complete 
obligation. 

The  judgments  of  a  court  of  competent  jurisdiction,  although  ob- 
tained by  fraud,  have  never  been  considered  as  absolutely  void ;  and 
therefore,  all  acts  performed  under  them  are  valid,  so  far  as 
[  •  307  ]  respects  third  persons.  A  *  sheriff  who  levies  an  execution 
under  a  judgment  fraudulently  obtained,  is  not  a  trespasser, 
nor  can  the  person  who  purchases  at  a  sale  under  such  an  execution, 
be  compelled  to  relinquish  the  property  he  has  purchased.  All  acts 
performed  under  such  a  judgment  are  valid  acts ;  all  the  legal  con- 
sequences which  follow  a  judgment  are,  with  respect  to  third  persons, 
precisely  the  same  in  one  obtained  by  fraud,  as  if  it  had  been  obtain- 
ed fairly. 

When  the  person  who  has  committed  the  fraud  attempts  to  avail 
himself  of  the  act,  so  as  to  discharge  himself  from  a  previously 
existing  obligation,  or  to  acquire  a  benefit,  the  judgment  thus  ob- 
tained is  declared  void  as  to  that  purpose;  but  it  may  well  be 
doubted  whether  a  penalty  would  be  incurred,  even  by  the  person 
committing  the  fraud,  for  an  act  which  the  judgment  would  sanction. 
Thus,  if  a  debtor  taken  on  mesne  process  escapes,  he  may  be  retaken 
by  the  authority  of  the  sheriff,  and  if  not  retaken,  the  sheriff  may  be 
liable  for  an  escape ;  but  if  he  fradulently  obtains  a  judgment  in  his 
favor,  in  consequence  of  which  he  goes  at  large,  it  has  never  been 
imagined  that  the  sheriff  cbuld  retake  him  on  suspicion  that  the 
judgment  was  fraudulent,  or  be  liable  for  an  escape  on  the  proof  of 
such  fraud. 
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Thus  too,  where,  as  in  Virginia,  an  injunction  has  been  adjudged 
to  discharge  the  body  from  confinement,  if  a  debtor  in  execution,  by 
false  allegations,  obtains  an  injunction  whereby  bis  body  is  dis- 
charged from  prison,  or  from  the  rules,  it  has  never  been  conjectured 
that  the  injunction  thus  awarded  was  void,  and  the  acts  performed 
under  it  were  to  be  considered  as  if  the  injunction  had  not  existed* 
In  that  case,  it  would  not  be  alleged  that  there  was  an  escape,  and 
that  the  security  to  the  bond  for  keeping  the  rules  was  liable  for  the 
debt,  because  the  discharge  was  fraudulently  obtained ;  but  the  dis- 
charge would  have  all  its  legal  effects,  in  like  manner  as  if  no  impo- 
sition had  been  practised  on  the  judge  by  whom  it  was  granted. 

The  judgment  rendered  in  his  favor  may  not  shield  the  fraudulent 
debtor  from  an  original  claim,  but  it  is  believed  that  no  case  can  be 
adduced,  where  an  act,  which  is  the  legal  consequence  of  a  judg- 
ment, has  in  itself  created  a  new  responsibility,  even  with 
respect  to  the  party  *  himself,  much  less  with  respect  to  third  [  *  308  ] 
persons  who  do  not  participate  in  the  fraud* 

It  would  seem,  then,  upon  general  principles,  that  a  debtor  who 
has  departed  from  the  prison  rules  under  the  authority  of  a  judg- 
ment of  discharge  granted  in  due  form  by  a  competent  tribunal,  has 
not  committed  an  escape  even  to  charge  himself,  much  less  a  third 
person.  Such  a  discharge  might  not  be  permitted  to  protect  him 
from  the  original  debt,  even  if  the  case  had  not  been  particularly 
provided  for  by  statute ;  but  the  act  of  departing  from  the  rules  after 
being  thus  discharged,  could  not  charge  him  with  a  new  responsi- 
bility to  which  he  was  not  before  liable,  much  less  will  it  impose  on  his 
security,  a  liability  for  the  debt  Departing  from  the  rules,  after  being 
discharged  in  due  course  of  law,  is  not  a  breach  of  the  condition  of 
his  bond. 

This  opinion  receives  great  additional  strength  from  those  argu- 
ments, drawn  from  the  objects  and  provisions  of  the  act,  which  have 
been  forcibly  urged  from  the  bar. 

The  objects  of  the  act  unquestionably  are,  not  to  increase  the 
security  of  the  creditor,  but  to  relieve  the  debtor  from  close  imprison- 
ment in  the  confined  jails  of  the  country,  and  to  consult  his  health, 
by  giving  him  the  benefit  of  fresh  air.  But  as  this  indulgence  would 
furnish  the  means  of  escaping  from  the  custody  of  the  officer,  and 
thereby  deprive  the  creditor  of  his  person,  it  was  thought  necessary 
to  guard  against  the  danger  which  the  indulgence  itself  created,  not 
to  guard  against  dangers  totally  unconnected  with  this  indulgence. 
Security,  therefore,  ought  in  reason  to  be  required  against  a  departure 
from  the  rules  without  a  lawful  authority  so  to  do,  because  the  means 
of  such  departure  were  furnished  by  being  allowed  the  use  of  the 
VOL.  I.  60 
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rules ;  but  security  against  a  fraud  in  obtaining  such  authority  need 
not  be  required,  because  the  means  of  practising  that  fraud  are  not 
facilitated  by  granting  the  rules.  They  may  be  used  by  a  debtcnr  in 
close  jaU,  as  successfully  as  by  a  debtor  admitted  to  the  rules. 

It  is  also  a  material  circumstance  in  the  construction  of 
[  *  309  ]  the  act,  that  ample  provision  is  made  for  the  very  case.  *  A 
new  capias  may  be  awarded  to  take  the  person  of  the 
debtor.  This  remedy  is  not  allowed  in  the  case  of  an  escape ;  and 
it  is  strong  evidence  that  the  legislature  did  not  contemplate  a  de- 
parture from  the  rules,  under  a  certificate  issued  by  proper  authority, 
as  an  escape ;  that  the  remedy  given  the  creditor  is  competent  to  a 
redress  of  the  injury,  replaces  him  in  the  situation  in  which  he  was 
before  it  was  committed,  and  is  not  founded  on  the  idea  that  there 
has  been  an  escape. 

The  arguments  founded  on  the  provisions  respecting  the  property 
of  the  debtor,  also  bear  strongly  on  the  case.  They  confirm  the 
opinion,  that  a  departure  from  the  rules,  under  a  certificate  of  dis- 
charge granted  by  a  proper  tribunal,  ought  not  to  be  considered  as 
an  escape.  So,  too,  does  that  provision  of  the  act  which  requires 
notice  to  the  creditor,  and  not  to  the  security. 

Without  reviewing  the  various  additional  arguments  which  have 
been  suggested  at  the  bar,  the  court  is  of  opinion,  that  upon  general 
principles,  strengthened  by  a  particular  consideration  of  the  act  itself 
a  departure  from  the  rules  under  such  an  authority  as  is  stated  in  the 
proceedings,  is  not  an  escape  which  can  charge  the  security  in  the 
bond  for  keeping  the  prison  rules,  although  that  authority  was  ob- 
tained by  a  fraudulent  representation  on  the  part  of  the  debtor,  nei- 
ther the  magistrates  nor  the  security  having  participated  in  that  firaud. 

There  is  error,  therefore,  in  the  instruction  given  to  the  jury,  as 
stated  in  the  third  bill  of  exceptions,  for  which  the  judgment  is  to  be 
reversed,  and  the  cause  remanded  for  further  trial 

Judgment  reversed. 

Paterson,  J.  As  to  the  third  exception,  which  embraces  the  main 
point  in  the  cause,  my  opinon  difiers  from  the  opinion  of  the  majority 
of  the  court,  and  accords  with  the  direction  given  by  the  court  below. 
The  condition  of  the  bond  is, ''  that  Simms  do  well  and  truly  keep  him- 
self within  the  prison  rules,  and  thence  not  to  depart  until  he  shall  be 
discharged  by  due  course  of  law,  or  pay  the  sum  of  one  thousand 
two  hundred  and  eighty-five  dollars  and  forty-five  cents  to 
[  •  310  ]  Greorge  Slacum,  •  assignee,  &c."  The  act  that  will  not  ex- 
onerate the  principal  will  not  exonerate  the  surety  from  the 
obligation  which  they  have  entered  into ;  for  the  surety  stands  on  the 
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same  floor  as  the  principal,  and  assumes  the  like  character  of  respon- 
sibility, in  regard  to  the  terms  specified  in  the  condition  of  the  bond. 
The  benefit  of  the  act  of  insolvency,  if  obtained  by  fraud  or  perjury 
on  the  part  of  Simms,  will  be  unavailing,  and  his  going  beyond  the 
limits  of  the  prison,  in  consequence  or  under  color  of  a  discharge 
thus  procured,  will  be  an  invalid  and  unwarrantable  departure. 
Fraud  infects  the  decision;  and  the  legal  principle  is,  that  the 
fraudulent  person  shall  not  be  suffered  to  protect  himself  by  his  own 
fraudulent  act  If  he  should,  then  a  judgment,  which  is  laid  in  fraud, 
will,  as  in  the  present  case,  operate  to  the  extinction  of  a  legal  pre- 
existing obligation  or  contract.  But  a  discharge,  fraudulently  obtain- 
ed, is  of  no  virtue,  of  no  operation ;  and  iS)  in  truth  and  in  law,  no 
discharge ;  it  has  neither  legal  effect,  nor  even  legal  existence  as  to  the 
party  himself,  and  the  surety  who  stands  in  his  shoes.  If  the  judg- 
ment be  of  no  avail  as  to  the  principal,  it  will  be  of  no  avcdl  as  to 
the  surety ;  it  cannot  be  ineffectual  as  to  the  one,  and  operative  as 
to  the  other.  The  discharge  must  be  legal  to  be  valid,  and  to  exon- 
erate the  surety  from  the  special  condition  of  the  bond.  The  judg- 
ment itself  is  a  fruud  on  the  law  ;  and  I  can  discern  no  difference 
between  the  debtor's  going  beyond  the  prison  bounds  voluntarily,  or 
under  color  of  a  judgment  so  obtained ;  except  that  the  latter  is  a 
case  of  deeper  die,  and  less  excusable  in  a  legal  and  moral  view  than 
the  former. 

Although  Simms  is  liable  to  be  imprisoned  by  virtue  of  a  new 
process,  yet  he  may  have  gone  out  of  the  jurisdiction  of  the  court ; 
or  if  not  Slacum  will  be  deprived  of  the  benefit  of  the  bond  which 
Simms  and  Wise  executed. 

The  sheriff  stands  on  different  ground ;  for  he  is  exonerated  from 
aU  liability  by  an  express  provision  in  the  statute.  Besides,  if  the 
justices  have  jurisdiction  of  the  subject,  and  should  not  exceed  their 
jurisdiction,  it  is  not  incumbent  on  the  sheriff  to  examine  into  the 
regularity,  fairness,  and  validity  of  their  proceedings  and  judgment ; 
he  looks  at  the  instrument  of  discharge,  which,  emanating 
•from  a  competent  authority,  it  is  his  duty  to  obey.  But  [  'Sll  ] 
though  the  discharge  may  excuse  the  sheriff,  as  an  officer  of 
the  court,  it  will  not  excuse  the  party,  nor  his  surety.  As  to  them  it 
is  inoperative  and  of  no  legal  efficacy. 

6  C.  863 ;  1  W.  447. 
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Harris  v.  Johnbton. 

3  C.  311. 

A  bill  of  parcels  is  not  the  contract  of  sale,  and  it  is  open  to  explanation  bj  extraneoiis 

evidence. 
If  a  negotiable  note  has  been  reeeiTed  as  a  conditional  payment,  and  has  been  passed  to,  and 

is  owned  by  a  third  person,  the  creditor  cannot  sne  on  the  original  contract. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion by  Johnston  for  goods  sold  and  delivered.  The  material  facts 
are  stated  in  the  opinion  of  the  court 

[  •  317  ]      •  Marshall,   C.  J.,  delivered  the  opinion  of  the  court 
This  case  comes  up  on  two  exceptions  taken  to  opinions 
given  in  the  circuit  court 

The  plaintiff  in  the  court  below  had  sold  to  the  defendant  in  that 
court,  certain  goods,  wares,  and  merchandise,  of  which  he  had  given 
him  a  bill,  headed  with  the  words  ^  Mr.  Theophilus  Harris,  bought 
of  Dunlap  &  Johnston,"  &c.  At  the  foot  of  this  bill  of  parcels  was 
the  following  receipt :  '<  Received  Messrs.  Clingman  &  Magaw's  note 
for  the  above  sum,  payable  to  the  order  of  John  Towers  or  order, 
indorsed  by  John  Towers  and  Theophilus  Harris,  payable  2d  of 
April,  1798,  when  paid,  received  in  fulL" 

This  note  was  indorsed  in  blank  by  the  defendant  in  error,  and  a 
suit  was  instituted  upon  it  by  Dunlap  against  Harris,  in  which  suit 
be  ultimately  failed,  it  being  the  law  of  Virginia,  that  on  a  note,  an 
action  by  the  indorsee  can  only  be  maintained  against  the  drawer,  or 
his  immediate  indorsor. 

The  defendant  below  objected, 

1st  That  the  bill  of  parcels  was  conclusive  evidence  of  joint  pro- 
perty  in  the  goods  sold  and  delivered,  and  therefore,  that  the  action 
was  not  maintainable  in  the  name  of  Johnston  alone. 

2d.  That  no  action  was  maintainable  on  the  original  contract,  the 
plaintiff  below  having  indorsed  the  note  mentioned  in  the  receipt, 
and  not  having  reacquired  any  property  in  it,  so  as  to  be  able  to  re- 
store it  to  Harris. 

No  laches  are  imputed,  or  are  imputable,  to  the  holder  of  the 
note. 
[  *  318  ]       *  Both  these  points  were  decided  against  the  defendant 
below,  and  a  judgment  was  rendered  against  him,  from 
which  he  has  appealed  to  this  court 

On  the  first  point  the  court  is  of  opinion  that  there  is  no  error. 
The  written  memorandum  was  not  the  contract,  and  was  only  given 
to  show  to  what  object  the  receipt  at  its  foot  applied.    It  is  not,  there* 
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fore,  a  bar  to  a  disclosure  of  the  real  fact ;  it  is  not  conclusive  evidence 
of  joint  ownership  in  the  property  sold,  and  of  a  joint  sale,  but  will 
admit  of  explanation.     The  court,  therefore,  did  not  err  in  allowing . 
explanatory  evidence  to  go  to  the  jury,  nor  in  allowing  the  jury  to 
judge  of  the  weight  of  that  evidence. 

On  the  2d  exception,  the  material  point  to  be  decided  is,  whether 
an  action  can  be  maintained,  on  an  original  contract  for  goods  sold 
and  delivered,  by  a  person  who  has  received  a  note  as  a  conditional 
payment,  and  has  passed  away  that  note. 

Upon  principle,  it  would  appear  that  such  an  action  could  not  be 
maintained.  The  indorsement  of  the  note  passes  the  property  in  it  to 
another,  and  is  evidence  that  it  was  sold  for  a  valuable  consideration* 

If,  after  such  indorsement,  the  seller  of  the  goods  could  maintain  an 
action  on  the  original  contract,  he  would  receive  double  satisfaction. 

The  case  cited  from  5  Term  Reports,  513,  appears  to  be  precisely 
in  point.  The  distinction  taken  by  the  counsel  for  the  appellee,  that 
in  this  case  Harris  can  never  be  sued  on  the  note  is  not  so  substantial 
as  it  is  ingenious.  Harris  has  a  right  to  the  note,  in  order  to  have 
his  recourse  against  his  indorsee,  and  Johnston  has  not  a  right  to 
obtain  satisfaction  for  the  goods  from  Hams,  while  he  is  in  posses* 
sion  of  the  satisfaction  received  from  Dunlap.  In  the  case  quoted 
from  Dumford  &  East,  the  liability  of  the  defendant  to  an  action 
from  the  actual  holder  of  the  note,  is  not  the  sole  ground  on  which  a 
disability  to  sue  on  the  original  contract  was  placed.  That 
disability  was  also  occasioned  *  by  the  obvious  injustice  of  [  *  819  ] 
allowing  to  the  same  person  a  double  satisfaction,  and  of 
withholding  from  the  debtor,  who  had  paid  for  the  note  before  he 
could  indorse  it,  and  who  would  be  compelled,  by  the  judgment, 
to  pay  for  the  goods,  on  account  of  which  he  had  parted  with  it,  the 
right  of  resorting  to  his  indorsor.  But,  if  it  was  indispensable  to 
show  that  Dunlap  has  a  remedy  against  Harris,  it  is  supposed  that 
the  holder  of  a  note  may  incontestably  sue  a  remote  indorsor  in  chan- 
cery, and  compel  payment  of  it. 

The  case  of  Young  &  Clarke,  decided  in  this  court,  does  not  apply, 
because,  in  that  case,  the  plaintiff  below  had  not  parted  with  his 
property  in  the  note. 

The  court  does  not  think  that  the  order  (made  after  the  judgment 
was  rendered)  for  the  rendition  of  the  note  to  the  defendant  below, 
can  correct  the  error  committed  in  misdirecting  the  jury. 

The  judgment  is  to  be  reversed,  for  error  in  directing  the  jury  that 
the  action  was  maintainable  on  the  original  contract,  after  the  note 
received  as  conditional  payment  bad  been  indorsed. 

16  P.  819. 

60» 
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Dixon's  Executors  i;.  Ramsay's  Exeoutoss. 

3  C.  819 

An  executor  derives  his  power  to  sue,  not  from  the  will,  hut  from  the  letters  testamentair, 
and  consequently  con  sue  only  in  courts  to  which  the  power  of  those  letters  extends. 

Rights  to  personal  property  are  regulated  by  the  law  of  domicile  of  the  testator,  but  remedies 
by  the  law  of  the  forum 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  de* 
fendants,  after  oyer  of  the  letters  testamentary,  pleaded  that  letters 
testamentary  had  not  been  granted  to  the  plaintiiis  in  the  District  of 
Columbia.     Upon  demurrer  the  plea  was  held  good. 

E.  X  Lee  and  C  Lee^  for  the  plaintifE 

Swann^  for  the  defendant. 

{  *  323  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  question  in  this  case  is,  whether  the  executor  of  a 
person  who  dies  in  a  foreign  country,  can  maintain  an  action  in  this, 
by  virtue  of  letters  testamentary  granted  to  him  in  his  own  country. 

It  is  contended  that  this  csise  differs  from  that  of  an  administrator, 
which  was  formerly  decided  in  this  court,  because  an  administrator 
derives  his  power  over  the  estate  of  his  intestate  from  the  grant  of  the 
administration ;  but  an  executor  derives  it  from  the  will  of  his  testa- 
tor, which  has  invested  him  with  his  whole  personal  estate,  wherever 
it  may  be. 

This  distinction  does  certainly  exist;  but  the  consequences  de- 
duced from  it,  do  not  seem  to  follow.  If  an  executor  derived  from 
the  will  of  his  testator  a  power  to  maintain  a  suit,  and  obtain  a 
judgment  for  a  debt  due  to  his  testator,  it  would  seem  reasonable 
that  he  should  exercise  that  power,  wherever  the  authority 
[  *  324  ]  of  the  will  was  acknowledged ;  but  if  he  maintains  the  *  suit 
by  virtue  of  his  letters  testamentary,  he  can  only  sue  in 
courts  to  which  the  power  of  those  letters  extends.  It  is  not,  and 
cannot,  be  denied,  that  he  sues  by  virtue  of  his  letters  testamentary ; 
and  consequently,  in  this  particular,  he  comes  within  the  principle 
which  was  decided  by  the  court  in  the  case  of  an  administrator. 

AU  rights  to  personal  property  are  admitted  to  be  regulated  by  the 
laws  of  the  country  in  which  the  testator  lived;  but  the  suits  for 
those  rights  must  be  governed  by  the  laws  of  that  country  in  which 
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the  tribunal  is  placed.  No  man  can  sue  in  the  courts  of  any  country, 
whatever  his  rights  may  be,  unless  in  conformity  with  the  rules  pre- 
scribed by  the  laws  of  that  country. 

The  court  can  perceive  the  inconvenience  which  may  often  result 
firom  this  principle,  but  it  is  an  inconvenience  for  which  no  remedy 
is  within  tiie  reach  of  this  tribunaL 

Judgement  affirmed. 

15  P.  1. 


Scott  v.  Negro  London. 

8  C.    324. 

Under  the  act  of  aasemblj  of  Yirginia,  of  December  17, 1792,  a  slave  did  not  become  firee 
by  being  brought  into  that  State,  if  his  master,  withm  one  year  thereafter,  removed  thither 
to  reside  and  took  the  oath  prescribed  by  the  law. 

Error  to  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia,  in  an  action  of  trespass  to  try  the  right  of  the  defend- 
ant to  his  freedom.  The  material  facts  are  all  stated  in  the  opinion 
of  the  court 

Jones  and  E.  X  Lee^  for  the  plaintiff 

C.  Lee,  for  the  defendant 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  329  ] 
This  case  arises  under  a  clause,  in  an  act  of  the  Virginia 
assembly,  giving  freedom  to  slaves  who  shall  be  brought  thereafter 
into  that  State,  and  kept  therein  one  whole  year  together,  or  so  long 
at  different  times  as  shall  amount  to  one  year ;  and  under  a  proviso 
of  the  same  act,  that  it  shall  not  extend  to  any  person  who  may  in- 
cline to  remove  from  any  of  the  United  States,  and  become  citizens 
of  this,  if,  within  sixty  days  after  such  removal,  he  shall  take  an  oath 
which  is  prescribed  in  the  act 

The  negro  London  was  brought  from  Maryland  into  Alexandria, 
where  he  was  hired  out  in  the  year  1802 ;  some  months  after  which, 
his  master,  the  plaintiff  in  error,  also  removed  into  Alexan- 
dria, and  within  the  •  year  from  the  time  the  negro  was  [  •  330  J 
brought  in,  and  also  within  the  sixty  days  from  the  time  the 
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plaintiff  in  error  remored  to  Alexandria,  the  oath  prescribed  by  Uie 
law  was  taken. 

No  right  to  fireedom  having  vested  in  London  at  the  time  this  oath 
was  taken,  the  question  is,  has  it  brought  the  plaintiff  within  the  pro- 
viso of  the  act  ? 

That  the  plaintiff  is  within  the  letter  of  the  proviso,  is  nnqnestion* 
able.  He  is  a  person  who  inclined  to  remove  from  one  of  the  XJnited 
States,  into  Virginia,  who  actnally  did  remove,  and  who  took  tiie  re- 
quisite oath  within  the  limited  time. 

But  it  is  contended,  in  behalf  of  the  defendant  in  error,  that  ^e 
acts  of  bringing  the  negro  into  the  State,  and  of  removing  into  it, 
must  be  concomitant,  in  order  to  bring  the  case  within  the  proviso : 
or,  in  other  words,  that  the  owner  must  be  a  person  <'  inclining  to  re- 
move into  the  State,"  at  the  time  the  slave  was  brought  in.  This 
inaccuracy  of  construction  seems  to  be  founded  on  the  idea,  that  the 
penalty  of  forfeiting  the  property  accrues  on  bringing  the  slave  into 
the  State,  whereas  it  attaches  on  his  continuance  in  the  State  for 
twelve  months.  Till  such  continuance  has  taken  place,  the  offence 
has  not  been  committed.  If,  then,  all  the  acts  which  bring  a  person 
within  the  proviso,  are  performed  before  the  right  to  freedom  is  vested, 
and  before  the  provisions  of  the  act  have  been  infracted,  it  seems  to 
the  court,  that  the  rights  of  the  party  remain  unaffected  by  the  act 

If  London  had  been  ordered  to  Maryland  for  a  day,  and  then 
brought  with  his  master  into  Alexandria,  the  construction  of  his  coun- 
sel would  be  satisfied ;  and  it  seems  strange,  where  the  letter  of  a 
law  has  not  been  violated,  that  such  an  unimportant  circumstance 
should  affect  its  spirit 

Unless  this  mode  be  admitted  of  coming  within  the  proviso,  a  per- 
son inclining  to  remove  into  Virginia,  whose  slaves  had  preceded 
him,  though  not  for  one  year,  could  not  bring  himself  within,  or  avoid 
the  forfeiture,  although  permitting  them  to  come  into  that 
[  *331  ]  State  was  no  *offence;  aconstruction  of  the  act  which  the 
court  cannot  think  consistent  with  its  spirit  or  letter. 

This  court  is,  therefore,  of  opinion,  that  the  circuit  court  erred  in 
directing  the  jury  that,  under  the  circumstances  stated,  the  plaintiff 
below  was  entitled  to  his  freedom,  and  doth  reverse  the  judgment  ren- 
dered by  the  circuit  court,  and  remand  the  cause  for  further  proceed- 
ings. 

Judgment  reversed. 


FEBRUAI»K:raRM,  1806.  697 

Wise  p.  Withers.    8  C. 


Wise  v.  Withers. 

3  C.  331. 

A  jastice  of  the  peace  within  the  District  of  Colambia,  is  an  officer  of  the  United  States, 
withm  the  meaning  of  that  clause  of  the  act  of  congress,  (I  Stats,  at  Large,  S72,  sec  2,) 
exempting  certain  persons  from  the  performance  of  militia  duties,  and  is  not  subject  to 
the  jurisdiction  of  a  court  martial. 

The  judgment  of  such  a  tribunal  in  a  case  not  within  its  jurisdiction,  does  not  protect  the 
officer  who  executes  it. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  trespass.  The  defendant  justified  as  collector  of  nulitia  fines* 
The  plaintiff  replied  that  he  was  a  justice  of  the  peace  for  the  Dis- 
trict of  Columbia,  and  on  demurrer  the  replication  was  adjudged  bad. 

C.  Lee^  for  the  plaintifil 

Jones^  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *335  ] 
In  this  case  two  points  have  been  made  by  the  plaintiff  in 

error. 

Ist  That  a  justice  of  the  peace  in  the  District  of  Columbia  is,  by 
the  laws  of  the  United  States,  exempt  from  militia  duty. 

2d.  That  an  action  of  trespass  lies  against  the  officer  who  makes 
distress,  in  order  to  satisfy  a  fine  assessed  upon  a  justice  of  the  peace, 
by  a  court  martiaL 

1.  Is  a  justice  of  the  peace  exempt  firom  militia  duty  ? 

The  militia  law  of  the  district  refers  to  the  general  law  of  the  Uni- 
ted States,  and  adopts  the  enumeration  there  made  of  persons  who 
have  this  privilege.  That  enumeration  commences  with  ^  the  Vice- 
President  of  the  United  States,  and  the  officers,  judicial  and  execu- 
tive, of  the  government  of  the  United  States." 

It  is  contended  by  the  plaintiff,  and  denied  by  the  defendant,  that 
a  justice  of  the  peace,  within  the  district,  is  either  a  judicial  or  an 
executive  officer  of  the  government,  in  the  sense  in  which  those  terms 
are  used  in  the  law. 

*  It  has  been  decided  in  this  court,  that  a  justice  of  the  [  *  336  ] 
peace  is  an  officer ;  nor  can  it  be  conceived  that  the  affirm- 
ative of  this  proposition,  was  it  now  undecided,  could  be  contro- 
verted. Under  the  sanction  of  a  law,  he  is  appointed  by  the  presi- 
dent, by  and  with  the  advice  and  consent  of  the  senate,  and  receives 
his  commission  firom  the  president.     We  know  not  by  what  terms 
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an  o£Gicer  can  be  defined,  which  would  not  embrace  this  deacnptioii 
of  persons.  If  be  is  an  officer,  he  must  be  an  officer  under  the  go- 
vernment of  the  United  States.  Deriving  all  Us  authority  from  tiie 
legislature  and  President  of  the  United  States,  he  certainly  is  not,  the 
officer  of  any  other  government. 

But  it  is  contended  that  he  is  not  an  officer  in  the  sense  of  the  mi- 
litia law ;  that  the  meaning  of  the  words  ^  judicial  and  executiYe 
officers  of  the  government,"  must  be  restricted  to  the  officers  imme- 
diately employed  in  the  high  judicial  and  executive  departments ;  and 
in  support  of  this  construction,  the  particular  enumeration  which  fol- 
lows those  words  is  relied  on;  an  enumeration  which,  it  is  said,  would 
have  been  useless,  had  the  legislature  used  the  words  in  the  extended 
sense  contended  for  by  the  plaintiff.  A  distinction  has  also  been  at- 
tempted between  an  officer  of  the  United  States  and  an  officer  of  the 
government  of  the  United  States,  confining  the  latter  more  especially 
to  those  officers  who  are  considered  as  belonging  to  the  high  depart- 
ments ;  but,  in  this  distinction,  there  does  not  appear  to  the  court  to 
be  a  solid  difference.  They  are  terms  which  may  be  used  indifferentiy 
to  express  the  same  idea. 

If  a  justice  of  the  peace  is  an  officer  of  the  government  of  the 
United  States,  he  must  be  either  a  judicial  or  an  executive  officer. 
In  fact,  his  powers,  as  defined  by  law,  seem  partiy  judicial,  and  partly 
executive.  He  is,  then,  within  the  letter  of  the  exemption,  and  <^ 
course  must  be  considered  as  comprehended  within  its  proper  con- 
struction, unless  there  be  something  in  the  act  which  requires  a 
contrary  interpretation.  The  enumeration  which  follows  this  general 
description  of  officers,  is  urged  as  furnishing  the  guide  which  shall 
lead  us  to  the  more  Umited  construction.  But  to  this 
[  *  337  ]  *  argument  it  has  very  properly  been  answered,  by  the  coun- 
sel for  the  plaintiff,  that  the  long  enumeration  of  characters 
exempted  from  militia  duty  which  follows,  presents  only  one  descrip- 
tion of  persons ;  custom-house  officers,  and  those  who  hold  a  com* 
mission  from  the  president,  or  are  appointed  by  him ;  and  of  these  by 
far  the  greater  number  do  not  hold  such  commission.  The  argument, 
therefore,  not  being  supported  by  the  fact,  is  inapplicable  to  the 
case. 

The  law  furnishing  no  justification  for  a  departure  from  the  plain 
and  obvious  import  of  the  words,  the  court  must,  in  conformity  with 
that  import,  declare  that  a  justice  of  the  peace,  within  the  District  of 
Columbia,  is  exempt  from  the  performance  of  militia  duty. 

It  follows,  from  this  opinion,  that  a  court-martial  has  no  jurisdio* 
tion  over  a  justice  of  the  peace,  as  a  militia-man ;  he  could  never  be 
legally  enrolled ;  and  it  is  a  principle,  that  a  decision  of  such  a 
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tribunal,  in  a  case  dearly  without  its  jurisdiction,  cannot  protect  the 
officer  who  executes  it     The  court  and  the  officer  are  all  trespassers. 
The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

3  P.  193. 


•  The  United  States  t;.  Grundy  and  Thornburoh.  [  *  338  J 

3  C.  338. 

Under  the  act  of  December  31, 1792,  s.  4,  (I  Stats,  at  Laige,  289,)  the  absolute  property  in 
a  ressel  does  not  vest  in  the  United  States  on  the  taking  of  the  false  oath.  Some  act 
must  be  done  manifesting  the  intention  of  the  goyemment  to  take  the  vessel  and  not  its 
yalne. 

If  the  goyemment  elects  to  take  the  yalne,  it  can  be  recoyered  onlj  in  an  action  against  the 
person  who  committed  the  offence,  and  the  facts  mnst  be  specially  declared  on. 

Error  to  the  circuit  court  of  the  United  States,  for  the  district 
of  Maryland.  The  case  is  sufficiently  stated  in  the  opinion  of  the 
court 

Breckenridge^  attorney-general,  and  Harper^  for  the  United  States. 

Martin^  and  P.  B.  Key^  for  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *349  ] 
This  action  is  brought  to  recover  money,  received  by  the 
defendants,  for  a  ship  sold  by  them  as  the  assignees  of  Aquila  Brown, 
a  bankrupt :  which  ship  is  considered,  in  this  cause,  as  having  been 
liable  to  forfeiture,  under  the  ^  act  for  registering  and  recording  ships 
or  vessels.''  It  is  founded  on  the  idea  that,  at  the  time  of  sale,  the 
ship  was  the  property  of  the  United  States,  in  virtue  of  the  act  of 
forfeiture  which  had  been  committed,  and  of  the  proceedings  of  the 
United  States  in  consequence  of  that  act 

It  appears  that  in  1801,  Aquila  Brown,  jr.,  then  carrying  on  trade 
in  his  own  name,  in  Baltimore,  obtained  a  register  for  The  Anthony 
Mangin,  as  his  sole  property ;  having  first  taken  the  oath  which  the 
law  requires,  to  enable  him  to  obtain  such  register.  He  afterwards 
became  a  bankrupt,  and  The  Anthony  Mangin  passed,  with  his  other 
effects,  to  his  assignees,  who  sold  her  for  the  money  now 
claimed  by  the  United  States.  After  'this  sale,  facts  were  [  •350  J 
discovered,  inducing  the  opinion  that  a  certain  Harman 
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Henry  Hackman,  a  foreigner,  was  part  owner  of  the  vessel,  a  circnin- 
stance  within  the  knowledge  of  Aquila  Brown ;  and  upon  this  ground 
she  was  seized  and  libelled  in  the  court  of  admiralty.  By  the  sen- 
tence of  that  court,  the  libel  was  adjudged  not  to  be  supported,  and 
was  dismissed.  It  is  agreed,  and  is  so  stated  in  the  reasoning  of  the 
judge,  which  accompanied  his  opinion,  that  this  sentence  was  not 
intended  to  decide  the  question  of  forfeiture ;  but  was  founded  on 
the  alienation  of  the  vessel  before  the  forfeiture  was  claimed.  Acqui- 
escing in  this  decision,  the  United  States  brought  the  present  axstion. 
At  the  trial  the  judge  instructed  the  jury  that  this  action  was  not 
maintainable,  although  they  should  be  of  opinion  that  the  fact  alleged 
in  the  oath,  which  was  taken  to  obtain  the  register,  was  untrue  within 
the  knowledge  of  the  person  taking  the  oath.  To  this  instruction 
an  exception  was  taken ;  and  upon  that,  among  other  points,  Uie 
cause  comes  into  this  court 

The  words  of  the  act  under  which  the  right  of  the  United  States 
accrues  are :  ''And  in  case  any  of  the  matters  of  fact  in  the  said 
oath  or  afEurmation  alleged,  which  shall  be  within  the  knowledge  of 
the  party  so  swearing  or  afiKrming,  shall  not  be  true,  there  shall  be  a 
forfeiture  of  the  ship  or  vessel,  together  with  her  tackle,  fumitureT, 
and  apparel,  in  respect  to  which  the  same  shall  have  been  made,  or 
of  the  value  thereof,  to  be  recovered,  with  costs  of  suit,  of  the  person 
by  whom  such  oath  or  affirmation  shall  have  been  made."  ^ 

The  question  made  at  the  bar  is,  whether,  by  virtue  of  this  act, 
the  absolute  property  in  the  ship  or  vessel  vests  in  the  United  States, 
either  in  fact  or  in  contemplation  of  law,  on  the  taking  of  the  false 
oath ;  or  remains  in  the  owners  until  the  United  States  shall  perform 
some  act,  manifesting  their  election  to  take  the  ship  and  not  the 
value. 

So  far  as  respects  this  question,  the  effect  of  the  sentence  in  the 
court  of  admiralty  is  put  out  of  the  case,  for  the  court  has  not  de- 
cided what  the  effect  of  that  sentence  will  be. 

It  has  been  proved,  that  in  all  forfeitures  accruing  at  com- 
[  •  351  ]  mon  law,  nothing  vests  in  the  government  until  'some  legal 
step  shall  be  taken  for  the  assertion  of  its  right,  after  which, 
for  many  purposes,  the  doctrine  of  relation  carries  back  the  title  to 
the  commission  of  the  offence ;  but  the  distinction,  taken  by  the 
counsel  for  the  United  States,  between  forfeitures  at  common  law, 
and  those  accruing  under  a  statute,  is  certainly  a  sound  one.  Where 
a  forfeiture  is  given  by  a  statute,  the  rules  of  the  common  law  may 


^  Act  of  December  81, 1792,  s.  4,  (1  Stats,  at  Large,  289.) 


FEBRUARY  TERM,  1806.  601 

United  States  v.  Grandj  and  Thombazgh.    3  C. 

be  dispensed  with,  and  the  thing  forfeited  may  either  vest  immedi- 
ately, or  on  the  performance  of  some  particular  act,  as  shall  be  the 
will  of  the  legislature.  This  must  depend  upon  the  construction  of 
the  statute. 

The  cases  cited  firom  5  Mod.  193,  and  5  Dumford  &  East,  112,  are 
certainly  strong  cases.  Whether  they  can  be  reconcUed  to  the  gene- 
ral principles  of  English  law  need  not  be  considered,  because  the 
present  inquiry  respects  the  construction  of  an  act  of  congress,  con- 
taining words  which  vary  essentially  from  those  used  in  the  acts  of 
the  British  parliament,  on  which  those  decisions  were  made. 

The  question,  therefore,  does  the  ship  vest  absolutely  in  the  United 
States,  so  as  to  make  it  their  property,  whether  such  be  the  choice 
of  the  government  or  not,  or  may  they  elect  to  reject  the  ship  and 
proceed  for  its  value,  must  be  decided  by  the  particular  words  of  the 
act 

The  words,  taken  according  to  their  natural  import,  certainly  indi- 
cate that  an  alternative  is  presented  to  the  United  States.  "  There 
shall  be  a  forfeiture  of  the  ship,  or  of  the  value  thereof,  to  be  recovered, 
with  costs  of  suit,  of  the  person  by  whom  such  oath  shall  have  been 
made." 

Had  a  special  action  on  the  case  been  brought  against  the  person, 
by  whom  the  oath  was  made,  stating  circumstances  on  which  a  for- 
feiture would  arise,  and  averring  an  election  on  the  part  of  the 
United  States  to  claim  the  value,  it  would  be  a  very  bold  use  of  the 
power  of  construction  which  is  placed  in  a  court  of  justice  to  say, 
that  such  an  action  could  not  be  maintained,  because  the  vessel 
itself  was  vested  in  the  government,  and  the  value  was  only  given  in 
the  event  of  the  vessel  being  withdrawn  from  its  grasp. 

*  In  addition  €o  the  obvious  and  natural  import  of  the  [  *  352  ] 
words  used  by  the  legislature,  the  opinion  that  an  alternative 
is  given  to  the  government  derives  some  strength  from  the  considera- 
tion, that  the  forfeitures  are  claimed  from  distinct  persons.  If  the  ship 
be  forfeited  she  is  claimed  from  all  the  owners.  In  an  action  for  The 
Anthony  Mangin,  Harman  Henry  Hackman  could  not  have  defended 
himself  by  averring  his  interest  in  the  vessel,  and  that  only  the  share 
of  Brown  was  forfeited;  but  in  an  action  against  Hackman,  for  the 
value,  the  declaration,  or  information,  must  have  averred  that  he  was 
the  person  who  took  the  false  oath,  and  proof  that  it  was  taken  by 
his  partner  would  not  have  supported  that  averment.  They  are, 
then,  distinct  forfeitures,  claimed  from  different  persons.  The  ship, 
from  the  owners;  the  value,  from  the  particular  owner  who  has  taken 
the  false  oath. 

The  United  States  are  entitled  to  both,  or  to  only  one  of  them. 
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A  right  to  both  has  not,  and  certainly  cannot,  be  asserted.  If  there 
be  a  right  only  to  one,  the  government  may  elect  to  take  either,  bat 
till  the  election  be  made,  the  title  to  the  one  is  perfectly  equal  to  the 
title  to  the  other. 

It  seems  to  be  of  the  very  natore  of  a  right  to  elect  one  of  two 
things,  that  actual  ownership  is  not  acquired  in  either  until  it  be 
elected ;  and  if  the  penalty  of  an  offence  be  not  the  positive  forfeit- 
ure of  a  particular  thing,  but  one  of  two  things,  at  the  choice  of  the 
person  claiming  the  forfeiture,  it  would  seem  to  be  altering,  materi- 
ally, the  situation  in  which  that  person  is  placed,  to  say  that  either 
is  vested  in  him  before  he  makes  that  choice.  K  both  are  vested  in 
him,  it  is  not  an  election  which  to  take,  but  which  to  reject ;  it  is  not 
a  forfeiture  of  one  of  two  things,  but  a  forfeiture  of  two  things,  of 
which  one  only  can  be  retained. 

That  the  legislature  may  pass  such  an  act  is  certain ;  but  that  the 
one  under  consideration  is  such  an  act,  is  not  admitted  by  the  court. 

If  the  property  in  the  vessel  was  actually  vested  in  the  United 
States  by  the  commission  of  the  offence,  then  the  judgment 
[  *  353  ]  of  a  court,  condemning  the  vessel,  *or  declaring  it  to  belong 
to  the  government,  would,  in  fact,  do  nothing  more  than 
ascertain  that  the  offence  had  been  committed;  it  would  not  vest  the 
thing  more  completely  in  the  government,  in  point  of  right,  than  it 
was  vested  by  the  commission  of  the  offence.  K,  notwithstanding 
the  complete  ownership  of  the  vessel,  which  the  argument  supposes 
in  the  government  immediately  upon  the  act  of  forfeiture,  and  in 
virtue  of  that  act  a  suit  for  the  value  might  have  been  maintained, 
it  would  seem  to  follow  that  a  judgment,  declaring  the  vessel  to  be 
the  property  of  the  United  States,  would  not  bar  an  action  for  the 
value,  provided  the  benefit  of  that  judgment  had  not  been  received  by 
the  United  States.  The  real  principle  on  which  an  action  for  the 
value  can  be  maintained  would  seem  to  be,  that  the  ship  itself  did 
not  belong  to  the  United  States  in  consequence  of  the  false  oath, 
but  in  consequence  of  the  election  to  take  the  ship.  If  this  election 
be  not  made,  and  the  government  shall  elect  the  value,  then  the  pro- 
perty of  the  vessel  remains  in  the  original  owners,  and  is  no  obstacle 
to  a  suit  for  the  value.  But  if  this  opinion  be  mistaken,  if  the  pro- 
perty in  the  ship  be  immediately  invested  in  the  government,  not- 
withstanding which  the  value  may  be  claimed,  the  court  cannot 
distinctly  perceive  why  the  same  action  might  not  be  maintained, 
notwithstanding  the  declaration  of  a  court  that  the  property  was  in 
the  United  States,  provided  the  benefit  of  their  judgment  was  not 
obtained.  In  this  view  of  the  case,  if  the  court  of  admiralty  had 
decreed  in  favor  of  the  United  States,  and  The  Anthony  Mangin 
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had  been  destroyed  before  the  benefit  of  that  judgment  had  been 
received,  the  person  who  had  taken  the  false  oath  might  stiU  have 
been  sued  for  the  value.  This  would  never  be  contended ;  and  yet 
if  the  absolute  ownership  of  the  vessel  by  the  United  States  does 
not  preclude  aright  to  sue  for  the.  value  before  a  judgment  be  ren- 
deredy  there  is  some  difficulty  in  discerning  when  it  will  preclude  that 
right  In  fact,  the  idea  that  one  of  two  things  is  actually  vested  in 
government  by  an  act  to  which  forfeiture  is  attached,  seems  incom- 
patible with  the  idea  of  a  right  to  elect  which  of  two  things  shall 
vest 

It  seems,  then,  to  be  the  necessary  construction  of  the  act 
of  congress  that  the  United  States  acquired  no  *  property  in  ['  *  354  ] 
The  Anthony  Mangin  until  they  elected  to  pursue  that  part 
of  the  alternative  given  by  the  statute.  Of  consequence,  the  money 
for  which  that  vessel  was  sold,  was  not,  at  the  time,  received  for  the 
use  of  the  United  States ;  but  for  the  use  of  the  creditors  of  the 
bankrupt 

To  decide  finally  on  the  propriety  of  supporting  the  claim  of  the 
United  States,  as  made  in  this  action,  under  that  branch  of  the 
statute  which  forfeits  the  vessel,  another  question  still  remains  to  be 
investigated.  Has  the  doctrine  of  relation  such  an  influence  upon 
this  case,  that  an  election  subsequent  to  the  sale  shall  carry  back  the 
title  of  the  United  States  to  the  commission  of  the  act  of  forfeiture, 
so  as  by  this  fiction  of  law  to  make  them  the  real  owners  of  the  ves- 
sel at  the  time  of  sale,  and,  consequently,  of  the  money  for  which 
she  was  sold  7 

Without  a  critical  examination  of  the  doctrine  of  relation,  it  would 
seem  to  be  a  necessary  part  of  that  doctrine,  that  the  title  to  a  thing 
which  is  to  relate  back  to  some  former  time,  must  exist  against  the 
thing  itself,  not  against  some  other  thing  which  the  claimant  may 
wish  to  consider  as  its  substitute.  To  carry  back  the  title  to  The 
Anthony  Mangin  to  the  act  of  forfeiture,  the  title  to  The  Anthony 
Mangin  must  have  an  actual  existence.  If  no  such  title  exists,  then 
the  right  to  elect  the  vessel  is  lost,  and  the  statute  has  not  forfeited 
the  money  for  which  she  was  sold  in  lieu  of  her.  Suppose,  instead 
of  being  sold  by  the  defendants,  she  had  been  exchanged  by  Aquila 
Brown  himself  for  another  ship,  would  that  other  ship  have  been 
forfeitable,  by  the  doctrine  of  relation,  in  lieu  of  The  Anthony  Man- 
gin? Clearly  not;  for  the  statute  gives  no  such  forfeiture.  The 
forfeiture  attaches  to  the  thing  itself,  not  to  any  article  for  which  the 
thing  may  be  exchanged. 

The  court  will  not  inquire  whether  an  action  on  the  case  against 
Grundy  &  Thornburgh,  for  money  had  and  received  to  the  use  of  the 
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United  States,  be  a  proper  action  in  which  to  establish  a  forfeitiire  for 
a  fact  committed  by  Aqoila  Brown.  But  some  objections  to  it  may 
be  stated  which  deserve  consideration.  It  certainly  gives 
[  *  355  ]  no  notice  of  the  nature  of  the  claim^  a  circumstance  *  with 
which,  in  a  case  like  this,  the  ordinary  rules  of  justice  ought 
not  to  dispense.  It  asserts  a  claim  founded  on  a  crime  yet  remaining 
to  be  proved,  not  against  the  person  who  has  committed  that  crime, 
or  against  him  who  possesses  the  thing  which  is  liable  for  it,  but 
against  those  who,  though  the  assignees  of  the  effects  are  not  the 
assignees  of  the  torts  committed  by  the  bankrupt  It  may  change 
the  nature  of  the  defence. 

The  court  suggests  these  difficulties  as  probably  constituting  ob- 
jections to  the  action,  without  deciding  on  them.  The  points  previ- 
ously determined  show  that  it  is  not  maintainable  in  this  case,  under 
that  alternative  of  the  statute  which  subjects  the  vessel  to  forfeiture. 

It  remains  to  be  inquired  whether  it  can  be  maintained  under  the 
provision  which  gives  a  right  to  sue  for  the  value. 

Upon  this  part  of  the  case  no  doubt  was  ever  entertained.  Not 
only  must  the  declaration  specially  set  forth  the  facts  on  which  the 
right  of  the  United  States  accrued,  and  the  law  which  gives  their 
tide,  but  the  action  must  be  brought  against  the  person  who  has  com- 
mitted the  offence.  Discarding  those  words  which  relate  to  other  ob- 
jects, and  reading  those  only  on  which  the  claim  to  the  value  is 
founded,  the  statute  enacts,  that ''  in  case  any  of  the  matters  of  fact 
in  the  said  oath  alleged  which  shall  be  within  the  knowledge  of  the 
party  so  swearing,  shall  not  be  true,  there  shall  be  a  forfeiture  of  the 
value  of  the  vessel,  in  respect  to  which  the  same  shall  have  been 
made,  to  be  recovered,  with  costs  of  suit,  of  the  person  by  whom  such 
oath  shall  have  been  made."  It  certainly  requires  no  commentary  on 
these  words  to  prove  that  an  action  for  the  value  can  only  be  sup- 
ported against  the  person  who  has  taken  the  oath. 

It  being  the  opinion  of  the  court  that  this  action  is  not  maintain- 
able under  any  proof  offered  by  the  plaintifis,  it  was  deemed  unneces- 
sary to  inquire  whether  the  other  exceptions  in  the  record  be 
[  *  356  ]  well  or  ill  founded.  *  Without  declaring  any  opinion  re- 
specting them,  the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

8  C.  398;  3  W.  601 ;  7  H.  1 ;  8  H.  866. 
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•The  Marine  Insurance  Company  of  Alexandria  v.  John  [  •SS?  ] 

and  James  H.  Tucker. 

3  C.  357. 

If  the  termini  of  the  vojage  entered  on  are  the  same  as  those  of  the  voyage  described  in  the 
policy,  an  intention  to  touch  at  an  intermediate  port,  does  not  render  it  a  different  voy- 
age from  that  specified  in  the  policy. 

An  intention  to  deviate,  not  acted  on,  does  not  affect  the  policy. 

The  law  fixes  no  precise  time,  after  notice  of  the  loss,  within  which  an  abandonment  mast 
be  made ;  but  requires  it  to  be  made  within  a  reasonable  time. 

A  recapture  does  not  necessarily  prevent  a  loss  from  being  total  \  whether  it  has  this  effect 
depends  on  the  particular  circumstances. 

If  it  is  alleged  that  the  voyage  was  broken  up,  and  the  vessel  sold  to  pay  salvage  without 
necessity,  this  involves  matter  of  fact  for  the  jury. 

Error  to  the  circuit  court  for  the  District  of  Columbia*  The  ac- 
tion was  covenant  on  a  policy  of  insurance.  The  defendants  pleaded, 
1.  That  the  vessel  did  not  sail  on  the  voyage  insured,  and  was  not 
prosecuting  that  voyage  at  the  time  of  the  alleged  loss.  2.  Gene- 
ral performance.  The  facts  are  sufficiently  stated  in  the  opinion  of 
Mr.  Justice  Paterson.  E.  J.  Lee^  and  C.  Lee^  for  the  plaintijQTs 
Simms^  and  Swcmn^  for  the  defendants. 

*  Marshall,  C.  J.,  did  not  sit  in  the  trial  of  this  cause.       [  *  384  ] 
The  other  judges,  except  Chase,  J.,  whose  ill  health  pre- 
vented his  attendance,  gave  their  opinions  seriatim. 

Johnson,  J.  Upon  the  trial  of  this  cause,  in  the  court  below,  two 
grounds  of  defence  were  assumed  by  the  plEuntiJOTs  in  error. 

1.  That  the  policy  had  been  avoided  by  a  deviation  from  the  voy- 
age insured. 

2.  That  if  the  insured  were  entitled  to  recover  at  all,  it  could  only 
be  for  an  average,  not  a  total  loss. 

In  the  argument  before  this  court,  the  first  ground  was  varied,  and 
the  plaintiff  in  error  contended,  '^  that  the  risk  insured  was  xiever  en- 
tered upon.'' 

Without  considering  the  propriety  of  entering  upon  the  discussion 
of  a  question  so  materially  different  from  that  made  in  the  bill  of  ex- 
ception, I  will  only  remark  that  it  was  judicious  in  the  counsel  to 
abandon  an  opinion  as  inconsistent  with  natural  reason  as  it  is  with 
the  established  doctrine  of  the  law  of  insurance.  An  intent  to  do  an 
act  can  never  amount  to  the  commission  of  the  act  itself.  That 
an  intended  deviation  vcdll  not  vitiate  a  policy,  and  that  the  vessel 
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remains  covered  by  her  insurance  until  she  reaches  the  point  of 
divergency,  and  actually  turns  oflf  from  the  due  course  of  the  voyage 
insured,  is  a  doctrine  well  understood  among  mercantile  men,  and 
has  uniformly  governed  the  decisions  of  the  British  courts  from  the 
case  of  Foster  &  Wilmer,  to  the  present  time. 

The  doctrine  now  insisted  on  by  the  plaintiffs  in  error,  was  proba- 
bly suggested  by  some  incorrect  expressions  attributed  to 
[  •  385  ]  Lord  Mansfield  in  the  case  of  *  Wooldridge  &  Boydell.  It 
is  said  that  the  judge  in  that  case  expressed  an  opinion, 
that  "  if  a  ship  be  insured  from  A.  to  B.,  and  before  her  departure 
the  insured  determine  that  she  shall  call  at  C,  which  is  out  of 
the  usual  course  of  the  voyage  from  A.  to  B.,  this  is  rather  a  dif- 
ferent voyage  than  an  intended  deviation."  This  opinion  was  cer- 
tainly in  no  wise  material  to  the  decision  of  that  case,  and  is  expressly 
contradicted  by  the  case  of  Kewley  v.  Ryan,  and  a  case,  which  I  con- 
sider with  much  respect,  decided  in  the  State  of  New  York,  between 
Henshaw  and  The  Marine  Insurance  Company  of  New  York.  We 
can  only  vindicate  the  accuracy  of  his  lordship's  opinion  in  the  case 
which  he  states,  by  supposing  that  his  mind  was  intent  upon  those 
cases  of  intended  deviation,  in  which  a  suppressio  veri^  or  necessary 
increase  of  risk,  are  the  grounds  of  decision. 

The  ordinary  rule  for  ascertaining  the  identity  of  a  voyage  insured, 
is  by  adverting  to  the  termini,  A  rule  which  is  certainly  correct  as 
far  as  it  extends,  but  in  the  rigid  application  of  which,  it  is  easy  to 
conceive  that  cases  may  occur  in  which  it  would  bear  injuriously 
upon  the  insurer.  If  it  has  any  defect,  it  is  not  extending  far  enough 
the  claim  to  indemnity,  as  the  terminus  ad  quern  may  in  many  in- 
stances be  relinquished  without  any  possible  increase  of  risk,  or  even 
without  varying  the  risk,  except  only  as  to  lessening  its  duration.  I 
will  instance  the  case  of  an  insurance  from  America  to  St  Peters- 
burg, when  the  vessel,  in  fact,  is  to  terminate  her  voyage  at  Copen- 
hagen ;  or  the  case  of  an  insurance  to  Alexandria,  in  Virginia,  when 
the  vessel  is  to  terminate  her  voyage  at  Georgetown  in  Maryland. 

Whether  the  risk  insured  against  in  this  case  ever  was  incurred,  I 
would  test  by  the  question,  whether  if  The  Eliza  had  arrived  in  safety, 
or  even  had  sailed  for  Europe,  the  insured  might  have  legally  demand- 
ed a  return  of  the  premium  ?  I  presume  not.  The  insurance  being  at 
and  from  the  port  of  Kingston,  the  risk  commenced  during  her  stay 
in  port,  and  cannot  be  apportioned  when  thus  blended,  but  was 
Wholly  and  indefeasibly  vested  in  the  underwriters,  although 
[  •  386  ]  the  vessel  *  had  forfeited  her  policy  by  shaping  her  course 
for  Europe  the  moment  she  had  left  the  port  of  Kingston. 
In  the  case  before  us,  she  adhered  to  her  ultimate  destination,  and 
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the  forfeiture  of  her  insurance  could  not  have  been  incurred  until  after 
entering  the  Chesapeake,  and  actually  bearing  away  farther  eastward 
than  was  consistent  with  her  course  to  the  Potomac. 

2.  With  regard  to  the  question,  whether  it  be  a  case  of  total  or 
average  loss,  a  very  few  observations  will  suffice  to  satisfy  the  mind 
that  the  judgment  below  is  correct. 

If,  under  every  combination  of  circumstances,  the  insured  is  bound 
to  procure  money  at  whatever  interest,  or  to  raise  it  at  whatever  sa- 
crifice of  property,  to  dejfray  the  disbursements  for  repairs,  reshipping 
a  crew,  salvage,  costs  of  suit,  and  every  incidental  expense,  this  will 
be  shifting  the  loss  from  the  insurer  to  the  insured.  Should  it  be  ad- 
mitted, that  in  the  case  before  us,  the  insured  were  under  any  greater 
obligation  to  ransom  and  refit  the  vessel  than  the  insurer,  the  circum- 
stances in  evidence  are  sufficient  to  excuse  him.  Unsuccessful  at- 
tempts had  been  made  to  dispose  of  both  vessel  and  cargo,  and  as  to 
raising  money  on  bottomry,  who  would  have  accepted  the  security 
of  a  vessel  embarrassed,  by  the  loss  of  her  register,  to  a  degree  the 
extent  of  w:hich  could  not  possibly  be  foreseen ;  a  bond  for  money  to 
become  due  on  the  arrival  of  a  vessel  which  perhaps  might  never  be 
able  to  sail,  or  if  she  did  sail  without  her  necessary  documents,  would 
be  exposed  to  innumerable  hazards,  and  among  them,  the  forfeiture 
of  her  insurance  for  that  very  cause. 

It  is  true,  that  a  case  of  capture  and  recapture,  where  the  two 
events  are  communicated  before  an  election  to  abandon  has  been 
actually  communicated  to  the  underwriters,  will  not  of  itself  sanction 
an  abandonment.  Yet,  it  is  equally  true,  that  in  a  case  of  capture, 
a  recapture  alone  will  not  deprive  the  party  of  his  right  to  abandon. 
The  consequences  of  the  capture  and  recapture,  the  effect  produced 
upon  the  fate  of  the  voyage,  must  govern  the  right  of  the  parties. 
This  effect  is  always  a  matter  of  evidence,  and  must  rest 
much  upon  *  the  discretion  of  a  jury.  This  doctrine  is  well  [  •  387  ] 
illustrated  in  the  cases  of  Pringle  &  Hartley,  (3  Atk.  195,) 
and  Goss  &  Withers,  (2  Burr.  683.) 

In  the  case  before  us,  the  information  of  the  capture,  recapture, 
and  sale,  was  communicated  in  the  same  letter.  The  loss  was  then 
certainly  total,  and  as  the  insurers  cannot  charge  the  insured  with 
any  premeditated  design  to  involve  the  vessel  in  the  difficulties  which 
broke  up  the  voyage,  I  think  they  ought  to  bear  the  loss. 

Much  has  been  said  about  the  liability  of  the  insured  for  the  mis- 
conduct of  his  agents,  but  as  all  amounts  to  a  charge  that  they  did 
not  make  use  of  forced  means  to  raise  money  for  the  release  of  the 
vessel,'  (an  obligation  not  incumbent  upon  them,)  it  does  not  appear 
to  me  that  the  extent  of  the  liability  of  the  insured  for  the  acts  of  the 
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captain  or  supercargo,  sifter  the  death-stroke  is  given  to  the  Yoyage, 
need  be  considered. 

Washington,  J.  There  are  but  two  questions  in  this  cause  whicli 
I  deem  worthy  of  particular  consideration ;  for  the  last  exception  is, 
to  the  refusal  of  the  court  to  give  an  opinion  upon  a  matter  of  fact, 
and  for  which  no  foundation  was  laid  by  the  evidence  spread  upon 
the  record,  even  if  it  had  been  proper  for  the  court,  in  such  a  case,  to 
give  an  answer  to  the  question  propounded.  I  also  lay  out  of  the 
case  the  award  mentioned  in  the  declaration,  not  only  because  no 
breach  is  assigned  which  applies  to  it,  but  because  no  opinion  was 
asked  of,  or  given  by,  the  court  respecting  it 

The  first  subject  which  claims  attention  is,  whether,  upon  the  facts 
stated  in  the  second  bill  of  exceptions,  the  court  below  was  right  in 
the  direction  given  to  the  jury,  that  there  was  no  deviation  at  the 
time  of  capture  from  the  voyage  insured,  and  that  the  voyage  insured 
was  actusdly  commenced.  The  facts,  material  to  the  decision  of  this 
point,  are,  that  The  Eliza  cleared  out  at  Kingston,  for  Alexandria, 
and  a  bill  of  lading  was  signed  by  the  master,  to  deliver  her 
[  •  388  ]  cargo  at  Alexandria.  That  after  her  *  clearances  were  ob- 
tained she  took  in  a  cargo  for  Baltimore,  and  bills  of 
lading  were  signed  for  delivering  the  same  at  that  port  That  tiie 
captain  sailed  firom  Kingston  with  an  intention,  previously  formed, 
of  proceeding  first  to  Baltimore,  and  there  landing  part  of  her  cargo, 
and  then  to  go  to  Alexandria,  but  she  was  captured  before  her  arrival 
at  the  dividing  point  between  Baltimore  and  Alexandria. 

It  is  admitted,  that  this  is  not  a  case  of  deviation,  because  the 
intention  formed  at  Sangston,  before  the  voyage  commenced,  of 
going  first  to  Baltimore,  was  never  carried  into  execution.  The  only 
question  then  is,  whether  the  voyage  described  in  the  policy  was 
changed  or  not  ?  As  to  this,  there  is  no  difference  of  opinion  at  the 
bar  respecting  the  legal  effect  of  an  alteration  of  the  voyage,  on  the 
contract  of  indemnity ;  it  is,  and  must  be,  conceded,  that  the  policy 
never  attached.  But  the  difficulty  is  in  determining  what  circum- 
stances do,  in  point  of  law,  constitute  such  an  alteration  as  will 
avoid  the  policy. 

The  criticisms  of  the  counsel  for  the  plaintifis  in  eiror,  upon  the 
rule  contended  for  by  the  defendants,  ought  not,  in  my  opinion,  to 
avail  them,  if  that  rule  be  firmly  established  by  uniform  decisions ; 
for  in  questions  which  respect  the  rights  of  property,  it  is  better  to 
adhere  to  principles  once  fixed,  though,  originally,  they  might  not 
have  been  perfectly  free  from  all  objection,  than  to  unsettle  the  law,  in 
order  to  render  it  more  consistent  with  the  dictates  of  sound  recison. 
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The  first  case  we  meet  with,  upon  this  subject,  is  that  of  Carter  r. 
The  Royal  Exchange  Assurance  Company,  which  is  cited  in  Foster 
V.  Wilmer,  decided  in  19  Geo.  IL,  (2  Stra.  1248.)  The  former  was 
an  insurance  on  a  ship  from  Honduras  to  London,  and  the  latter  on 
a  ship  from  Carolina  to  Lisbon,  and  at  and  from  thence  to  Bristol. 
In  both,  a  cargo  was  taken  in  to  be  delivered  at  an  intermediate 
port ;  but  the  loss  having  happened  before  the  ship  had  arrived  at 
the  dividing  point,  the  insurers  were  held  liable,  upon  the  ground 
that  nothing  more  was  intended  than  a  deviation,  which,  not  being 
carried  into  execution,  did  not  avoid  the  policy. 

•  The  case  of  Wooldridge  v.  Boydell  (Doug.  16,)  is  next  [  •  389  ] 
in  point  of  time.  This  was  an  insurance  on  a  ship  at  and 
from  Maryland  to  Cadiz.  She  cleared  for  Falmouth,  and  a  bond  was 
given  to  land  the  whole  cargo  in  Britain.  No  evidence  was  given 
that  the  vessel  was  bound  to  Cadiz ;  she  was  taken  before  she  came 
to  the  dividing  point.  At  the  trial  of  this  cause,  Lord  Mansfield 
told  the  jury,  that  if  they  thought  the  voyage  intended  was  to  Cadiz, 
they  were  to  find  for  the  assured ;  but  if  there  was  no  design  to  go 
to  that  port,  then  they  were  to  find  for  the  defendant,  and  the  ground 
upon  which  the  court  decided  the  motion  for  a  new  trial  was,  that 
there  never  was  an  intention  to  go  to  Cadiz.  But  it  is  plain,  that  if 
Cadiz  had  been  intended  as  the  ultimate  port  of  destination,  the 
clearing  out  for  an  intermediate  port,  with  an  intention  to  land  the 
cargo  there,  would  not  have  been  considered  as  any  thing  more  than 
an  intended  deviation. 

Way  and  Modigliani  (2  T.  R.  30,)  was  decided  in  1787,  and  was  an 
insurance  at  and  from  the  20th  October,  1786,  from  Newfoundland  to 
Falmouth,  with  liberty  to  touch  at  Ireland.  She  sailed  on  the  1st  of 
October  from  Newfoundland,  went  to  the  Banks  and  fished  till  the 
7th,  and  then  sailed  for  England,  and  was  lost  on  the  20th.  The 
reasons  assigned  for  the  decision  of  this  case,  give  it  the  appearance 
of  an  authority  unfavorable  to  the  doctrine  laid  down  in  the  above 
cases.  But  the  weight  of  it  is  greatly  diminished,  if  it  be  not 
destroyed,  by  the  following  considerations :  1st.  That  as  there  was 
a  clear  deviation,  it  was  unnecessary  to  decide  the  other  point,  that 
the  policy  did  not  attach ;  and  2.  That  this  latter  opinion  seems  to 
have  been  entertained  only  by  one  of  the  court,  and  even  this  judge 
seems  to  have  relied  very  much  upon  the  fact,  that  the  vessel  sailed 
to  the  Banks ;  3d.  From  what  is  said  in  Kewley  v.  Ryan,  it  would 
appear  that  the  ship,  when  she  left  Newfoundland,  did  not  sail  for 
England,  and  of  course  the  voyage  insured  never  was  commenced. 

Kewley  v.  Ryan,  (2  H.  Bl.  343,)  decided  in  1794,  was  a  policy  on 
goods  from  Genoa  to  Liverpool.    The  ship  sailed  on  that  voyage,  but 
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it  was  intended,  as  plainly  appeared  by  the  clearances,  to  touch  at 

Cork.     She  was  lost,  however,  before  she  arrived  at  the  dividing 

point;  and  the  decision  conformed  to  those  given  in  the 

[  *390  ]  preceding  cases,  the  *  termini  of  the  intended  voyage  being 

really  the  same  as  those  described  in  the  policy. 

The  case  of  Scott  and  Vaughan,  decided  at  Nisi  Prius,  in  1794, 
before  Lord  Kenyon,  seems  opposed  to  the  principles  laid  down  in 
the  preceding  cases,  and,  if  we  have  an  accurate  report  of  it,  is  incon- 
sistent with  the  decisions  of  the  same  judge  in  Eewley  v,  Ryan,  and 
other  cases. 

Murdock  and  Potts,  (2  Park,  Ins.  451,)  decided  in  1795,  was,  in 
principle,  as  strong  a  case  of  a  change  of  voyage,  as  that  of  Wool- 
dridge  and  Boydell,  but  equally  contributes  to  explain  the  general 
doctrine  laid  down  in  all  the  cases,  l^or  in  this,  the  terminus  ad 
quern  was,  most  obviously,  St  Domingo,  where  the  freight  insured 
was  payable,  or  some  port  other  than  Norfolk,  where  the  ship  was 
to  call  for  the  sole  purpose  of  receiving  orders. 

The  last  English  case  which  I  shall  notice,  is  that  of  Middlewood 
and  Blakes,  decided  in  1797,  (7  T.  R.  162.)  It  was  an  insurance  on 
The  Arethusa,  at  and  from  London  to  Jamaica,  for  which  place  she 
cleared  out ;  but  the  captain  was  bound  by  orders  to  call  at  Cape  St. 
Nichola  Mole,  in  order  to  land  stores  there,  pursuant  to  a  charter- 
party.  She  was  captured  after  she  had  passed  the  dividing  point  of 
three  several  courses  to  Jamaica,  but  before  she  had  reached  the  sub- 
dividing point  of  the  continuing  course  to  Jamaica  and  that  leading 
to  the  Mole.  The  whole  court  considered  this  as  a  case  of  deviation 
only,  and  Lawrence,  J.,  was  so  strongly  impressed  with  the  weight 
of  former  decisions,  that,  not  attending  to  this  obvious  objection  to 
the  plaintiff's  recovery,  but  considering  the  termini  of  the  voyage 
intended  to  be  the  same  with  those  mentioned  in  the  policy,  his 
first  opinion  inclined  to  the  side  of  the  plaintiff. 

The  case  of  Henshaw  and  The  Marine  Insurance  Company,  de- 
cided in  the  supreme  court  of  New  York,  (2  Caines,  274,)  confirms 
the  principles  of  the  above  cases,  and  would  command  my  respect 
were  it  opposed  to  them. 

The  rule,  then,  which  I  consider  to  be  firmly  established,  by  a  long 
and  uniform  course  of  decisions,  is,  that  if  the  ship  sail  from  the  port 
mentioned  in  the  policy,  with  an  intention  to  go  to  the 
[  •  391  ]  port,  or  ports,  also  described  *  therein,  a  determination  to 
call  at  an  intermediate  port,  either  with  a  view  to  land  a 
cargo,  for  orders,  or  the  like,  is  not  such  a  change  of  the  voyage  as 
to  prevent  the  policy  from  attaching,  but  is  merely  a  case  of  devia- 
tion, if  the  intention  be  carried  into  execution,  or  be  persisted  in  after 
the  vessel  has  arrived  at  the  dividing  point 
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The  riext  question  is,  whether  the  corurt  below  erred  in  refusing  to 
instruct  the  jury,  that  if  they  believed  the  facts  stated  in  the  first  bill 
of  exceptions,  they  were  to  find  an  average  and  not  a  total  loss  ?  The 
defendants  in  error  contend,  that  by  the  capture  and  recapture  of  the 
vessel,  under  the  various  circumstances  of  loss  of  crew,  inability  to 
pay  the  salvage  and  expenses,  loss  of  register,  &c.,  the  voyage  in- 
sured was  completely  defeated,  and,  therefore,  the  assured  had  a  right 
to  abandon  and  demand  as  for  a  total  loss. 

On  the  other  side  it  is  insisted,  that  the  captain  might,  in  a  variety  of 
ways,  have  prevented  the  sale  of  the  vessel,  and  that  if  he  had  done 
the  best  in  his  power  for  the  interests  of  all  concerned,  he  might  have 
liberated  the  vessel  firom  the  lien  of  the  captors,  and  have  performed 
his  voyage  in  safety  to  Alexandria,  without  any  other  inconvenience 
than  this  temporary  interruption,  and  the  payment  of  salvage  and  ex- 
penses. If  so,  that  it  was  not  competent  to  the  assured,  under  these 
circumstances,  to  convert  a  loss  partial  in  its  nature  into  a  total  one. 

Whether  the  assured  had  a  right  to  abandon,  and  recover  as  for  a 
total  loss,  or  not,  was  a  question  of  law,  dependent  upon  the  point 
of  fact,  whether,  upon  the  whole  of  the  evidence,  the  voyage  was 
broken  up,  and  not  worth  pursuing ;  and,  in  consideration  of  this 
question,  the  jury  would,  of  course,  have  inquired,  amongst  other 
matters,  whether  the  captain  had  done  what  was  best  for  the  benefit 
of  aU  concerned.  The  court  might,  with  propriety,  have  stated  the 
law  arising  upon  this  fact,  whichever  way  the  jury  might  find  it,  and 
indeed  such  would  have  been  their  duty,  if  a  request  to  that  efiect 
had  been  made.  But  the  court  very  correctly  refused  to  give  the 
direction  as  prayed,  because,  by  doing  so,  they  would  have  decided 
the  important  matter  of  fact,  upon  which  the  law  was  to  arise, 
which  was  only  proper  for  the  determination  of  the  jury.  In 
'  the  case  of  *  Mills  &  Fletcher,  which  turned  upon  the  [  *  392  ] 
question,  whether  the  captain,  by  his  conduct,  had  not  made 
the  loss  a  total  one.  Lord  Mansfield  would  not  decide  whether  the 
loss  was  total  or  not,  but  informed  the  jury  that  they  were  to  find 
as  for  a  total  loss,  if  they  were  satisfied  that  the  captain  had  done 
what  was  best  for  the  benefit  of  all  concerned. 

Upon  the  whole,  then,  I  am  of  opinion,  that  the  judgment  ought 
to  be  affirmed. 

Paterson,  J.  This  action  was  brought  on  a  policy  of  insurance, 
which  John  and  James  H.  Tucker,  being  British  subjects,  residents  at 
Alexandria,  had  effected  on  the  body  of  the  sloop  Eliza,  her  tackle, 
apparel,  and  furniture,  to  the  value  of  $3,800  at  and  from  Kingston, 
in  the  island  of  Jamaica,  to  Alexandria,  in  the  State  of  Virginia* 
The  policy  bears  date  the  1st  of  September,  1801. 
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The  first  questioa  to  be  considered  is,  whether  the  voyage,  on 
which  the  sloop  Eliza  set  out,  was  the  same  or  a  different  voyage 
from  the  one  insured  ?  By  the  terms  of  the  policy,  it  is  stipulated, 
that  The  Eliza  was  to  sail  from  Kingston  to  Alexandria ;  and  it  is 
stated  in  the  biU  of  exceptions,  that  she  did  sail  from  Kingston,  but 
with  an  intention  to  go  first  to  Baltimore,  and  there  deliver  20 
hogsheads  and  10  tierces  of  sugar,  and  then  to  proceed  to  Alex- 
andria, which  was  the  port  of  destination  described  in  the  policy. 
She  cleared  out  at  the  custom-house  in  Kingston,  on  the  10th  of 
August,  1801,  for  Alexandria,  and  the  master  signed  a  bill  of  lading 
to  deliver  her  cargo  at  that  place ;  after  which  he  took  in  the  sugar, 
to  be  delivered  at  Baltimore.  It  is  contended,  on  the  part  of  the 
insurers,  that  the  taking  in  the  sugar  to  be  landed  at  Baltimore,  con- 
stituted a  different  voyage  from  the  one  agreed  upon,  and  vitiates  the 
policy;  or,  in  other  words,  that  the  voyage  which  was  the  subject  of 
the  contract,  was  never  commenced.  From  a  review  of  the  cases 
which  have  been  cited,  the  principle  is  established,  that  where  the 
termini  of  a  voyage  are  the  same,  an  intention  to  touch  at  an  interme- 
diate port,  though  out  of  the  direct  course,  and  not  mentioned  in  the 
policy,  does  not  constitute  a  different  voyage.  In  the  present  case 
the  termini^  or  beginning  and  ending  points  of  the  intended 
[  •  393  1  •  voyage,  were  precisely  the  same  as  those  specified  in  the 
policy,  to  wit,  from  Kingston  to  Alexandria,  and,  in  legal 
estimation,  form  one  and  the  same  voyage,  notwithstanding  the 
meditated  deviation.  The  first  reported  case  on  this  subject  is 
Foster  t?.  Wilmer,  in  2  Stra.  1249,  in  which  Lee,  C.  J.,  held,  that 
taking  in  salt  to  be  delivered  at  Falmouth,  a  port  not  mentioned  in 
the  policy,  before  the  vessel  went  to  Bristol,  to  which  place  she  was 
insured,  was  only  an  intention  to  deviate,  and  not  a  different  voyage. 
And  the  chief  justice,  in  delivering  his  opinion,  mentioned  the  case 
of  Carter  v.  Royal  Exchange  Assurance  Company,  where  the  insur- 
ance was  from  Honduras  to  London,  and  a  consignment  to  Amster- 
dam ;  a  loss  happened  before  she  came  to  the  dividing  point  between 
the  two  voyages,  for  which  the  insurer  was  held  liable.  The  adjudi- 
cation in  Strange  was  in  the  19  Geo.  IL,  and  from  that  time  down 
to  the  year  1794,  we  find  no  variation  in  the  doctrine.  A  remarkable 
uniformity  runs  through  the  current  of  authorities  on  this  subject. 
In  Kewley  v.  Ryan,  2  H.  BL  343,  Trinity  term,  1794,  the  principle 
is  recognized ;  and  in  2  New  York  Term  Rep.  274,  Henshaw  v. 
The  Marine  Insurance  Company,  February,  1805,  it  is  fortified  and 
considered  as  settled  by  the  supreme  court  of  that  State.  In  a  lapse 
of  sixty  years  we  find  no  alteration  in  the  doctrine,  which  is  sanction- 
ed, and  has  become  too  deeply  rooted  and  venerable  by  time,  usage, 
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and  repeated  adjudications,  to  be  shaken  and  overturned  e^t  the  pre- 
sent day.  It  has  grown  up  into  a  clear,  known,  and  certain  rule,  for 
the  regulation  of  commercial  negotiations,  and  is  incorporated  into 
the  law  merchant  of  the  land.  Where  is  the  inconvenience,  injustice, 
or  danger  of  the  rule  ?  It  operates  in  favor  of  the  insurers  by  a 
diminution  of  the  risk,  and  not  of  the  insured,  who  have  the  depart- 
ure in  contemplation ;  for  if  the  vessel,  after  she  has  arrived  at  the 
point  of  separation,  should  deviate  from  the  usual  and  direct  road  to 
her  port  of  destination,  the  insurers  would  be  entitled  to  the  premium, 
and  exonerated  from  responsibility.  An  intention  to  deviate,  if  it  be 
not  carried  into  effect,  will  not  avoid  the  policy.  There  must  be  an 
actual  deviation.  The  policy  being  '^  at  and  from,"  the  risk  com- 
menced; there  was  also  an  actual  inception  of  the  voyage  described; 
for  The  Eliza  sailed  from  Kingston  for  Alexandria,  was  cap- 
tured in  a  *  direct  course  to  the  latter,  before  she  reached  the  [  *  394  ] 
dividing  point;  and,  therefore,  the  underwriters  became 
liable  for  the  loss. 

The  second  point  in  the  cause  is,  whether  the  insurers  were  liable 
for  a  total  or  a  partial  loss  ?  And  here  a  preliminary  question  pre- 
sents itself.  Was  the  abandonment  made  in  proper  time  ?  When 
the  Tuckers  received  information  of  the  loss,  it  became  incumbent 
on  them  to  elect  whether  they  would  abandon  or  not ;  and  if  they 
intended  to  abandon,  it  was  incumbent  on  them  to  give  notice  of 
such  intention  to  the  underwriters.  Our  law  has  fixed  no  precise 
period  within  which  the  abandonment  shall  be  made,  and  notice  of 
it  shall  be  given  to  the  insurers ;  but  declares,  that  it  shall  be  done 
within  a  reasonable  time.  In  the  case  before  us,  it  appears  that 
John  and  James  H.  Tucker  received  information  of  the  capture  and 
recapture  of  The  Eliza  at  the  same  time,  in  a  letter  from  W.  &  B. 
Bryan  &  Co.,  dated  on  the  26th  September,  1801 ;  but  it  does  not 
appear  when  the  letter  came  to  hand.  On  the  26th  of  November, 
1801,  the  Tuckers  offered  to  abandon  The  Eliza  to  the  insurers,  which 
offer  was  rejected.  Can  it,  under  these  circumstances,  be  pretended, 
that  the  Tuckers  were  guilty  of  neglect,  or  that  the  abandonment 
was  not  made  according  to  the  settled  rule  ?  It  was  made  within  a 
reasonable  time,  and  no  neglect  can  justly  be  imputed  to  them. 
We  must  have  some  facts  whereon  to  build  the  charge  of  negligence, 
for  it  is  not  to  be  presumed;  and  the  intervening  period  between  the 
date  of  the  letter  and  the  time  of  abandonment,  after  making  a  due 
allowance  for  the  passage  of  the  letter,  does  not  afford  sufficient 
ground  on  which  to  raise  the  imputation  of  neglect  This  brings  us 
to  the  great  question  in  the  cause,  whether  the  insurers  were  liable  for 
a  total  or  an  average  loss.  On  the  22d  August,  1801,  The  Eliza  was 
VOL,  I.  '  52 
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captured  by  a  Spanish  anned  schooner,  in  the  usual  course  from 
Kingston  to  Baltimore  and  Alexandria,  and  a  day  or  two  afterwards 
was  recaptured  by  a  British  sloop  of  war,  and  carried  into  Kingston 
on  the  26th  of  the  same  montlu  The  mere  acts  of  capturing  and 
recapturing  are  not  of  themselves  sufficient  to  ascertain  the  nature 
and  amount  of  the  loss  sustained.  The  loss  may  be  total,  though 
there  is  a  recapture.  Hamilton  v.  Mendez,  2  Burr.  1198.  Aguilar 
and  others  v.  Rodgers,  7  D.  &  E.  421.  Whether  the  loss 
[  *  395  ]  be  partial  or  total,  will  depend  upon  the  particular  *  circum- 
stances of  tiie  case,  which  it  becomes  necessary  to  take  into 
view.  The  Eliza  was  consigned  to  Bryan  &  Co.,  at  Kingston,  who 
were  authorized  to  dispose  of  her ;  they  endeavored  to  sell  her,  but 
without  effect;  and  it  is  stated,  that  they  could  get  no  offer  for  her 
before  she  sailed  firom  Kingston,  nor  since  that  time.  Bryan  &  Co. 
put  on  board  10  tierces  of  coffee,  of  the  value  of  $1,000,  belonging  to 
the  Tuckers,  to  be  delivered  at  Alexandria ;  and  when  she  was  cap- 
tured, all  the  seamen,  except  Bell,  the  ostensible  master,  and  one 
man,  were  taken  on  board  the  Spanish  schooner.  The  Eliza  was 
navigated  under  a  British  register  during  the  voyage ;  which  register 
was  lost  by  reason  of  the  capture  and  recapture,  and  has  never  been 
found.  After  the  recapture.  The  Eliza  and  her  cargo  were  libelled  in 
the  vice^dmiralty  court  for  salvage;  a  daim  was  put  in  by  Bryan 
&  Co.,  as  agents  for  Eli  Richards  Patton,  the  real  and  navigating 
master  and  supercargo ;  and  the  sloop  and  cargo  were  adjudged  to 
be  lawful  recaption  on  the  high  seas,  and  ordered  to  be  restored,  on 
paying  to  the  recaptors  one  full  eighth  part  of  the  value  of  the  sloop 
and  cargo  for  salvage,  with  full  costs;  and  to  ascertain  the  value  it 
was  further  ordered,  that  the  sloop  and  cargo  should  be  forthwith 
sold  by  the  claimants,  unless  the  value  should  be  otherwise  agreed 
upon.  The  sloop  was  insured,  for  $3,800  and  sold  for  $915;  the 
coffee  sold  for  $1,000,  and  the  costs,  charges,  and  commissions^ 
amounted  to  $909,  which  almost  absorbed  the  sum  fw  which  the 
sloop  was  sold.  It  is  not  found,  that  the  sloop  had  sustained  no 
damage  by  the  capture  and  recapture ;  and  considering  the  difference 
between  $3,800,  the  value  insured,  and  $909,  the  price  forwhich  she 
sold,  the  jury  might,  without  other  evidence,  have  presumed  that  she 
had  received  considerable  injury.  From  these  facts,  taken  together, 
the  inference  is  rational  and  just,  that  the  voyage  was  broke  up  and 
destroyed,  and  that  the  underwriters  were  liable  for  a  total  and  not 
for  an  average  loss.  To  repel  this  inference,  and  remove  responsi- 
bility from  the  insurers,  it  has  been  urged  in  argument,  that  the 
agents  for  the  Tuckers  were  guilty  of  gross  neglect  and  miscon- 
duct.    K  Bryan  &  Co.,  ceased  to  be  agents  after  the  sailing  of  tiie 
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sloop,  then  *  the  captain  became  clothed  with  an  implied  [  *  396  ] 
authority  to  do  what  was  fit  and  right,  and  most  conducive 
for  the  interest  and  benefit  of  all  the  concerned;  and  therefore, 
whether  the  agency  of  Bryan  &  Co.  continued,  or  being  at  an  end, 
devolved  by  operation  of  law  on  the  captain,  is  perfectly  immaterial ; 
for  the  question  still  recurs,  whether  the  actual  or  implied  agent  had 
been  guilty  of  firaud,  negligence,  or  other  improper  conduct,  which 
will  exonerate  the  insurers.  I  am  not  able  to  discern  any  misconduct 
on  the  part  of  the  agent,  that  would  exculpate  the  underwriters,  and 
prevent  their  being  responsible  for  a  total  loss.  And  indeed,  this  was 
a  point  proper  for  the  decision  of  the  jury,  agreeably  to  the  case  of 
Mills  V.  Fletcher,  in  Doug.  230,  and  t|;ierefore,  the  exception  taken  to 
the  opinion  of  the  court  was  not  well  founded.  The  sloop  could  not 
be  sold  at  private  sale,  and  by  reason  of  the  capture  and  recapture, 
she  might  have  sustained  considerable  damage.  To  sell  the  coffee, 
which  constituted  the  cargo  for  Alexandria,  to  satisfy  the  salvage  and 
costs,  would  have  been  an  imprudent  measure ;  for  the  redemption 
would  have  absorbed  the  whole  proceeds,  and  then  she  would  have 
returned  to  Alexandria  without  a  cargo,  as  the  captain  had  no  funds 
to  purchase  one ;  and  besides,  she  must  have  sailed  without  a  regis- 
ter, which  would  have  exposed  her  to  great  and  unnecessary  danger. 
Prudence  dictated  the  sale  as  a  safe  step,  and  most  for  the  benefit  of 
the  concerned. 

The  error  set  forth  in  the  third  bill  of  exception  is,  that  the  court 
below  refused  to  instruct  the  jury  that  the  loss  of  the  register,  by 
means  of  the  capture  and  recapture,  was  not  sufficient,  in  law,  to 
defeat  the  voyage  from  Kingston  to  Alexandria,  and  might  have 
been  supplied  by  special  documents.  Though  the  register  did  not 
impart  any  physical  ability  to  the  sloop,  in  regard  to  her  sailing,  yet 
it  was  a  document  which  tended  to  communicate  safety,  as  it  desig- 
nated her  character,  individually  and  nationally.  It  is  a  necessary 
paper,  and  operates  as  a  national  passport ;  for,  without  it,  she  might 
be  seized  as  an  unauthorized  rover  on  the  ocean,  and,  in  certain 
cases,  would  have  been  liable  to  confiscation.  The  register 
is  a  document  *  of  such  a  special  and  important  nature,  that  [  *  397  ] 
its  loss  cannot  be  fully  made  up  by  other  official  papers.  It 
would  have  been  a  very  imprudent  step  for  the  captain  to  have  pro- 
ceeded on  his  voyage  without  a  register ;  if  he  had,  he  would  have 
been  justly  charged  with  improvidence,  negligence,  and  culpable 
misconduct 

Gushing,  J.  I  consider  this  as  clearly  a  case  of  intentional,  not 
actual  deviation ;  but  not  as  a  case  of  non-inception  of  the  voyage 
insured. 
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This  is  proved  by  a  number  of  cases  cited ;  and  contradicted  by 
none. 

What  a  case  of  non-inception  is,  is  shown  by  the  case  of  Wool- 
dridge  v.  Boydell,  Doug.  16>  where  the  ship  was  insured  from  Mary- 
land to  Cadiz,  having  no  intention  at  all  of  going  there ;  but  that  is 
totally  different  from  the  present  case,  where  the  vessel  was  cleared 
out  at  Jamaica  for  Alexandria,  with  a  cargo  taken  in  for  Alexandria, 
and  intended  to  go  there. 

It  is  true  sugars  were  taken  in  for  Baltimore,  and  the  captain 
intended  going  there  first.  That  amounts  only  to  an  intent  to  devi- 
ate ;  but  no  deviation  unless  executed. 

This  is  proved  by  divers  authorities.  Middlewood  &  Blakes, 
7  T.  R.  162.  B.  R.,  a  ship  insured  at  and  from  London  to  Jamaica, 
and  the  captain  had  orders  (exactly  like  the  case  at  the  bar)  to  touch 
at  Cape  St  Nichola  Mole,  to  land  stores,  pursuant  to  charter-party. 
Upon  which,  one  of  the  judges  (Lawrence)  gave  an  opinion,  that  if 
the  vessel  had  been  captured  before  she  came  to  the  dividing  point 
between  the  northern  and  southern  courses  to  Jamaica,  the  insurers 
would  have  been  liable. 

And  the  other  judges  agreeing  with  Judge  Lawirence,  to  lay  the 
whole  stress  of  the  cause  in  favor  of  the  insurer,  upon  the  captain's 
not  exercising  his  judgment  at  the  time,  upon  which  was  the  best 
and  safest  of  the  three  courses,  (whose  judgment  the  insurers  had  a 
right  to  have  the  benefit  of,)  but  taking  the  northern  course,  merely 
in  pursuance  of  orders,  to  land  stores  at  Cape  St  Nichohi 
[  *  398  ]  Mole.  All  this  shows,  that  had  the  captain  exercised  *  lus 
judgment  in  going  the  northern  course,  as  being  the  best 
and  safest,  the  whole  court  would  have  held  the  insurer  liable,  as  the 
vessel  was  captured  before  she  came  to  the  dividing  point  between 
the  course  to  the  Cape  and  to  Jamaica. 

Another  case,  more  direct  and  decisive,  is  Foster  v.  Wilmer,  2  Str. 
1348, 1249,  where  the  ship  was  insured  from  Carolina  to  Lisbon  and 
to  Bristol,  and  the  captain  took  in  salt  to  deliver  at  Falmouth,  befne 
going  to  Bristol,  repugnant  to  the  specification  of  the  policy,  yet, 
being  captured  before  arriving  at  the  dividing  point  between  Fal- 
mouth and  Bristol,  the  insurer  was  held  liable,  which  seems  exactly 
the  present  case. 

The  mere  taking  in  goods  for  another  port  does  not,  of  itself,  make 
a  deviation.  It  may,  however,  if  it  materially  vary  the  risk,  and  be 
a  circumstance  designedly  concealed  and  suppressed,  excuse  the 
underwriters.  In  the  present  case  it  does  not  appear,  materially,  to 
vary  the  risk,  any  more  than  in  taking  in  stores  to  land  at  Cape  St 
Nichola  Mole,  in  the  case  of  Middlewood  &  Blakes,  varied  the  risk, 
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which  was  not  suggested  by  court  or  counsel,  that  it  did ;  or  the 
taking  in  .salt  to  land  at  Fedmouth,  in  the  case  of  Foster  &  Wilmer. 
It  did  not  delay  the  voyage  in  the  present  case ;  the  vessel  sailed 
with  convoy  as  soon  as  it  was  ready,  and  was  afterwards  captured 
in  the  proper  course,  before  deviating. 

The  award  may  be  laid  out  of  the  case,  for  more  reasons  than  one. 
I  think  it  void  for  uncertainty. 

As  to  the  loss,  whether  total  or  average,  the  jury,  who  had  the 
whole  evidence  before  them^  have,  in  effect,  found  a  total  loss,  and 
the  voyage  broken  up.  It  is  not  certified  by  the  court  that  the  biU 
of  exceptions  contains  the  whole  evidence ;  and  as  strong  circum- 
stances, I  think  conclusive  ones,  are  stated,  that  show  the  voyage 
could  not  be  safely  pursued,  or  could  not  be  pursued  at  all,  in  conse- 
quence of  the  loss  of  register  and  loss  of  hands  by  the  capture, 
either  of  which,  it  does  not  appear,  could  be  supplied,  I  think  we 
are  not  warranted  to  overrule  the  verdict,  or  reverse  the  judgment 

Judgment  affirmed. 


•The  ''Tnited   states  v.  Heth.  [•399] 

3  C.  399. 

The  2d  section  of  the  act  of  May  10, 1800,  (2  Stats,  at  Large,  72,)  did  not  affect  the  com- 
missions of  collectors  npon  moneys  received  for  dnties  on  goods  imported  before  that 
act,  thongh  snch  moneys  were  not  received  until  after  Jane  30,  .1800. 

Certificate  of  a  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Virginia.  The  question 
is  stated  in  the  opinions  of  the  judges. 

Breckenridge^  attorney-general,  for  the  United  States. 

Heth^  pro  se. 

*  Johnson,  J.  This  is  an  amicable  suit,  instituted  to  try  [  *407  ] 
the  question,  whether  the  defendant,  lately  collector  of  the 
port  of  Petersburgh,  was,  after  the  30th  day  of  June,  1800,  entitled 
to  retain  three  per  centum  on  the  amount  of  sums  received  by  him 
affcer  that  time,  upon  bonds  for  duties  taken  between  that  period  and 
the  last  day  of  March,  1799. 

The  claim  of  the  defendant  is  founded  upon  the  act  of  March  2d, 

52* 
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1799,^  '^  to  establish  the  compensations  of  the  officers  employed  in 
the  collection  of  the  duties,"  &c.  And  the  opposition,  on  behalf  of 
the  government,  is  founded  on  the  act  of  May  10th,  1800,  snpple* 
mentary  to  the  one  before  mentioned. 

The  whole  difficulty  results  firom  the  yague  signification  of  some 
of  the  expressions  made  use  of  in  the  latter  act ;  which,  so  far  as 
may  be  material  to  the  present  decision,  are  contained  in  the  foUoy^- 
ing  extract  firom  the  2d  section :  "  That  in  lieu  of  the  commissions 
heretofore  allowed  by  law,  there  shall,  firom  and  after  the  30th  day 
of  June  next,  be  allowed  to  the  collectors  for  the  dislaicts  of  Alex- 
andria, Petersburgh  and  Richmond,  respectively,  two  and  a  half  per 
centum  on  all  moneys  which  shall  be  collected  and  received  by  them," 
^'for  and  on  account  of  the  duties  arising  on  goods,  wares,  and  mer- 
chandise imported  into  the  United  States,  and  on  the  tonnage  of 
ships  and  vessels." 

On  behalf  of  the  United  States  it  is  contended,  that  the  rights  of 
the  collectors  of  duties,  with  regard  to  their  compensation,  are  abso- 
lutely submitted  to  the  will  of  congress ;  that  congress  has  uniformly 
increased  or  diminished  that  compensation,  as  circumstances  sug- 
gested the  expediency  of  such  a  measure,  without  regarding 
[  *408  ]  any  supposed  limitation  of  their  right  to  do  *  so,  imposed 
by  the  claims  of  their  officers ;  that  it  has  been  the  uniform 
policy  of  the  government  to  apportion  the  commission  to  the  actual 
receipt  of  money ;  and,  therefore,  whatever  may  have  been  the  pro- 
portion of  their  labor  or  responsibility,  their  right  to  compensation 
was  not  consummated  before  the  actual  receipt  of  the  duties,  and 
the  amount  of  their  commission  remained  liable  to  be  increased  or 
diminished  at  the  will  of  congress ;  that  in  passing  their  act  of  May 
10th,  1800,  they  had  a  right  to  give  it  a  retroactive  operation ;  and 
the  latter  words  of  the  2d  section,  ^^  arising  on  goods  imported,"  will 
bear,  and  ought  to  receive,  such  a  construction. 

At  the  same  time  that  I  admit  the  correctness  of  the  prefiatory 
observations  of  the  attorney-general,  my  mind  is  led  to  adopt  a  con- 
clusion unfavorable  to  the  construction  which  he  contends  for. 

The  rights  of  the  collectors  of  duties,  as  to  their  compensation,  are 
certainly  submitted  to  the  justice  and  honor  of  the  country  that  em- 
ploys them,  until  consummated  by  the  actual  receipt  of  the  sums 
bonded  in  their  respective  offices ;  but  where  an  individual  has  per- 
formed certain  services,  under  the  influence  of  a  prospect  of  a  certain 
emolument,  that  confidence  which  it  is  the  interest  of  every  govem- 
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ment  to  cherish  in  the  minds  of  her  citizens,  a  confidence  which 
experience  leaves  no  room  to  distrust  in  our  own,  would  lead  to  a 
conclusion,  that  it  could  not  have  been  the  intention  of  the  legislature 
to  defeat  a  reasonable  expectation  of  her  officer,  suggested  by  her 
own  laws.  Unless,  therefore,  the  words  are  too  imperious  to  admit 
of  a  different  construction,  it  will  be  gratifying  to  the  court  to  be 
able  to  vindicate  the  justice  of  the  government,  by  restricting  the 
words  of  the  law  to  a  Aiture  operation. 

That  it  is  the  policy  of  the  United  States  in  granting  compensa- 
tions to  her  revenue  officers,  to  limit  the  consummation  of  their  right 
to  the  sustual  receipts  of  money,  is  evident  from  a  view  of  all  her 
acts  on  that  subject.  But  it  is  observable,  that  every  end  of  that 
policy  is  answered  in  this  case,  because  the  claim  of  the 
defendant  is  founded  upon  the  actual  receipt  of  money  *  aris-  [  *  409  ] 
ing  upon  bonds  taken  while  the  compensation  was  at  three 
per  cent.  His  claim  has  no  relation  to  the  amount  bonded,  but  to  the 
amount  actually  received  upon  the  bonds  taken  prior  to  the  last  act. 

Upon  considering  the  question,  therefore,  upon  the  construction 
of  ihe  act,  I  confine  myself  to  the  single  inquiry,  how  far  the  govern- 
ment has  exercised  its  power,  in  reducing  the  compensation  to  the 
defendant,  from  three  to  two  and  a  half  per  cent. 

The  words  of  the  act,  <<  arising  on  goods  imported,"  although  in 
themselves  very  indefinite  in  point  of  time,  will  receive  a  precise 
signification  in  this  respect,  by  supplying  the  words  ''  heretofore,"  to 
give  them  a  past,  or  ^'  hereafter,"  to  give  them  a  future  signification. 
K  it  be  necessary  that  the  court  should  make  an  election  between 
these  words,  in  order  to  complete  the  sense,  its  choice  will  be  imme- 
diately determined  by  recurring  to  two  well  known  rules  of  construc- 
tion, namely,  that  it  ought  to  be  consistent  with  the  suggestions  of 
natural  justice,  and  that  the  words  should  be  taken  most  strongly 
"  contra  proferentem.^^ 

But  there  are  other  considerations  which  will  lead  to  a  conclusion, 
without  supplying  any  supposed  deficiency  in  the  wording  of  the 
sentence.  There  is  nothing,  either  in  the  terms  made  use  of,  or  in 
the  professed  object  of  the  law,  necessarily  retrospective ;  but  the 
general  intention  of  the  act,  as  well  as  the  signification  of  the  word 
arising,  both  point  to  a  future  operation.  Besides  which,  where  it 
can  be  shown  that  a  government  has  once  adopted  a  certain  rule  of 
justice  for  its  conduct,  it  is  fair  to  infer,  that  in  legislating  afterwards 
upon  the  same  subject,  it  intended  to  pursue  the  same  rule,  unless  the 
contrary  shall  be  clearly  expressed;  and  in  the  act  of  March  3d,  1797,^ 
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which  varies  the  compensation  of  the  revenue  officers  in  several  par- 
ticulars, that  alteration  is  expressly  restricted  to  take  effect  only  with 
regard  to  future  importations.  I  am  of  opinion  that  the  defendant 
shall  have  judgment 

[  *  410  ]  •  Washington,  J.  The  point  submitted  by  the  circuit 
court  of  Virginia  to  this  court  is,  whether  the  defendant,  as 
collector,  was  restricted  to  a  commission  of  two  and  a  half  per  cent 
on  any,  or  all  of  the  moneys  collected  and  received  by  him,  after  the 
30th  of  June,  1800,  on  account  of  bonds  previously  teJcen  for  duties 
arising  on  goods,  &c.  imported  into  the  United  States. 

The  solution  of  this  question  must  depend  upon  another ;  does  the 
2d  section  of  the  act  of  the  10th  of  May  1800,  extend  to  duties  which 
arose  upon  goods  imported  before,  and  received  after  the  30th  of  June 
in  that  year,  or  is  it  to  be  restricted  to  duties  arising  on  goods  which 
should  be  imported  after  that  period  ? 

I  am  strongly  inclined  to  the  opinion,  that  every  part  of  this  sec- 
tion is  future,  and  that  a  literal  construction  will  render  it  entirely 
prospective  upon  the  whole  subject  The  time  at  which  the  substi- 
tution of  two  and  a  half  for  three  per  cent  is  to  take  place,  as  well 
as  that  of  collection  and  receipt,  are  certainly  future,  and  there  is,  I 
think,  as  little  doubt  that  those  receipts  can  only  apply  to  duties 
which  should  arise  after  the  same  period,  the  word  arising  being 
clearly  future  in  relation  to  the  time  specified  in  the  section.  The 
word  imported,  though  past  in  relation  to  the  duties  which  were  to 
arise  on  the  goods  imported,  may,  nevertheless,  be  future  in  relation 
to  the  period  when  the  charge  of  commissions  was  to  take  effect,  and 
I  think  it  ought  to  be  so  construed  in  this  case,  because  the  duties 
arise  either  immediately  upon  the  importation  of  the  goods,  or  upon 
the  performance  of  some  acts  which,  in  contemplation  of  law,  are 
immediately  to  follow  the  importation. 

This  construction  is,  I  think,  considerably  strengthened  by  a  refer- 
ence to  former  laws  upon  the  same  subject 

The  act  of  March,  1797,  is  plain  and  express  upon  this  point,  by 
fixing  the  commissions  allowed  by  that  law  to  moneys  received  on 
goods  imported  after  the  last  day  of  that  month.  The  2d  section  of 
the  act  of  March,  1799,  was  obviously  intended  to  increase 
[  •  411  ]  the  commissions  *  of  some  collectors,  and  to  vary  the  rela- 
tive compensations  which  had  been  allowed  to  the  several 
collectors  by  the  former  law ;  but  there  is  no  reason  to  believe  that  it 
was  intended  to  change  the  objects  for  which  this  compensation  to 
the  collectors  generally  was  to  be  allowed.  Yet  this  law  does  not,  in 
express  terms,  confine  the  commissions  to  duties  arising  on  goods  im- 
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ported  after  the  specified  day,  as  had  been  done  in  the  preceding  act, 
but  is  worded,  in  this  respect,  precisely  like  the  law  immediately  un- 
der consideration. 

It  is  hardly  to  be  imagined  that  over  and  above  the  increase  of 
commissions  allowed  by  the  last  law  for  services  after  the  31st  of 
March,  to  be  wholly  rendered,  the  legislature  intended  to  increase  the 
commissions  allowed  by  the  act  of  1797,  for  services  which  had  been 
in  part  performed  before  the  31st  March,  1799,  without  an  expectation 
of  such  increase,  and  where  nothing  remained  to  be  done  but  to  re- 
ceive the  money.  Yet  this  would  be  the  case,  if  the  increase  be  not 
restricted  to  goods  imported  after  the  specified  day.  The  change  of 
expression  in  the  latter  law,  I  take  to  be  perfectly  accidental ;  and,  in 
construing  one  of  them  by  the  other,  both  being  in  pari  materia,  I 
feel  myself  constrained  to  read  the  latter  as  if  it  had  been  expressed 
thus :  ^'  That  after  the  last  day  of  March,  1799,  there  shall  be  the  fol- 
lowing commissions  allowed  on  all  moneys  received  by  the  collectors 
respectively,  on  account  of  duties  arising  on  goods,  &c.  imported  into 
the  United  States,  after  that  day,"  &c. 

The  2d  section  of  the  act  of  1795,^  was  clearly  intended  to  diminish 
the  compensation  of  some,  and  to  increase  that  of  other  collectors, 
and  can,  with  as  little  reason  as  in  the  former  case,  be  construed  to 
change  the  objects  for  which  this  compensation  was  allowed.  Such 
a  construction  would  have  the  effect  of  raising  the  compensation 
of  some  collectors,  and  depressing  that  of  others,  for  services  partly 
performed  at  the  same  time,  and  in  some  instances,  where  those 
which  remained  to  be  done,  in  order  to  consummate  the  right  to  the 
commissions,  were  transferred  from  the  collectors  to  the 
banks.  This  would,  I  think,  be  unreasonable,  *and  in  the  [  *412  ] 
instances  of  diminished  commissions  would  be  unjust 

That  the  services  performed  preparatory  to  the  collection  or  receipt 
of  the  duties,  were  considered,  by  the  legislature,  as  equal,  at  least,  to 
the  receiving  of  the  money,  is  proved  by  the  4th  section  of  the  law  of 
1799,  which  provides,  that  whenever  any  collector  should  die,  or 
resign,  the  commissions  to  which  he  would  have  been  entitled  on  the 
receipt  of  all  duties  by  him  bonded,  shall  be  equally  divided  between 
the  collector  resigning,  or  the  legal  representatives  of  the  deceased 
collector,  and  his  successor,  whose  duty  it  is  made  to  collect  the 
same. 

I  cannot,  therefore,  consent  to  such  an  interpretation  of  this  law 
as  to  give  it  a  retrospective  operation,  so  as  to  deprive  an  officer  of  a 
compensation  previously  allowed  by  law,  for  services  admitted  by 
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the  legislature  to  deserve  compeneation,  and  to  be  in  their  nature 
severable,  from  the  ultimate  act  of  the  money  being  received,  or 
coUected,  provided  those  ada  are  in  reaUty  performed. 

My  opinion  is,  that  the  defendant  is  entitled  to  three  per  cent,  on 
all  moneys  collected  and  received  by  him,  after  the  30th  June,  1800, 
on  account  of  bonds  previously  taken,  for  duties  arising  on  goods  im* 
ported  into  the  United  States. 

Paterson,  J.  The  basis  of  this  action  is  the  statute  of  congress 
of  the  10th  of  May,  1800 ;  and  the  question  is,  whether  the  defendant 
is  restricted  to  a  commission  of  two  and  a  half  per  cent,  on  moneys 
collected  and  received  after  the  30th  of  June,  1800,  by  virtue  of 
revenue  bonds,  executed  previously  to  that  date.  The  words  of  the 
statute  are,  <'  that  in  lieu  of  the  commission  heretofore  allowed  by 
law,  there  shall,  from  and  after  the  30th  of  June  next,  be  allowed  to 
the  collectors  of  Alexandria,  Petersburgh,  and  Richmond,  respect- 
ively, two  and  a  half  per  cent  on  all  moneys  which  shall  be  col- 
lected and  received  by  them,  for  and  on  account  of  the  duties  arising 

on  goods,  wares,  and  merchandise  imported  into  the  Uni- 
[  *  413  ]  ted   States,  and  on  the  *  tonnage  of  ships  and  vessels." 

The  defendant  was  late  collector  of  the  customs  for  the 
district  of  Petersburgh,  in  the  State  of  Virginia.  Words  in  a  sta- 
tute ought  not  to  have  a  retrospective  operation,  unless  they  are  so 
clear,  sl^ong,  and  imperative,  that  no  other  meaning  can  be  annexed 
to  them,  or  unless  the  intention  of  the  legislature  cannot  be  otherwise 
satisfied.  This  rule  ought  especially  to  be  adhered  to,  when  such  a 
construction  will  alter  the  preexisting  situation  of  parties,  or  will 
affect  or  interfere  with  their  antecedent  rights,  services,  and  remunera- 
tion ;  which  is  so  obviously  improper,  that  nothing  ought  to  uphold 
and  vindicate  the  interpretation,  but  the  unequivocal  and  infleidble 
import  of  the  terms,  and  the  manifest  intention  of  the  legislature. 
The  word  "  arising"  refers  to  the  present  time,  or  time  to  come,  but 
cannot,  with  any  propriety,  relate  to  time  past,  and  embrace  former 
transactions.  As  to  the  word  "  imported,"  it  may  comprehend  the 
past  or  future,  or  both,  according  to  the  subject-matter,  and  the  words 
with  which  it  is  associated.  Thus  the  word  "  arising,"  coupled  with 
the  words  "  on  goods  imported,"  shows,  that  the  whole  clause  has  a 
future  bearing  and  aspect,  and  will  not  justiy  admit  of  a  retroactive 
construction.  According  to  this  view  of  the  subject,  the  commission 
of  two  and  a  half  per  cent  is  to  be  restricted  to  moneys  received  by 
the  collector  of  Petersburgh,  on  account  of  the  duties  arising  on 
goods,  wares,  and  merchandise  which  shall  be  imported  after  the  30th 
of  June,  when  the  act  went  into  operation.     To  fortify  the  foregoing 
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constniction,  it  may  be  added,  that  the  words  of  a  statute,  if  dubi- 
ous, ought,  in  cases  of  the  present  kind,  to  be  taken  most  strongly 
against  the  law-makers. 

CusHiNO,  J.  The  question  referred  to  this  court  by  the  circuit 
court  is,  whether  the  defendant,  as  collector,  by  the  act  of  the  10th 
of  May,  1800,  was  restricted  to  a  commission  of  two  and  a  half  per 
cent  on  any  or  all  of  the  moneys  collected  and  received  by  him,  after 
the  30th  of  June,  1800,  on  account  of  bonds  previously  taken  for 
duties  arising  on  goods,  wares,  and  merchandise  imported  into  the 
United  States. 

There  was  a  prior  act  of  congress,  entitling  the  defendant 
to  three  per  cent  on  all  moneys  received  on  account  *  of  du-  [  *  414  ] 
ties  arising  on  goods  imported  into  the  United  States,  within 
his  district ;  which  act  was  in  full  force  during  the  time  those  duties 
arose,  and  until  the  subsequent  act  in  question  of  the  10th  of  May, 
1800,  was  to  come  into  operation,  which  was  the  30th  of  June  follow- 
ing; and  the  question  is  upon  bonds  previously  taken  for  duties 
arising  on  goods  imported  before  the  30th  of  June.  Upon  this  ques- 
tion I  am  of  opinion,  that  the  collector  has  a  right  to  the  three  per 
cent  allowed  by  the  former  law,  on  all  moneys  secured  by  bonds  pre- 
viously taken  as  aforesaid,  for  duties  arising  on  goods  imported 
before  the  30th  of  June,  1800 ;  and  that  he  is  not  restricted  by  the 
latter  law  to  two  and  a  half  per  cent  And  that  the  general  and  true 
intent  of  the  latter  law  was  to  make  a  new  allowance  in  lieu  of  the 
former  only  on  duties  arising  on  goods  imported  after  the  last  law 
came  into  operation,  and  not  to  have  a  retrospective  effect,  to  devest 
vested  rights  of  the  collector ;  it  being  unreasonable,  in  my  opinion, 
to  give  the  law  a  construction,  which  would  have  such  a  retro- 
spective effect,  unless  it  contained  express  words  to  that  purpose. 

Whether  the  words  "  from  and  after  the  30th  of  June,"  are  in  the 
beginning,  middle,  or  end  of  the  sentence,  the  meaning  in  this  respect 
appears  to  me  the  same  ;  to  give  the  collector  a  new  allowance  on 
goods  imported  after  that  time. 

When  the  former  duties  were  secured  by  bond,  the  laws,  I  think, 
consider  them,  as  far  as  regards  the  collector's  allowance,  as  collected 
and  received ;  the  principal  services  being  already  done  by  securing 
the  duties  by  bond. 

Marshall,  C.  J.,  being  one  of  the  judges  whose  opinions  were 
opposed  in  the  court  below,  did  not  sit  at  this  hearing. 

6  H.  344. 
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[  *  415  ]  *  Manella,  Pujals  &  Company  v.  James  Babbt. 

a  C.  415. 

If  a  merchant  abroad  send  a  letter  of  instmctions  to  a  merchant  here,  by  the  hand  of  a  per- 
fon  named  in  the  letter,  which  declares  the  bearer  to  be  the  agent  of  the  writer,  and  the 
bearer  of  his  orders,  and  refers  to  him  for  yerbol  communications,  the  merchant  here,  has 
a  right  to  act  upon  the  belief,  that  such  agent  has  discretionary  authority  to  autborue  a 
departure  from  the  terms  of  the  letter,  in  an  emergency  which  was  probably  not  foreseen. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland. 

The  action  was  brought  by  the  plaintiffs  in  error,  to  recover  from 
the  defendant,  Banry,  the  price  of  three  cargoes  of  tobacco,  purchased 
and  shipped  by  Barry,  for  account  of  the  plaintiffs,  but  which  were 
captured  on  their  way  to  Spain,  and  condemned.  The  ground  of  the 
claim  was,  that  Barry  had  not  strictly  pursued  his  instructions  as  to 
the  shipments. 

On  the  27th  of  January,  1798,  Bernardo  Lacosta,  of  Cadiz,  in 
Spain,  for  and  on  behalf  of  the  plaintifis,  who  were  also  Spanish 
subjects,  wrote  and  transmitted  to  the  defendant,  by  the  hands  of 
Juan  AloDzo  Menendez  Conde,  a  letter  in  the  Spanish  language,  the 
following  translation  of  which,  purporting  to  be  made  by  a  swoim 
translator,  was  read  in  evidence  to  the  jury. 

[  •  416  ]  ♦  «  Cadiz,  27ih  January,  1798. 

"  To  Mr.  James  Barrt,  Baltimore. 
"  My  most  esteemed  friend, —  I  derive  a  particular  satisfaction  in 
introducing  to  you  the  bearer  of  this  letter,  Mr.  Juan  Alonzo  Menen- 
dez Conde,  who  goes  to  Baltimore  as  agent  of  the  house  of  Messrs. 
Manella,  Pujals  &  Co.,  of  this  place,  principally  interested  in  the 
importation  of  tobacco  for  this  kingdom.  The  confidence  I  have 
always  had  in  you,  and  the  friendship  you  have  on  all  occasions 
manifested  for  me,  warrant  the  conclusion  that  you  will  view  this 
measure  as  your  own,  and  will  execute  it  with  your  wonted  zeal  and 
efficacy.  Being  an  undertaking  of  considerable  magnitude,  a  pro- 
portionable degree  of  economy  should  be  observed  in  the  purchases, 
the  shipments,  and  the  reimbursements,  because  the  least  neglect 
may  cause  an  enormous  loss.  By  the  last  accounts  from  America,  I 
find  that  tobacco  has  risen  to  a  great  price,  but  I  hope  this  was  only 
momentary.  However,  upon  a  reasonable  calculation,  it  wiU  not 
answer  them  at  more  than  ten  dollars  per  quintal,  in  America ;  these 
are  the  limits  to  which  they  can  go  without  exposing  themselves  to 
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too  much  loss.  You  will,  however,  consult  the  bearer,  Mi.  Menou- 
dez,  or  he  with  you,  and  in  case  you  should  determine  on  an  advance 
of  one  fourth  or  one  half  a  dollar  more,  to  prevent  delay,  you  may 
do  so  if  you  think  proper,  being  fully  convinced,  if  you  can  do  it  for 
less,  that  you  will  omit  nothing  that  may  advance  the  interest  of  my 
firiends.  With  this,  the  said  Mr.  Menendez  takes  an  order  for  twenty 
thousand  quintals  to  be  shipped  for  this  place  in  seven  or  eight  ves- 
sels, and  not  less  than  six,  under  which  condition,  the  insurance  will 
be  made  here.  You  will  take  care  to  seek  captains  of  fidelity,  Ame- 
rican bom,  and  that  all  the  crews  be  strictly  agreeable  to  law. 

^^  For  the  greater  perspicuity  the  shipments  will  be  made  in  the 
following  manner : 

**  1.  You  will  lade  the  vessels  in  your  own  name,  stating  that  they 
are  on  your  own  account  and  risk,  as  an  American  citizen,  and  con- 
sign them  to  this  place,  alternately  to  me,  to  Messrs.  Grahn  &  Com- 
pany, and  to  Messrs.  Pablo,  Greppi,  Afarliani  &  Company. 

"  *  2.  Your  letter,  by  the  vessel,  will  state  that  the  con-  [  *  417  J 
signment  is  made  on  your  account ;  that  you  order  her  to 
Cadiz,  where  you  hope  that  the  consignees  may  be  able  to  sell,  but 
that  if  the  government  should  not  permit  the  sale,  or  the  EngUsh 
prevent  her  entry,  that  then  the  vessel  is  to  proceed  to  Grenoa. 

'^  3.  That  the  captain  carry  no  other  letters  than  those  relating  to 
the  cargo,  but  he  must  have  one  for  Charles  Longhy,  of  Genoa,  to 
whom  the  consignment  will  be  made,  in  the  supposed  case  of  not 
being  suffered  to  enter  this  port,  or  be  permitted  to  seU  here. 

"  4.  Should  the  captain  be  prevented  entering  here,  he  will. put  into 
the  nearest  Spanish  port  to  this,  and  send  an  express  to  the  consignee. 

''Sj  The  captain  will  bring  the  charter-party,  and  the  letter  to 
cover  the  shipment ;  that,  as  well  as  the  bill  of  lading,  should  specify 
two  freights,  one  for  Cadiz,  and  the  other  as  though  the  vessel  was^ 
in  fact  destined  for  Genoa. 

"  6.  In  the  invoice  by  the  vessel,  you  will  insert  all  the  charges 
except  the  commission,  which  is  understood  shall  be  five  per  cent.,  to 
be  hereafter  added. 

"  7.  By  the  way  of  England  you  vrill  transmit  the  true  invoices, 
adding  thereto  your  commission. 

^^  8.  Great  care  should  be  taken,  in  the  role  dP equipage^  as  to  the 
birth,  age,  size,  &c.,  of  the  seamen,  and  that  it  agree  in  date  and 
number  with  the  shipping  articles. 

^  9.  Admitting  that  the  vessel  cannot  enter  here,  there  must  not  be 
any  excess  of  freight  on  her  going  to  another  Spanish  port;,  but  this 
condition  must  be  confidential  with  the  captain,  and  must  not  appear 
in  any  document. 
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^^10.  The  Teasels  should  have  Mediterranean  passes,  and,  in  a 
word,  all  other  necessary  documents,  that  we  may  have  no  diffi- 
culties with  the  privateers  there ;  and  if  you  could  have  the 
[  *  418  ]  papers  examined  by  the  French,  *  English,  and  Spanish  con- 
suls in  your  country,  it  appears  to  me  it  might  serve  as  a 
great  protection. 

"  11.  The  bills  of  lading  will  be  remitted  by  triplicates  by  the  way 
of  London  or  Lisbon,  to  Messrs.  Pablo,  Greppi,  Marliani  &  Co.,  of 
this  place. 

"  As  to  your  reimbursements  you  may  draw  as  follows,  to  wit : 
$80,000  on  Don  Juan  de  la  Chappeaurouge  and  Urgulla,  of  Ham- 
burgh ;  $40,000  on  John  Gore  &  Co.,  of  London ;  $40,000  on  Loda 
&  Co.,  of  Amsterdam ;  $40,000  on  A.  E.  and  I.  E.  Metzeuca  &  Koosen, 
of  Lisbon —  $200,000 ;  which  sum  you  will  dispose  of  according  to 
your  wants,  advising  the  persons  on  whom  you  draw,  that  it  is  on 
account  of  and  by  order  of  Messrs.  Pablo,  Greppi,  Marliani  &  Co. 
You  wiU  take  special  care  to  avoid  drawing  too  large  a  sum  at  once, 
and  that  the  bills  on  those  places  be  at  ninety  days'  sight ;  it  being 
always  understood  that  in  case  you  are  able  to  negotiate  upon  Spain, 
you  will  draw  on  that  country  in  preference,  on  Manella,  Pnjals  & 
Co.,  of  this  place,  and  at  sixty  days'  sight,  and  then  you  will  specify 
whether  it  is  to  be  paid  in  cash  or  in  vcUes  reales.  Although  I  have 
already  natentioned  that  the  insurance  should  be  made  here,  yet  you 
will  make  that  charge  in  the  invoice  sent  as  though  it  had  been 
effected  by  you.  I  refer  you  to  the  verbal  communications  of  liie 
bearer  on  this  subject,  who  is  sent  on  purpose  to  superintend  the 
shipments ;  and  you  will,  upon  the  whole,  act  for  the  advantage  of 
the  interested,  taking  care  to  keep  this  business  a  secret  in  order  to 
prevent  a  rise  in  your  market,  and  its  being  known  that  it  is  for  foreign- 
ers, but  always  that  it  is  on  your  own  account  as  an  American  citizen. 

"  You  will  determine  the  quality  of  the  tobacco  to  be  shipped, 
with  the  said  Mr.  Menendez.  It  should  be  well  assorted,  very  sound 
and  dry,  though  it  does  not  appear  necessary  that  it  should  be  all 
of  the  best  quality. 

''  In  order  to  avoid  every  unforeseen  accident,  in  case  any  of  the 
said  houses  should  not  accept  the  draughts  above  mentioned,  which 
I  do  not  apprehend,  you  wiU  point  out  to  the  holders  to  present  them 
to  Messrs.  Greppi,  Marliani  &  Co.,  who  will  accept  and 
[  *  419  ]  domicile  *  them  with  our  friends  of  the  same  place,  as  has 
been  agreed  on,  and  the  said  Messrs.  Qreppi  have  written 
to  this  effect  to  their  correspondents.  But  we  all  flatter  ourselves 
that  this  case  will  not  occur. 

''  I  remain,  as  always,  your  affectionate  Mend, 
(Signed)  <<  Bernardo  Lacosta." 
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This  letter  was  delivered  by  Menendez  on  the  22d  of  March,  1798, 
to  the  defendant,  who  purchased  and  shipped  tobacco  as  is  stated  in 
the  opinion  of  the  court 

•  The  defendant  produced  the  letters  of  Menendez,  of  which  [  *  421  ] 
the  following  axe  translated  extracts : 

"  CiTT  OF  Washington,  28th  May,  1798. 

"  Mil  James  Barby,  Baltimore :  —  Esteemed  sir,  by  your  favor  of 
27th  inst,  I  am  informed  relative  to  the  purchases  of  tobacco,  and 
the  affreightments  entered  into  for  its  shipment,  all  of  which  you  have 
executed  with  that  zeal  and  efficacy  which  you  are  accustomed  to, 
and  I  therefore  approve  of  the  exactitude  of  your  operations.  At 
same  time,  I  flatter  myself  that  you  will  continue  successively  with 
equal  activity,  until  the  total  compliance  of  20,000  quintals  ordered ; 
and  you  may  rest  assured,  as  to  my  particular  errand,  that  the  pay- 
ments shall  be  realized  in  London." 

"  Washihoton,  29th  May,  1798. 

"Under  date  of  yesterday  I  wrote  you  a  letter,  approving  of  all 
your  operations  relative  to  the  tobacco  purchases,  and  affreightment 
for  its  shipment.  The  contents  thereof  I  now  confirm,  you  having 
done  every  thing  to  my  entire  satisfaction,  and  as  I  would  have  ex-* 
pected  from  your  exactitude  and  zeaL  On  the  score  of  placing  the 
funds  in  London,  you  may  rest  satisfied,  because  you  well  know  that 
this  is  the  principal  object  which  has  compelled  me  to  go  to  Spain. 
I  hope  that  in  the  next  order  we  shall  be  able  to  effect  the  purchases 
to  more  advantage,  and  with  less  trouble." 

*  "  Capsb  of  Yisgikia,  on  board  the  ship  Folly  and  Nancj,  14th  Jane,  1798.   [  *  422  1 

"  Dear  Friend  —  The  4th  instant  we  sailed  firom  Alex- 
andria, and  ever  since  have  we  been  in  the  river,  detained  by  calms 
and  contrary  winds,  which  has  made  me  very  impatient 

"By  the  last  accounts  which  I  have  observed  in  the  newspapers,  I 
am  persuaded  that  war  is  as  much  as  declared  between  the  United 
States  and  France.  This  novelty  troubles  me  much,  for  which  rea- 
son, if  it  be  agreeable  to  you,  and  equally  convenient,  to  have  the 
future  shipments  made  on  Danish  or  Swedish  flags,  and  in  the  name 
of  Charles  Longhy,  of  Genoa,  you  acting  as  his  agent,  you  may  do 
it  so  by  declaring  in  the  bills  of  lading  and  invoices,  that  the  cargoes 
are  for  the  account  and  risk  of  said  Longhy,  and  by  giving  letters  to 
the  said  captains  for  Messrs.  Greppi,  Lacosta,  or  Grahn,  of  Cadiz,  of 
the  following  tenor : 

" «  Gentlemen,  in  virtue  of  orders  I  have  received  firom  Mr.  Charles 
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LoBghy,  of  Genoa,  to  remit  him  a  cargo  of  tobaccoi  on  his  proper 

account  and  risk,  I  have  loaded  in  the  ship ^  captain ^  [so 

many]  hogsheads  of  tobacco,  and  I  have  given  orders  to  said  captain 
to  touch  at  your  port,  (if  not  blockaded,)  and  to  call  upon  you  with  a 
view  to  get  permission  from  your  government  to  sell  a  parcel ;  should 
the  captain  succeed  in  entering  your  port,  and  that  you  can  obtain 
leave  to  dispose  of  the  whole  or  part  of  his  cargo,  you  will  please  to 
do  so,  for  the  best  advantage  of  the  said  Mr.  Longhy,  remitting  him 
the  proceeds  to  Grenoa.  And  in  case  that  you  cannot  obtain  a  sale, 
you  will  please  to  direct  the  captain  to  proceed  on  to  the  said  port  of 
Genoa,  supplying  him.  with  the  means  therefor,'  &c. 

^<  In  this  way  it  will  be  proper  for  you  to  charge  your  commission 
in  the  invoice.  I  contemplate  that  by  making  the  fiourther  shipments 
in  this  mode,  the  property  wiU  go  with  more  security,  ssdd  Longhy 
being  a  neutral  subject ;  and  should  the  vessel  be  met  by 
[  *423  ]  French  cruisers,  *the  cargoes  would  go  secure,  as  the  pro- 
perty would  not  appear  to  be  American.  I  also  believe  that 
nothing  of  this  would  affect  the  insurances ;  and  at  all  events  it  is 
best,  because  the  insurances  vdll  be  done  on  neutral  ships  and  neu- 
tral property,  so  that  the  property  also  sounds  as  neutraL  Should 
you,  since  my  departure  from  Baltimore,  have  chartered  any  Ameii- 
»can  vessel,  you  can  make  the  shipment  in  the  same  way ;  because, 
in  case  a  French  cruiser  should  capture  the  vessel,  the  cargo  may  be 
saved  on  account  of  its  not  appearing  to  be  American  property;  so 
that  the  only  thing  subject  to  condemnation,  in  that  case,  will  be  the 
vessel  and  her  freight ;  whereas,  if  the  property  goes  in  your  namOi 
both  vessel  and  cargo  will  be  condemned,  if  under  American  colors; 
but,  if  on  a  Danish  or  Swedish  vessel,  then  the  cargo  only  would  be 
condemned.  Therefore,  whenever  you  can  meet  a  Danish  or  Swed- 
ish vessel,  and  by  making  the  shipment  as  for  account  of  Longhy,  the 
neutral  subject,  there  can  be  no  risk.  Therefore,  it  appears  to  me 
very  proper  and  consistent,  in  order  to  obviate  these  risks,  in  every 
case,  that  the  further  shipments  do  not  sound  in  your  name,  but  in 
that  of  said  Longhy ;  or  if  not,  in  that  of  Messrs.  Ghan  &  Co.,  of 
Cadiz,  or  of  Mr.  Gould,  your  brother-in-law,  provided  the  French  and 
the  Portuguese  come  to  a  good  understanding,  which  I  am  informed 
is  the  case,  and  that  matters  have  b6en  accommodated  between  them. 

''  Finally,  you  know,  better  than  I  do,  the  critical  circumstances  of 
the  day,  and  for  this  reason  I  am  satisfied  you  will  be  attentive  in 
making  choice  of  the  mode  which  may  be  best  calculated  to  save  any 
shipment  you  may  make.  I  can  only  say  that  of  this  vessel,  I  have 
much  fear  and  apprehension,  notwithstanding  she  sails  fast 

^<  In  case  you  should  act  conformably  to  what  I  have  here  men- 
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Honed  as  to  farther  shipments,  I,  firom  this  moment  approve  thereof; 
and  that  it  may  appear,  and  to  save  you  from  any  accident  that  may 
occur,  as  also  to  prove  that  such  has  been  with  my  knowledge  and 
approbation,  you  are  to  keep  this  letter  in  your  possession,  in  order 
that  at  no  time  whatever,  you  should  be  chargeable  with  the  conse- 
quences. 

•  "  You  will  encharge  the  captains  to  wait  the  opportu-  [  *  424  ] 
nity  of  a  fresh  N.  W.  wind,  in  order  the  sooner  to  get  clear 
of  the  coast,  and  the  danger  of  cruisers,  the  same  we  had  in  view. 
You  will  also  direct  them  to  make  for  the  first  port  of  Spain,  be  it 
which  it  may,  as  the  great  object  is  to  save  the  cargoes." 

This  letter  was  received  by  the  defendant  before  the  shipment  by 
The  Henrietta  was  made. 

On  the  same  14th  of  June,  1798,  Menendez  wrote  a  letter  also  to 
Robert  Barry,  the  nephew,  and  principal  clerk  and  assistant  of  the 
defendant  in  his  business,  of  which  the  following  are  translated  ex- 
tracts: 

'^  By  what  I  wrote  your  uncle  under  this  same  date,  you  will  be 
informed  of  all  that  I  have  recommended.  In  addition  to  which,  I 
shall  mention  to  you,  that  you  will  perceive  in  the  copy  of  the  pri- 
vate instructions  what  I  am  directed  to  do  on  the  score  of  the  tobacco 
shipments,  and  you  will  see  in  one  article  thereof,  that  I  am  expressly 
ordered  to  make  the  shipments  in  neutral  vessels,  and  that  the  pro- 
perty shall  appear  as  that  of  the  neutral  subject.  In  the  present  day 
it  may  be  said,  that  war  is  declared  between  these  States  and  the 
French  repubUc ;  for  which  reaaon  we  may  view  the  thing  in  a  dif- 
ferent  light. 

"  When  you  make  up  the  general  invoice,  you  will  recollect  to 
charge  in  that  which  you  are  to  forward  to  Bernardo  Lacosta,  two 
and  a  half  doUars  per  quintal  of  tobacco,  over  and  above  the  real 
costs  and  charges,  adding  a  note  to  the  bottom  thereof,  that  you  do 
not  charge  insurance,  nor  loss  on  the  reimbursements,  such  being  to 
be  done  in  Europe,  and  that  you  do  not  know  to  what  amount  they 
may  ascend.  The  general  invoice  containing  the  real  costs  and 
charges  you  will  remit  to  Mr.  Joseph  Anthony  de  Sola,  administrator 
general  of  the  king's  tobacco  stores  at  Cadiz,  or  directed  in  my  name, 
which  letter  for  me  will  always  come  to  the  hands  of  said  Sola. 
You  already  know  that  the  other  fictitious  invoice  is  intended  to  be 
exhibited  at  Madrid,  but  theit  no  other  person  shall  know  any  thing  of 
the  other  that  is  to  contain  the  real  cost  and  charges,  by 
.which  only  we  the  concerned  *  are  to  be  governed.  The  in-  [  *  425  ] 
voice  you  are  to  remit  to  Bernardo  Lacosta,  in  which  the 

63* 
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two  and  a  half  dollars  per  quintal  is  to  be  overcharged,  is  also  to  be 
delivered  to  Joseph  Anthony  de  Sola,  which  you  will  remind  him  of." 

This  last  letter  was  received  by  Robert  Barry,  within  a  few  days 
after  its  date,  and  before  the  shipment  by  The  Henrietta,  and  was  by 
him  delivered  to  the  defendant. 

It  was  also  proved  that  Menendez,  on  his  first  arrival  at  Baltimore 
declared  to  the  defendant  that  he  had  private  instractions  not  con-* 
tained  or  specified  in  the  said  letter  of  the  27th  of  January,  1798; 
and  that  those  private  instractions  authorized,  among  other  things,  a 
shipment  of  the  tobacco  to  be  purchased,  in  neutral  vessels  generally, 
without  confining  the  same  to  American  vessels.  That  Robert  Bany 
saw  in  the  possession  of  Menendez,  soon  after  his  arrival  in  Balti- 
more, a  written  paper  in  the  Spanish  language,  purporting,  and  de- 
clared by  Menendez  to  be  a  paper  containing  such  private  instmctions. 
That  Menendez  read  a  part  of  them  to  Robert  Barry,  who  looked  at 
the  paper  at  the  same  time,  and  saw  that  he  read  conrectly,  and  that 
what  he  read  was  of  the  purport  aforesaid. 

That  at  the  time  of  taking  up  the  Moorish  brig  and  Danish  barqae, 
the  defendant  found  it  impossible  to  procure  suitable  American  Tea- 
sels. That  Menendez  knew  of,  and  approved,  the  shipments  in  the 
Moorish  brig  and  Danish  barque  at  the  time  they  were  made.  That 
the  defendant  constantly  conmmnicated  with  Menendez,  during  his 
stay  in  Baltimore,  on  the  subject  of  the  said  purdiases  and  ahip- 
ments,  and  therein  acted  with  his  entire  approbation  and  concnirenoe. 
That  Menendez  urged  the  necessity  of  making  the  shipments  of  the 
tobacco  speedily,  even  if  the  price  should  be  greater  than  ten  dollars 
per  quintal,  calculating,  as  he  said,  that  if  the  tobacco  should  airive 
in  Spain  at  fifteen  dollars,  the  concern  would  clear  $100,000,  and 
that  for  Us  share  or  interest  therein,  which  was  one  tenth,  he  ahonld 
clear  $10,000.  That  the  aggregate  of  all  the  purchases  of 
[  *  426  ]  tobacco,  excluding  insurance,  fireight  andconunissions,  *did 
not  exceed  ten  dollars  and  a  half  per  quintal,  and  that  Me- 
nendez approved  the  prices  at  which  they  were  made. 

That  Danish  and  Moorish  vessels  were  neutral  vessels,  and  that  the 
tobacco  was  really  shipped  for  the  actual  account  and  risk  of  the 
plaintiflfs. 

[  •  439  ]      •  Marshall,  C.  J.,  delivered  the  c^inion  of  the  conrfc 

The  court  has  endeavored  to  bestow  bn  this  cause  the 
attention  to  which  it  is  alike  entitled,  by  its  own  importance,  by  tiie 
situation  of  one  of  the  parties,  who  is  a  stranger  to  our  language 
and  our  laws,  and  by  the  ability  and  zeal  vdth  which  it  has  been, 
argued  at  the  bar. 
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The  action  claims  from  the  defendant  the  value  of  three  cargoes 
of  tobacco,  purcheised  by  him  as  the  agent  of  the  plaintiffs,  which 
were  captured  on  a  voyage  to  Europe,  and  condemned  as  prize.  The 
foundation  of  the  claim  is,  that  he  deviated  from  the  instructions 
which  were  given  for  the  government  of  his  conduct,  and  is,  therefore, 
liable  for  the  loss  which  has  been  sustained. 

That  an  agent  is  bound  to  pursue  the  orders  of  hb  principals,  and 
is  answerable  for  any  injury  consequent  on  his  departing  from  them, 
however  fair  may  have  been  his  motives  for  such  departure,  is  a  plain 
principle  of  law  which  has  not  been  drawn  into  question ;  and  the 
only  inquiry  in  this  case  is,  has  the  defendant  obeyed  or  deviated 
from  his  instructions  ?  The  circuit  court  was  of  opinion  that  they 
sanctioned  his  conduct,  and  it  is  the  propiiet]^  of  that  opinion  which 
is  now  to  be  reviewed  in  this  court 

It  depends  on  the  true  construction  of  the  letter  of  the  27th  of 
January,  1798,  written  by  Bernardo  Lacosta,  on  behalf  of  the  plain- 
tiffs, of  which  Juan  Alonzo  Menendez  Conde  was  the  bearer,  and  on 
the  testimony  which  is  stated  in  the  bills  of  exceptions. 

*This  letter  introduces  Menendez  as  the  agent  of  the  [  *440} 
plaintifis,  who  were  principally  concerned  in  the  importa- 
tion of  tobacco  into  Spain,  and  declares  a  confidence  that  the  defend- 
ant will  embrace  the  business  as  his  own,  and  execute  it  with  lus 
wonted  attention. 

After  some  general  observations  which  relate  to  the  proposed  trans- 
action, and  which  seem  to  be  founded  on  the  idea  that  the  defendant 
and  Menendez  are  to  be  associated  in  the  business,  the  letter  be- 
comes more  definite.  The  writer  says,  ^<with  this  the  said  Mr. 
Menendez  takes  an  order  for  20,000  quintals  of  tobacco,  to  be 
shipped  for  this  place  in  seven  or  eight  vessels,  and  in  not  less  than 
six,  under  which  condition  the  insurance  will  be  made  here.  You 
will  take  care  to  seek  captains  of  fidelity,  American  born,  and  that 
all  the  crews  conform  to  the  most  rigorous  ordinances.  For  greater 
clearness  the  shipments,  {las  expedidones^)  wiU  be  made  according  to 
the  following  formalities :  1st.  You  wiU  lade  the  vessels  in  your  own 
name,  stating  that  they  are  on  your  own  account  and  risk  as  an 
American  citizen,  and  consign  them,"  &x;. 

This  instruction  is  followed  by  ten  others,  which  seem  principally 
designed  to  conceal  the  real  character  of  the  cargoes,  and  to  facilitate 
their  escape  from  cruisers. 

At  the  close  of  these  instructions,  the  following  words  are  added : 
"  I  refer  you  to  that  which  the  bearer  will  communicate  to  you  ver- 
bally, respecting  this  business)  who  is  sent  on  purpose  to  superintend 
the  shipment,  (va  solo  pofra  presenciar  la  expedicion^)  and  you  will| 
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upon  the  whole,  act  for  the  advantage  of  the  interested,  taking  care 
to  keep  this  business  a  secret,  in  order  to  prevent  a  rise  in  your 
market,  and  its  being  known  that  it  is  for  foreigners,  but  always  that 
it  is  on  your  own  account  as  an  American  citizen." 

In  the  execution  of  this  commission,  the  defendant  shipped  two 
cargoes,  the  one  on  board  a  Danish  and  the  other  on  board  a  Moorish 
vessel,  each  of  which  was  captured  and  condemned  as  prize,  the  one 

by  the  French,  and  the  other  by  the  English. 
[  *  441  ]      *  These  shipments  v^re  made  with  the  full  approbation 
of  Menendez,  and  it  is  in  proof  that  American  vessels  were 
not,  at  the  time,  to  be  procured. 

Before  the  order  was  completed,  the  government  of  the  United 
States  adopted  such  measures,  for  repelling  the  hostile  aggressions  of 
France,  as  to  justify  an  opinion,  that  open  and  dedaied  war  between 
the  two  nations  would  soon  take  place.  Under  the  impression  of 
these  measures,  Mr.  Menendez  considered  the  American  name  as  no 
longer  affording  a  neutral  character  to  the  cargo,  and  directed  it  to 
be  shipped  on  account  and  risk  of  Charles  Longhy,  of  Grenoa,  who 
was  a  correspondent  of  the  plaintifis.  These  instructions  were  com- 
plied with* 

The  tobacco  so  shipped,  which  came  safe,  was  received  without 
complaint ;  but  a  large  quantity,  shipped  in  The  Henrietta,  was  cap- 
tured by  a  British  cruiser,  carried  into  Halifax,  and  there  condemned 
as  prize. 

For  the  price  of  these  three  cargoes  this,  action  is  brought.  The 
inquiry  respecting  the  two  first,  wiU  rest  both  on  the  instructions 
given  to  the  defendant,  and  on  the  power  of  Menendez ;  that  respect- 
ing the  last,  rests  solely  on  the  power  of  Menendez. 

It  is  alleged,  that  the  orders  under  which  the  defendant  acted, 
enjoined  him  to  employ  only  American  vessels,  and  that  in  employ- 
ing those  of  other  neutral  powers,  he  violated  these  orders.  But 
there  is  certainly  not  one  syllable  in  the  letter  which  contains  any 
instruction  to  the  defendant,  relative  to  the  employment  of  vessels, 
or  which  confines  the  transportation  of  the  tobacco  to  be  purchased 
to  American  vessels.  The  court  thinks  it  a  fair  construction  of  the 
letter,  that  full  powers,  in  this  respect,  were  confided  to  Menendez, 
and  that  Barry  might  counsel  with  him,  but  was  to  comply  with  his 
directions.  Menendez  is  declared  to  be  the  agent  of  the  plaintiffs, 
and  the  full  extent  of  this  term  is  not  limited  in  any  part  of  the  letter. 

He  brings  with  him  an  order  for  20,000  quintals,  to  be  shipped  in 
six,  seven,  or  eight  vessels,  under  which  condition  the  insurance  is  to 

be  made  in  Spain. 
[  *  442  ]      *  These  are  not  instructions  to  Barry ;  they  are  communi- 
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cationfi  to  him  of  the  instmctions  given  to  Menendez,  so  far  as 
was  necessary  for  his  understanding  the  views  of  the  plaintii&, 
and  facilitating  those  views,  under  the  authority  of  Menendez.  The 
order,  of  which  Menendez  was  the  bearer,  was  for  himself;  and  the 
degree  of  aid  expected  from  Barry,  is  described  in  the  letter.  Barry 
might  have  been  unable,  or  unwilling,  to  undertake  the  business.  In 
any  event  of  that  kind,  the  enterprise  was  not,  certainly,  at  an  end ; 
but  Menendez  might  obtain  other  assistance.  From  the  nature  of 
the  case,  therefore,  as  well  as  from  the  expression  of  the  letter,  the 
order  was  in  the  possession  and  power  of  Menendez,  the  agent,  to 
whom  directions  relative  to  the  shipment  of  the  tobacco,  in  a  certain 
number  of  vessels,  had  been  given,  and  who  is  declared  to  have  been 
sent  to  America  for  the  purpose  of  superintending  those  shipments. 
Having  made  this  explanation  of  the  business  confided  to  Menendez, 
the  letter  adds,  '^  you  will  take  care  to  seek  captains  of  fidelity,  Ame- 
ricanbor„»&c.  Those  inquiries  Barry,  an  iJericau  merchant,  co«ld 
make  much  more  successfully  than  Menendez,  a  foreigner,  and,  there- 
fore was  directed  to  make  them.  But  respecting  the  character  of  the 
vessel  to  be  employed,  no  agency,  on  the  part  of  Barry,  was  neces- 
sary, further  than  to  comply  with  such  directions  as  he  might  receive, 
and  no  directions  respecting  the  vessels  to  be  employed  were  given 
him,  because  those  directions  were  given  to  Menendez.  The  instruc- 
tions ix)  Barry,  to  seek  for  American  captains,  are  founded  not  upon 
instructions  to  employ  American  vessels,  which  were  given  to  him, 
for  none  such  were  given,  but  upon  the  instructions  which  were  given 
to  Menendez.  They  are  founded  on  the  idea,  that  American  vessels 
would  be  employed ;  but  as  circumstances  might  render  the  employ- 
ment of  them  ineligible,  it  was  reasonable  to  suppose  that  some  dis* 
cretion  would  be  allowed  to  Menendez  in  this  respect ;  accordingly, 
the  private  instructions,  as  stated  in  the  bill  of  exceptions,  only 
directed  him  to  employ  neutral  vessels. 

The  idea  that  the  power  on  this  subject  was  completely  in  Menen- 
dez, and  not  in  Barry,  is  confirmed,  by  observing  that  in  the  extended 
and  minute  rules,  which  are,  for  greater  deamess,  laid  down  for  his 
government  respecting  the  transportation  of  the  tobacco, 
not  one  syllable  •is  said  concerning  the  character  of  the  [  *  443  ] 
vessels  in  which  it  was  to  be  shipped,  a  direction  which 
would  certainly  not  have  been  omitted,  had  the  subject  not  been 
confided  to  the  general  agent.  It  is  also  apparent,  from  the  letters 
in  the  bill  of  exceptions,  that  the  subject  was  so  understood  by  both 
Menendez  and  Barry.  When  to  these  circumstances  it  is  added,  that 
American  vessels  were  sought  for  at  the  time,  and  could  not  be  ob- 
tained, it  seems  to  the  court  perfectly  dear,  that  with  respect  to  the 


684         SUPREME  COURT  OF  THE  UNITED  STATES. 

ManellAy  Pnjals  &  Co.  v.  Barry.    3  C. 


tobacco  shipped  ia  the  Moorish  and  Danish  vessels,  the  conduct  of 
the  defendant,  being  sanctioned  by  Menendez,  was  firee  from,  all  ex» 
ception. 

The  claim  for  the  cargo  of  The  Henrietta  stands  on  stronger 
ground,  because  the  defendant  was  explicitly  instructed  to  lade  the 
vessels  in  his  own  name,  stating  that  the  cai^oes  were  shipped  on 
his  own  account  and  risk.  On  this  part  of  the  case,  the  defendant 
must  seek  for  a  justification  in  the  fall  powers  of  Menendez,  to  vary 
the  orders  given  to  him.  These  orders  have  been  said  to  be  tree 
from  all  obscurity,  and  in  themselves  they  unquestionably  are  so. 
Bairy  could  not  have  doubted  the  positiveness  of  his  instmctions  to 
ship  the  tobacco  as  his  own  property.  The  defence  he  sets  up  is,  that 
he  was  justified  in  conforming  to  the  directions  of  Menendez,  vary- 
ing those  instructions. 

An  examination  of  this  defence,  leads  to  a  still  more  critical  inves* 
tigation  of  the  letter  of  the  27th  of  January. 

It  has  been  already  observed,  that  Menendez  is  stated  in  the  letter, 
introducing  him  to  Barry,  to  be  the  agent  of  the  plaintiff,  and  the 
bearer  of  their  orders  for  the  tobacco,  which  was  to  be  purchased. 
As  it  was  not  unreasonable  to  expect  that  a  person,  crossing  the  Atlan- 
tic in  this  character,  would  have  some  discretionary  power  to  change 
instructions  with  a  change  in  circumstances,  so  a^  to  be  enabled  to 
adapt  his  conduct  to  those  circumstances,  ready  faith  would  be  given 
to  all  expressions  which  would  convey  this  idea ;  and  if  no  such 
power  was  intended,  no  expressions  ought  to  have  been  used,  which 
could  excite  and  cherish  the  idea. 

The  rules  stated  to  Mr.  Barry,  as  those  by  which  his  con- 
[  *  444  ]  duct  would  be  governed,  are  declared  to  relate  to  the  *  part 
he  was  expected  to  take  in  the  "  ea^pcdtcuw,"  which  the 
court  translate  transportation,  or  conveyance,  of  the  tobacco  to 
Europe.  One  of  these  being,  that  the  tobacco  was  to  be  shipped  in 
his  own  name,  it  follows  that  this  part  of  the  subject  was  included 
in  the  Spanish  term  "  expedidon.^^  All  these  rules  conclude  with  a 
reference  to  verbal  communications,  to  be  made  by  the  agent  him- 
self, who  is  expressly  declared  to  go  to  the  United  States  for  the  sole 
purpose  of  attending  to  this  very  part  of  the  transaction,  ^  va  solo 
para  presenciar  la  expedicionJ^  This  reference  to  the  verbal  commu. 
nications  of  Menendez,  unqualified  by  any  restriction  whatever,  is  a 
declaration  of  complete  confidence,  placed  at  least  in  his  veracity, 
by  the  plaintifis,  and  is  a  full  authority  given  by  them  to  Barry  to 
credit  the  representations  which  he  should  make.  How  else  is  it  to 
be  understood  ?  What  right  could  Barry  have  to  say  to  those  who 
had  referred  him  to  the  verbal  communications  which  their  agent 
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should  make  to  him  on  a  particular  subject,  that  he  did  not  believe 
those  communications  ? 

It  is  argued  that  although  no  limitation  is  expressed  to  the  credit 
which  Barry  was  to  give  to  the  representations  of  Menendez,  yet  it 
must  be  necessarily  understood  that  he  could  not  change  those  things 
which  were  expressly  directed ;  that  the  verbal  communications  re- 
ferred to,  were  to  be  conformable  to,  not  subversive  of,  the  written 
instructions ;  that  on  the  idea  of  a  power  to  alter  the  written  instruc- 
tions, it  was  useless  to  give  them,  and  was  only  necessary  to  send 
out  Menendez  with  a  full  authority  to  govern  the  whole  transaction. 

But  in  the  course  of  human  affairs,  it  is  not  unusual  for  a  princi- 
pal to  give,  in  detail,  his  ideas  of  the  line  of  conduct  to  be  observed 
by  his  agent,  and  yet  to  allow  a  departure  from  that  line  of  conduct, 
under  particular  circumstances. 

It  would  not  have  been  extraordinary,  had  these  rules,  for  the  con- 
duct of  Barry,  been  followed  by  a  declaration,  that  in  a  total  change 
of  circumstances,  as  in  the  event  of  America's  becoming  a  belligerent, 
he  was  to  ship  the  tobacco,  not  as  American,  but  as  neutral  pro- 
perty. Had  Barry  been  the  sole  agent,  this  right  to  exercise  his 
discretion,  if  intended  to  be  placed  in  him,  would  have 
*  been  mentioned  in  his  letter.  But  Barry  was  neither  the  [  *  445  ] 
sole  nor  the  principal  agent.  He  was  known  to  the  plain- 
tiffs only  by  recommendation,  and  while  he  was  employed,  because 
an  American  merchant  could  make  the  proposed  purchases  to  greater 
advantage,  and  because  an  American  name  was  required  to  cover 
the  property.  Menendez  was  the  confidential  agent,  known  to  and 
trusted  by  the  plainti&,  who  brought  with  him  the  order  for  the  pur- 
chases, and  came  on  purpose  to  attend  to  the  conveyance  of  the 
tobacco  to  Europe.  In  the  instructions  to  Menendez,  therefore, 
would  any  discretion  relative  to  the  transportation  of  the  tobacco  be 
found,  and  it  ^  enongh  that  Barry  was'referred  to  his  verbal  com- 
munications. 

The  words  which  foUow  the  reference  to  the  verbal  communica- 
tions of  Menendez,  though  not  those  which  decide  the  opinion  of  the 
court,  are  not  absolutely  unimportant :  they  are,  <^  and  you  will,  upon 
the  whole,  act  for  the  advantage  of  the  parties  interested."  To  what 
do  these  words,  "  upon  the  whole,"  refer  ?  Unquestionably  to  the 
verbal  comimunications  as  well  as  to  the  written  instructions.  They 
were  both  to  regulate  the  conduct  of  the  defendant  The  caution 
which  follows  these  words,  is  understood  by  the  counsel  for  the  plain- 
tifis,  to  limit  their  extent,  and  to  direct,  that  in  acting  for  the  advan- 
tage of  the  interested,  he  was  yet  to  keep  secret  that  the  tobacco 
belonged  to  foreigners. 
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There  is,  unquestionably,  great  force  in  this  observation ;  and  if 
the  justification  of  Banry  rested  solely  on  the  power  given  him  in 
this  clause,  to  act  for  the  best,  it  would  be  doubtful  how  far  it  would 
avail  him.  The  court,  however,  considers  those  words  principally 
applying  to  the  purchases,  and  as  indicative  of  an  expectation  that  a 
state  of  things  would  remain,  in  which  the  tobacco  was  to  retain  the 
character  of  American  property,  rather  than  as  limiting  the  powers  of 
Menendez  over  this  part  of  the  subject,  in  the  event  of  such  revolution 
as  would  make  America  a  belligerent  The  court  forbears  to  make 
a  critical  examination  of  the  words,  because  its  opinion  is  formed  on 
the  character  in  which  Menendez  came  to  America,  as  stated  in  the 
letter  introducing  him  to  Barry.  That  letter  warranted  the 
[  *  446  ]  belief  that  he  was  the  principal  *  and  confidential  agent  of 
the  plaintiffs;  that  he  had  particular  instructions  for  the 
government  of  his  conduct,  and  that  Barry  was  to  receive  and  trust 
his  verbal  communications,  especially  on  the  subject  of  expediting 
the  tobacco  to  Spain.  It  is  impossible  to  read  the  letters  firom  Me- 
nendez to  Barry,  which  form  a  part  of  the  bill  of  exceptions,  without 
feeling  a  conviction  that  this  was  the  understanding  of  the  parties. 
He  approves  the  conduct  of  the  defendant,  in  the  style  of  a  man 
whose  approbation  gave  a  sanction  to  it,  and  when  he  directs  the 
shipments  to  be  made  in  the  name  of  Charles  Longhy,  of  Grenoa,  he 
says,  <'  if  you  act  conformably  to  what  I  have  here  mentioned,  as  to 
further  shipments,  I,  firom  this  moment,  approve  thereof,  and  that  it 
may  appear,  and  to  save  you  firom  any  accident  that  may  occur,  as 
also,  that  such  has  been  with  my  knowledge  and  approbation,  you 
are  to  keep  this  letter  in  your  possession,  in  order,  that  at  no  time 
whatever,  you  should  be  chargeable  with  the  consequences."  Such 
was  the  opinion  which  the  confidential  agent  of  the  plaintifis,  in  pos- 
session of  their  private  instructions,  entertained  of  his  own  powers. 

He  was  not  mistaken  in  their  extent;  at  least,  the  defendant  had 
no  right  to  believe  him  mistaken.  On  his  arrival,  he  declared  to 
Barry  that  he  was  in  possession  of  private  instructions,  distinct  firom 
those  which  were  contained  in  the  letter  of  the  27th  of  January.  He 
produced  those  instructions.  The  chief  clerk  of  Barry  read  so  much 
of  them  as  related  to  vessels ;  and  they  did  not  require  that  the  ship- 
ments should  be  made  in  American,  but  in  neutral  vessels ;  and  in 
the  letter  of  Menendez  to  the  chief  clerk,  dated  on  the  14th  June,  and 
accompanying  that  of  the  same  date  addressed  to  the  defendant 
directing  him  to  ship  the  tobacco  as  the  property  of  Charles  Longhy, 
of  Genoa,  he  says,  referring  to  a  copy  of  his  private  instructions, 
^  you  will  see  that  I  am  expressly  ordered  to  make  the  shipments  in 
neutral  vessels,  and  that  the  property  shall  appear  as  that  of  a  neutral 
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subject."  What  right  had  he  to  suspect  that  the  confidential  agent 
of  the  pJaintilTs,  to  whose  verbal  communications  they  referred  him, 
bad  forged  instructions  -whicJi  he  produced  as  those  of  his  principab? 

Tlie  counsel  for  the  plaintiQs  question  the  existence  of 
these  private  instructions,  and  demand  their  •production.  [  ^447  ] 
But  how  were  they  to  be  authenticated?  Only  by  Menendez 
himself.     Are  not  then  their  contents  to  be  proved  by  the  declara- 
tions of  Menendez,  by  his  statuig  them,  and  by  the  chief  clerk  of 
Barry,  who  read  a  part  of  them. 

To  the  court,  it  appears,  that  in  such  a  case  as  this,  the  proof  re- 
specting them  is  as  ample  and  satisfactory  as  ought  to  be  required. 

After  taking  this  extensive  view  of  the  case,  of  the  powers  of  Me- 
nendez, and  of  the  confidence  the  defendant  was  bound  to  repose  in 
him,  it  only  remains  briefly  to  observe,  that  the  directions  he  gave 
were  not;  such  as  to  awaken  suspicion. 

On  the  14th  of  Jane,  1798,  when  these  instructions  were  given, 
America  had  ceased  to  be  a  neutral  power.  War,  it  is  true,  was  not 
formally  declared,  but  it  had  commenced  in  fact,  and  hostilities  were 
authorized  by  that  department  of  the  government  which  is  invested 
with  the  power  of  making  war.  In  such  a  state  of  things,  the  course 
which  prudence  would  have  dictated  to  the  plaintiifs,  had  they  been 
themselves  in  the  United  States,  certainly  was  to  cover  the  tobacco 
as  neutral,  not  as  American  property,  and  when  their  agent,  possess- 
ing private  instructions,  directed  the  property  to  be  shipped  as  neu- 
tral, not  as  American,  the  defendant  would  have  been  culpable  in 
thwarting  him. 

It  is  scarcely  necessary  to  add,  that  Menendez  stated  himself  to  be, 
and  probably  was,  something  more  than  an  agent.  He  declared 
himself  to  be  interested  in  the  cargoes.  This  declaration,  under  all 
the  circumstances  of  the  case,  was  not  to  be  discredited.  Upon  that, 
however,  the  judgment  of  the  court  is  not  founded.  The  letter  of 
the  27th  of  January,  represented  him  as  the  principal  and  confiden- 
tial agent  of  the  plaintiQ's,  whose  verbal  communications  were  to  be 
trusted.  He  declared  himself  to  possess  particular  instructions  re- 
8]M?cting  a  transaction  which  he  came  to  superintend,  and  under 
those  instructions  he  gave  orders  which  the  defendant  has  obeyed. 
The  court  is  of  opinion,  that  in  so  doing,  the  defendant  is  justifiable, 
and  no  error  has  been  committed  in  the  court  below,  in  so  instructing 
the  jury. 

*  Upon  the  other  part  of  the  exceptions,  the  price  given  [  *  448  ] 
for  the  tobacco,  it  is  unnecessary  to  say  more  than  that 
there  is  no  error  in  the  opinion  of  the  court 
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Ex  parte  Burford. 

3  C.  448. 

Where  on  illegal  commitment  was  made  by  justices  of  the  peace,  mihe  District  of  Colombia, 
and  the  cimtit  eourt  on  habecu  eorput  niade  a  different  order  of  commitment,  correcting  two 
errors,  bat  still  erroneous,  this  conrt  has  jurisdiction  to  rerise  the  proceedings  of  the  cir- 
cuit court  upon  habeas  corpus  out  of  this  court 

A  warrant  of  commitment  held  illegal,  because  it  did  not  state  some  good  cause  certain 
supported  by  oath. 

John  Atkins  Burfobd,  a  prisoner  confined  in  the  gaol  of  the  eotmty 
of  Alexandria  in  the  District  of  Columbia,  petitioned  this  conrt  for  a 
habeas  corpus^  to  inquire  into  the  cause  of  his  commitment,  alleging 
that  he  was  confined  under  and  by  color  of  process  of  the  United 
States,  and  praying  for  a  certiorari  to  the  clerk  of  the  circidt  court 
of  the  District  of  Columbia,  for  the  county  of  Washington,  to  certify 
the  record  by  which  his  cause  of  commitment  might  be  examined, 
and  its  legality  investigated.  To  the  petition  was  annexed  a  copy 
of  his  commitment,  certified  by  the  gaoler  of  Alexandria  county. 

Hiort  and  Swannj  for  the  petitioner. 

[  •  449  ]  •  Marshall,  C.  J.  There  is  some  obscurity  in  the  act  of 
congress,  and  some  doubts  were  entertained  by  the  court 
as  to  the  construction  of  the  constitution.  The  court,  however,  in 
favor  of  liberty,  was  willing  to  grant  the  habeas  corjms.  But  the  case 
of  the  United  States  v.  Hamilton,  3  Dal.  17,  is  decisive.  It  was 
there  determined  that  this  court  could  grant  a  habeas  corpus  ;  there- 
fore, let  the  writ  issue,  returnable  immediately,  together  with  a  cer* 
tiorarij  as  prayed. 

Upon  the  return  of  the  habeas  corpus^  and  certiorari^  it  appeared, 
that  on  the  28th  of  December,  1805,  Burford  was  committed  to  the 
gaol  of  Alexandria  county,  by  a  warrant  under  the  hands  and  seals 
of  Jonah  Thompson,  and  ten  other  justices  of  the  peace  for  that 
county ;  which  warrant  was  in  the  following  words : 

Alexandria  county,  ss. 
.  Whereas  John  A.  Burford,  of  the  county  aforesaid,  shopkeeper, 
has  been  brought  before  a  meeting  of  many  of  the  justices  of  the 
peace  for  the  said  county,  and  by  them  was  required  to  find  suffi- 
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■  , 


cient  siireties  to  be  bound  •with  him  in  a  recognizance,  [  ^450  ] 
himself  in  the  smn  of  four  thousand  dollars,  and  securities 
for  the  like  sum,  for  his  good  behavior  towards  the  citizens  of  the 
United  States,  and  their  property,  and  whereas  the  said  John  A. 
Burford  hath  failed  or  refused  to  find  such  sureties ;  these  are,  there- 
fore, in  the  name  of  the  United  States,  to  command  you  the  said 
constables,  forthwith  to  convey  the  said  John  A.  Burford  to  the  com- 
mon  gaol  of  the  said  county,  and  to  deliver  him  to  the  keeper  there- 
of, together  with  this  precept ;  and  we  do,  in  the  name  of  the  said 
United  States,  hereby  command  you,  the  said  keeper,  to  receive  the 
said  John  A.  Burford  into  your  custody,  in  the  said  gaol,  and  him 
there  safely  keep,  until  he  shall  find  such  sureties  as  aforesaid,  or  be 
otherwise  discharged  by  due  course  of  law.  Given  under  our  hands 
and  seals,  this  28th  day  of  December,  1805. 

To  any  constable,  and  the  gaoler  of  the  county  of  Alexandiicu 

On  the  4th  of  January,  1806,  the  circuit  court  of  the  District  of 
Columbia,  sitting  in  the  county  of  Washington,  upon  the 
petition  of  Burford,  granted  a  habeas  corpus^  and  *upon  [  *451  ] 
hearing,  remanded  the  prisoner  to  gaol,  there  to  remain 
until  he  should  enter  into  a  recognizance  for  his  good  behavior  for 
one  year,  himself  in  the  sum  of  $1,000,  and  sureties  in  the  like 
8um.^ 

The  judges  of  this  court  were  unanimously  of  opinion,  that  the 
warrant  of  commitment  was  illegal,  for  want  of  stating  some  good 
cause  certain,  supported  by  oath.  If  the  circuit  court  had  proceeded 
de  novo^  perhaps  it  might  have  made  a  difference.  But  this  court  is 
of  opinion,  that  that  court  has  gone  only  upon  the  proceedings  before 
the  justices.  It  has  gone  so  far  as  to  correct  two  of  the  errors  com- 
mitted, but  the  rest  remain.  If  the  prisoner  is  really  a  person  of  ill- 
fame,  and  ought  to  find  sureties  for  his  good  behavior,  the  justices 
may  proceed  de  novoj  and  take  care  that  their  proceedings  are  regular. 

The  prisoner  is  discharged. 

4C.  75;  8  P.  198;  7  P.  568;  UP.  614;  5H.  176;  14  H.  108; 


1  See  the  opinion  of  Mr.  Justice  CuBTis,in  Eaine's  case,  14  H.  117,  for  a  more 
fbU  statement 
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[  *454  ]  *  Hopkirk  v.  Bell. 

3  C.  454. 

A  debt  dae  to  a  British  subject  not  being  barred  bj  a  statute  of  limitations  at  the  commenee- 
ment  of  the  war  in  1775,  the  trcietty  of  peace  of  1783  does  not  allow  the  time  previous  to 
the  war  to  be  added  to  any  time  subsequent  to  the  treaty  in  order  to  oiake  a  bar. 

An  agent  to  collect  debts,  merely,  is  not  a  finctor. 

This  was  a  case  certified  from  the  circuit  court  for  the  5th  circuit, 
and  Virginia  district,  in  chancery  sitting,  in  which  the  opinions  of 
the  judges  (Marshall,  C.  J.,  and  Gbiffin,  Dist.  J.,)  were  opposed 
upon  the  following  question : 

"  Whether  the  act  of  assembly  of  Virginia,  for  the  limitation  of 
actions  pleaded  by  tiie  defendant  was,  under  all  the  circumstances 
stated,  a  bar  to  the  plaintiff's  demand,  founded  on  a  promissory  note 
given  on  the  21st  day  of  August,  1773  ?  " 

The  certificate  contained  the  following  statement  of  facts  agreed 
by  the  parties,  namely: 

That  David  Bell,  tiie  defendant's  testator,  had  considerable  deal- 
ings with  the  mercantile  house  of  Alexander  Spiers,  John  Bowman 
&  Co.,  of  which  house  the  plaintiff  was  surviving  partner,  in  the 
then  Colony  of  Virginia,  by  their  factors  who  resided  in  that  colony, 
and  on  the  14th  of  March,  1768,  gave  his  bond  to  the  company  for 
633^.  8s.  lllcLj  conditioned  fox  the  payment  of  316/.  145.  S^iL  on  de* 
mand.  That  he  also  became  farther  indebted  in  a  balance  of  121L 
Os,  4id.  on  open  account,  for  dealings  afterwards  had  with  the  com- 
pany by  their  said  factors.  That  on  the  21st  of  August,  1773,  Henry 
Bell,  the  defendant,  made  his  writing  or  promissory  note,  under  his 
hand,  attested  by  two  witnesses,  in  the  following  words,  to  wit: 
^'  I  do  hereby  acknowledge  myself  to  stand  as  security  to  Messrs. 
Alexander  Spiers,  John  Bowman  &  Co.,  of  Glasgow,  for  the  sum  of 
four  hundred  and  thirty-seven  pounds  fourteen  shiUings  and  ten 
pence,  current  money  of  Virginia,  being  a  debt  due  them  by  my 
father,  David  Bell.  Given  under  my  hand,  this  twenty-first  day  of 
August,  one  thousand  seven  hundred  and  seventy-three.     I  am  not 

to  pay  the  above  till  it  is  convenient" 
[  *  455  ]  *  That  the  said  Alexander  Spiers,  John  Bowman  &  Co., 
were,  at  that  time,  British  subjects,  merchants,  residents  in 
Glasgow,  in  the  kingdom  of  Great  Britain,  and  have  never  been 
resident  within  the  limits  of  the  then  Colony,  now  State  of  Virginia, 
and  that  James  Hopkirk,  the  surviving  partner,  now  is,  and  always 
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has  heeiiy  from  the  time  of  his  birth,  a  British  subject,  resident  in  the 
kingdom  of  Crreat  Britain,  and  was  never  within  the  limits  of  the 
commonwealth  of  Virginia.  That  the  company  had  a  factor  or 
factors  resident  in  the  commonwealth  of  Virginia  on  the  21st  of 
August,  1773,  when  the  note  was  given,  and  from  that  time  to  the 
commencement  of  the  American  war,  namely,  on  or  about  the  first  of 
September,  1776.  That  the  company  had  neither  agent  or  factor  in 
this  country,  authorized  to  collect  their  debts,  from  the  commence- 
ment of  the  war  in  1766,  until  the  year  1784.  That  on  or  about  the 
10th  of  September,  1784,  and  ever  since,  an  agent  has  resided  in  this 
commonwealth,  authorized  by  power  of  attorney,  generally  to  collect 
all  debts  due  to  the  company  in  this  commonwealth. 

That  by  the  fourth  article  of  the  definitive  treaty  of  peace,  between 
the  United  States  and  his  Britannic  Majesty,  made  on  the  third  of 
September,  1782, ''  it  is  agreed  that  creditors  on  either  side  shall  meet 
with  no  lawful  impediment  to  the  recovery  of  the  full  value,  in  ster- 
ling money,  of  all  band  fide  debts  heretofore  contracted."  And  by 
the  second  article  of  the  convention  between  his  Britannic  Majesty 
and  the  United  States,  made  on  the  8th  of  January,  1802,  <<  the  said 
fourth  article,"  (of  the  treaty  of  peace,)  "  so  far  as  respects  its  future 
operation,  is  recognized,  confirmed,  and  declared  to  be  binding  and 
obligatory,"  <<  and  the  same  shall  be  accordingly  observed  with  punc- 
tuality and  good  faith,  and  so  as  that  the  said  creditors  shall  hereaf- 
ter meet  with  no  lawful  impediment  to  the  recovery  6f  the  full  value, 
in  sterling  money,  of  their  bond  fide  debts." 

That  by  the  acts  of  the  Virginia  assembly,  passed  on  the 

,  and  the  practice  of  the  courts,  British  creditors, 
their  agenti,  and  factors,  were  prevented  from  suing  with  effect 
for  their  debts  in  the  courts  of  this  commonwealth,  from  the 

•day  of  April,  1774,  until  the  year  1790,  and  that  this  [  •  456  ] 
suit  was  commenced  on  the  4th  of  January,  1803. 

By  the  fourth  section  of  the  Virginia  act  of  limitations,  p.  107, 
actions  upon  the  case  on  accounts  are  to  be  brought  within  five  years 
after  the  cause  of  action.  By  the  twelfth  section  there  is  a  saving  of 
persons  beyond  seas ;  but  by  the  thirteenth  section  it  is  provided, 
"  that  all  suits  hereafter  brought  in  the  name  or  names  of  any  person 
Gt  persons  residing  beyond  the  seas,  or  out  of  this  country,  for  the 
recovery  of  any  debt  due  for  goods  actually  sold  and  delivered  here, 
by  his  or  their  factor  or  factors,  shall  be  commenced  and  prosecuted 
within  the  time  appointed  and  limited  by  this  act  for  bringing  the 
like  suits,  and  not  after,  notwithstanding  the  saving  hereinbefore 
contained,  to  persons  beyond  the  seas  at  the  times  their  causes  of 
action  accrued." 

54' 
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[  *  458  ]      *  Ths  Court  ordered  the  following  opinion  to  be  certified 
to  the  circuit  court 

Upon  the  question,  in  this  case,  referred  to  this  court  from  the  cir- 
cuit court,  it  is  considered  by  this  court  that  the  said  act  of  limitatioDs 
is  not  a  bar  to  the  plaintiff's  demand  on  the  said  note ;  and  this  court 
is  of  opinion,  that  the  length  of  time  from  the  giving  the  note  to  the 
commencement  of  the  war,  in  1775,  not  being  sufficient  to  bar  the 
demand  on  the  said  note,  according  to  the  said  act  of  assembly,  the 
treaty  of  peace  between  Crreat  Britain  and  the  United  States,  of 
1783,  does  not  admit  of  adding  the  time  previous  to  the  war,  to  any 
time  subsequent  to  the  treaty,  in  order  to  make  a  bar ;  and  is  also  of 
opinion,  that  the  agent  merely  for  collecting  debts,  mentioned  and 
described  in  the  said  state  of  facts,  is  not  to  be  considered  as  a  faxstar 
within  the  meaning  of  the  said  act  of  assembly,  so  as  to  bring  the 
case  within  the  proviso  of  said  act 

By  this  the  court  is  not  to  be  understood  as  giving  an  opinion  on 
the  construction  of  the  note,  as  to  the  time  of  payment 

14  F.  853. 


William  Malet  v.  Jared  Shattuok. 

3  C.  458. 

If  an  unlawfol  seizure  is  made  by  a  public  armed  yessel  upon  tbe  high  seas,  without  probable 
cause,  and  the  yeseel  seized  is  afterwards  captured  by  a  belligerent,  and  coiflemned  as  law- 
ful prize,  being  actnall j  neutral  property,  the  seizor  is  liable  to  make  restitution  in  ralne, 
with  damages ;  and  the  neutral  owner  is  not  bound  to  appear  and  defend  in  the  prize  court. 
A  sentence  of  condemnation  as  prize,  does  not  establish  any  particular  fact,  without  which 
the  sentence  may  have  been  rightly  pronounced. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Pennsylvania,  in  admiralty.  Shattuck  filed  a  libel  on 
the  instance  side  of  the  district  court,  alleging  that  LieuteA&nt  Maley, 
commanding  a  public  armed  vessel  of  the  United  States,  called  The 
Experiment,  in  violation  of  the  law  of  nations,  took  possession  of 
the  schooner  Mercator  and  her  cargo,  belonging  to  the  libellant,  a 
Danisli  subject,  and  put  on  board  a  prize  crew,  who  carried  the 
schooner  and  cargo  to  places  unknown,  and  have  not  brought  the 
same  to  adjudication  in  any  court  of  admiralty.  The  libel  prays  for 
a  monition  to  proceed  to  adjudication,  and  in  default  thereof  restitu- 
tion in  value,  with  damages.    Maley  filed  a  protest  admitting  the 
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seizure,  and  justifying  it  upon  the  ground  that  there  was  probable 
cause  for  seizing  the  vessel  and  cargo  as  American,  for  a  violation  of 
^  an  act  to  suspend  the  commercial  intercourse  between  the  United 
States  and  France,"  (2  Stats,  at  Large,  7,)  and  propounding  that 
soon  after  such  seizure,  the  Mercator  and  cargo  were  captured  as 
prize  by  a  British  vessel  of  war,  carried  to  Jamaica,  and  Ubelled  and 
condemned  in  the  vice-admiralty  court  of  that  island  as  French  or 
Spanish  property.  That  Shattuck  appeared  and  claimed  the  vessel 
and  cargo  in  the  vice-admiralty  court,  and  claimed,  but  did  not  pro- 
secute, an  appeal  from  its  sentence.  And  the  protest  relies  on  the  sen- 
tence of  the  vice-admiralty  court  as  conclusive  evidence  that  the  ves- 
sel and  cargo  were  not  ]>ajiish  property.  In  a  special  replication, 
facts  are  pleaded  showing  that  Shattuck  was  a  subject  of  the  king  of 
Denmark,  and  the  vessel  and  cargo  Danish  property,  and  prays  that 
Maley  may  be  ordered  to  appear  absolutely  and  answer  the  libel. 

The  district  court  dismissed  the  libel  with  costs,  and  Shattuck  ap- 
pealed to  the  circuit  court,  where  the  protest  was  overruled,  and  Ma- 
ley ordered  to  appear  absolutely  before  the  district  court,  to  which  the 
case  was  remitted  for  further  proceedings.  In  this  court  Maley  ap- 
peared and  filed  an  answer,  which  adopted  the  allegations  in  his  pro- 
test, and  Shattuck  filed  a  replication  traversing  those  facts  and  praying 
for  restitution  and  damages.  An  inquury  having  been  had  and  a 
report  made  concerning  the  value  of  the  vessel  and  cargo  and  the 
damages,  a  decree  was  made  in  favor  of  Shattuck,  by  which  some  of 
his  claims  were  rejected  and  some  were  allowed. 

Breckenndge^  for  Maley. 

Harper^  Key^  and  Martin^  for  Shattuck. 

^Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  487  ] 

In  this  case  each  party  has  appealed  from  the  sentence  of 
the  circuit  court  Maley  complains  of  that  sentence,  because  it  sub- 
jects him  to  damages  and  costs  for  the  value  of  The  Mercator  and 
her  cargo,  first  captured  by  him,  and  afterwards  taken  out  of  his  pos- 
session by  a  British  privateer,  and  because,  also,  some  items  are  ad- 
mitted into  the  account,  taken  for  the  purpose  of  ascertaining  the 
sum  for  which  he  is  liable,  which  ought  to  be  excluded  from  it  Shat- 
tuck complains  of  the  sentence  because  he  was  not  allowed  by  the 
circuit  court,  all  the  items  contained  in  the  report,  to  the  whole  of 
which  he  thinks  himself  entitied. 

*In  discussing  the  right  of  Shattuck  to  compensation  for  [  *  488  ] 
The  Mercator,  and  her  cargo,  the  first  question  which  pre- 
sents itself  is,  was  that  vessel  and  cargo  really  his  property  ? 
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Without  reciting  the  various  documents  filed  in  the  cause,  it  will 
be  admitted  that  they  demonstrate  the  afBrmative  of  this  question, 
unless  the  court  be  precluded  fiK>m  looking  into  them  by  the  sentence 
in  Jamaica,  condemning  the  ship  and  cargo  as  lawful  prize. 

On  the  conclusiveness  of  the  sentence  of  a  foreign  court  of  admi- 
ralty, it  is  not  intended  now  to  decide.  For  the  present,  therefore, 
such  sentence  will  be  considered  as  conclusive,  to  the  same  extent 
which  is  allowed  to  it  in  the  courts  of  Great  Britain.  But,  in  those 
courts,  it  has  never  been  supposed  to  evidence  more  than  its  own  cor- 
rectness ;  it  has,  consequently,  never  been  supposed  to  establish  any 
particular  fact,  witiiout  which  the  sentence  may  have  been  rightly 
pronounced.  If,  then,  in  the  present  case,  The  Mercator,  with  h^r 
cargo,  may  have  been  condemned  as  prize,  although  in  fact  they  were 
botii  known  to  be  the  property  of  a  neutral,  the  sentence  of  condem- 
nation does  not  negative  the  averment  that  they  both  belonged  to 
Jared  Shattuck. 

It  is  well  known  that  a  vessel  libelled  as  enemy's  property  is  con- 
demned as  prize,  if  she  act  in  such  manner  as  to  forfeit  tiie  protec- 
tion to  which  she  is  entitled  by  her  neutral  character.  K,  for  example, 
a  search  be  resisted,  or  an  attempt  he  made  to  enter  a  blockaded  port, 
the  laws  of  war,  as  exercised  by  belligerents,  authorize  a  condemna- 
tion as  enemy's  property,  however  clearly  it  may  be  proved  that  tiie 
vessel  is  in  truth  the  vessel  of  a  Mend.  Of  consequence,  this  sen- 
tence, being  only  conclusive  as  to  its  own  correctness,  leaves  the  fact 
of  real  title  open  to  investigation.  This  positive  impediment  to  in- 
quiry being  removed,  no  doubt  upon  the  subject  can  be  entertained 

It  being  proved  that  The  Mercator,  and  her  cargo,  belonged  to  Ja- 
red Shattuck,  who,  though  born  in  the  United  States,  had 
[  *  489  ]  removed  to  the  island  of  St  Thomas,  *  and  had  acquired  -sJl 
the  commercial  rights  of  his  domicil  before  the  occurrence 
of  those  circumstances  which  occasioned  the  acts  of  congress  under 
which  this  seizure  is  alleged  to  have  been  made,  the  case  of  The 
Charming  Betsey  determines  that  the  vessel  and  cargo  were  not  lia- 
ble to  forfeiture  under  those  acts. 

It  remains,  then,  to  inquire  whether  The  Mercator  appeared  under 
such  circumstances  of  suspicion  as  to  justify  her  seizure. 

On  this  point,  too,  the  authority  of  The  Charming  Betsey^  ap- 
pears to  be  decisive.  In  each  case  the  vessel  was  built  in  America, 
and  had  been  recently  sold  to  a  person  born  in  the  United  States, 
who  had  become  a  Danish  burgher  before  the  rupture  between  tiiis 


'  2  C.  64. 
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country  and  France ;  and  both  cases  present  the  same  circumstances 
of  suspicion,  derived  from  the  practice  of  the  island  to  cover  Ameri* 
can  as  Danish  property.  The  points  of  dissimilitude  axe,  that  in  The 
Charming  Betsey  the  captain  and  crew  were  of  a  description  to  give 
greater  suspicion  than  the  captain  and  crew  of  The  Mercator ;  and 
in  The  Charming  Betsey  was  found  a  proces  verbal,  which  stated 
facts  unfavorable  to  that  vessel,  whereas  no  similar  paper  was  found 
in  The  Mercator.  The  only  circumstance  of  suspicion  attending  The 
Mercator,  which  did  not  belong  to  The  Charming  Betsey,  is,  that  she 
was  bound  to  Port-au-Prince,  and  was  taken  entering  the  port  of 
Jacmel.  This  circumstance  appears  to  be  sufficiently  accounted  for, 
but  if  it  was  not,  the  court  can  perceive  in  it  no  evidence  of  her  being 
American  property  which  can  weigh  against  the  testimony  offered  by 
the  papers  that  she  was  Danish.  The  documents  on  this  point  which 
were  thought  decisive  in  the  case  of  The  Charming  Betsey,  exist  in 
this  case  also.  The  information  of  the  captain,  uncontradicted  by 
any  of  his  crew,  in  this  case,  as  in  that,  is  corroborated  and  confirmed 
by  the  documents  on  board  the  vessel. 

The  only  paper,  the  absence  of  which  could  be  important,  was  an 
authenticated  burgher's  brief  proving  the  captain  to  have 
been  a  Danish  subject.  How  far  *  the  absence  of  this  paper  [  *  490  ] 
might  have  justified  a  suspicion  in  a  belligerent  that  she 
was  enemy-property,  so  as  to  excuse  firom  damages  for  capture  and 
detention,  according  to  the  usages  of  belligerents,  the  court  will  not 
undertake  to  determine ;  but  it  was  a  casualty  which  is  not  sufficient 
to  justify  a  suspicion  that  the  vessel  was  American.  The  burgher's 
brief  is  stated  to  have  been  in  possession  of  the  captain ;  but  is  sup- 
posed not  to  have  been  produced,  and,  consequently,  it  could  have  no 
influence  on  Lieutenant  Maley.  However  this  may  be,  no  inquiry 
respecting  it  was  made,  and  he  does  not  appear  to  have  suggested 
any  difficulty  on  that  ground 

Unquestionably  Lieutenant  Maley  had  a  right  to  stop  and  to  search 
The  Mercator,  and  to  exercise  his  judgment  on  the  propriety  of  de- 
taining her ;  but,  in  the  exercise  of  that  judgment,  he  appears  to  have 
come  to  a  decision  not  warranted  by  the  testimony  presented  to  him. 
The  circumstances  of  suspicion  arising  in  the  case,  were  not  suffi- 
ciently strong  to  justify  the  seizure  which  was  made. 

But  it  is  obvious,  that  Lieutenant  Maley  suspected  The  Mercator 
to  be  a  French,  not  an  American  vessel 

In  his  answer  he  says,  that  he  mistook  the  captain  for  a  French* 
man ;  in  his  letter  of  instructions,  he  speaks  of  the  vessel  as  a  prize; 
and  in  the  protest  of  the  American  prizemaster,  she  is  denominated 
^  a  French  prize."    From  these  circumstances  combined,  it  is  sup- 
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posed  to  be  sufficiently  apparent,  that  the  mistake  committed  by 
Lieutenant  Maley  was  in  supposing  The  Mercator  to  be  a  French 
vessel,  liable  to  capture  under  ihe  laws  of  the  United  States. 

The  argument  *of  the  attomey»general,  that  Lieutenant  Maley  is 
not  liable  for  this  loss,  because  it  was  produced  by  a  superior  force, 
which  it  was  not  in  his  power  to  resist,  would  have  great  weight,  if 
the  circumstances  under  which  The  Mercator  appeared  had  been  such 
as  to  justify  her  seizure.  But  the  court  is  not  of  that  opinion,  and, 
consequently,  that  argument  loses  its  application  to  this  case. 
[  *491  ]  *  Neither  is  it  conceived  that  the  fidlure  of  Sbattnck  to 
appeal  in  time  destroys  his  claim  on  Lieutenant  Maley.  He 
had  certainly  a  right  to  abandon  if  he  chose  to  do  so,  and  to  resort 
to  the  captor  for  damages. 

In  the  opinion  given  in  the  circuit  court,  that  the  libellant  w^as 
entitled  to  compensation  for  The  Mercator  and  her  cargo,  this  court 
can  perceive  no  error ;  but  in  so  much  of  the  report  of  the  commis- 
sioners appointed  to  adjust  the  account  as  is  affirmed,  some  unim* 
portant  inaccuracies  appear. 

In  its  circumstances,  this  case  so  strongly  resembles  that  of  The 
Charming  Betsey,^  that  the  court  will  be  governed  by  the  rule  there 
laid  down.  In  pursuance  of  that  rule,  the  rejection  of  the  premium 
for  insurance,  that  premium  not  having  been  paid,  is  approved ;  but 
the  rejection  of  the  claim  for  outfits  of  the  vessel,  and  the  necessary 
advance  to  the  crew,  is  disapproved.  Although  the  general  terms 
used  in  the  case  of  The  Charming  Betsey  would  seem  to  exclude 
this  item  from  the  account,  yet  the  particular  question  was  not  under 
the  consideration  of  the  court,  and  it  is  conceived  to  stand  on  the 
same  principles  with  the  premium  of  insurance,  if  actually  paid, 
which  was  expressly  allowed.  But  this  claim  is  nearly  balanced  by 
two  items  in  the  account  which  were  admitted,  as  this  court  thinks, 
improperly.' 

One  is  the  charge  of  (540  for  the  expense  of  soliciting  compen- 
sation from  the  United  States.  The  court  can  perceive  no  reason 
for  charging  this  expense  to  Lieutenant  Maley. 

The  other  is  the  charge  of  $326.12,  the  account  of  Boss  &  Hall 
for  expenses  in  England. 

Had  the  appeal  been  prosecuted  in  time  by  Shattuck,  it  is  scarcely 
possible  to  doubt,  but  that  the  sentence  of  the  court  in  Jamaica  would 
have  been  reversed,  in  which  case  it  would  have  been  reasonable, 
that  the  expense  of  the  prosecution  should  have  been  paid  by  Lieu- 
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tenant  Maley.    But  as  it  was  not  prosecated  in  time,  in 
consequence  of  which  the  proceeds  of  the  vessel  and  *  cargo  [  *  492  ] 
were  lost,  it  is  not  conceived  that  Lieutenant  Maley  ought 
to  be  charged  with  the  co^ts  of  a  subsequent  ineffectual  attempt,  not 
made  at  his  instance,  to  repair  the  original  neglect. 

What  may  be  the  claim  of  Shattuck,  on  the  government  of  the 
United  States,  for  this  sum,  is  not  for  this  court  to  inquire ;  but  his 
claim  against  Lieutenant  Maley  is  not  admitted. 

This  court  affirms  so  much  of  the  sentence  of  the  circuit  court,  as 
awards  compensation  for  The  Mercator  and  her  cargo  to  the  libeUant, 
and  approves  of -the  sentence  on  the  report  of  the  commissioners, 
except  as  to  that  part  which  rejects  the  daim  for  advances  for  the 
outfits  of  the  vessel,  and  the  wages  of  the  crew,  and  whicH  admits 
the  charges  of  $540,  on  account  of  the  expenses  attending  the  appli- 
cation to  the  government  of  the  United  States,  and  of  $326.12,  on 
account  of  expenses  attendant  on  the  ineffectual  attempt  which  was 
made  to  prosecute  an  appeal  in  England.  In  these  respects,  the 
account  is  to  be  reformed,  for  which  purpose  so  much  of  the  sentence 
of  the  circuit  court  as  respects  this  part  of  the  subject  is  reversed, 
and  the  case  is  remanded  to  the  circuit  court  to  be  further  proceeded 
in,  as  to  justice  shall  appertain. 

10  W.  473. 


Lawbason  v.  Mason. 

8  C.  492. 

If  goods  are  sold  and  delirered  on  the  faith  of  a  promise  in  writing  bj  a  third  person  to 
beeome  security  for  the  payment  of  their  p9ce,  an  action  of  assumpsit  will  lie  on  the 
promise,  though  not  originally  made  to  any  particular  person. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The 
action  was  assumpsit,  for  the  price  of  130  barrels  of  com,  brought 
on  the  following  letter,  on  the  faith  of  which  it  appeared  the  com 
was  delivered. 

Swann^  for  the  plaintiff. 

C.  Lee^  for  the  defendant 
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[  •493  ]  •"Albxakdbia,  28th  November,  1800. 

^  Mil  James  IVFPherson, 

"  Dear  Sir,  —  We  will  become  your  security  for  one  hundred  and 
thirty  barrels  of  com,  payable  in  twelve  months." 

(Signed)  "Lawrason  &  Smoot." 

[  *495  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to 
the  following  effect : 

This  action  is  grounded  upon  a  note  in  writing,  which  was  cer- 
tainly intended  by  the  defendants  to  give  a  credit  to  IVrPherson. 
They  are  bound  by  every  principle  of  moral  rectitude  and  good  faith 
to  fulfil  those  expectations  which  they  thus  raised,  and  which  induced 
the  plaintiff  to  part  with  his  property.  The  evidence  was  clear,  that 
the  credit  was  given  upon  the  faith  of  the  letter. 

Unless,  therefore,  there  is  some  plain  and  positive  rule  of  law 
against  it,  the  action  ought  to  be  supported. 

In  the  case  cited  from  Espinasse,^  the  rule  is  laid  down  too  broadly. 
If  compared  with  analogous  cases,  it  will  be  found  to  be  considerably 
modified. 

Thus,  if  money  be  delivered  by  A.  to  B.,  to  be  paid  over  to  C, 
although  no  promise  is  made  by  B.  to  C,  yet  C.  may  recover  the 
money  from  B.  by  cm  action  of  assKmpsit. 

If  it  be  said  that  in  such  a  case  the  law  raises  the  assump- 
[  *  496  ]  sit  from  the  facts,  and  if  the  facts  do  not  imply  *  an  assump- 
sit, no  action  will  lay;  it  may  be  answered,  that  in  the 
present  case  there  is  an  actual  assumpsit  to  all  the  world,  and  any 
person  who  trusts,  in  consequence  of  that  promise,  has  a  right  of 
action. 

It  has  been  suggested  by  the  counsel  for  the  defendants,  that, 
although  an  action  of  assumpsit  will  not  lay,  yet  possibly  the  plain- 
tiff might  support  an  action  for  the  deceit.  But  an  action  for  the 
deceit  must  be  grounded  upon  the  breach  of  the  promise.  And  if 
an  action  will  lay  in  any  form,  the  present  seems  to  be  at  least  as 
proper  as  any  other. 

Judgment  affirmed. 


1  Esp.  N.  P.  105, 106. 
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Knox  and  Crawford  v.  Summers  and  Thomas. 

8  C.  496. 

An  appearance  by  attorney  cures  an  irregnlarity  in  not  directing  the  writ  to  and  haying  it 

served  by  a  proper  o£Bcer. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  action 
*wa8  debt  on  bond;  and  after  appearing  by  attorney  and  craving 
oyer,  the  defendant  pleaded  in  abatement  that  he  was  a  deputy  mar- 
shal of  the  district,  and  the  writ  was  not  directed  to  and  served  by 
a  disinterested  person  appointed  by  the  court,  pursuant  to  the  28th 
section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  83.)  On  demurrer 
the  court  below  held  the  plea  good. 

Swanfiy  for  the  plaintiff 

C  LeCj  for  the  defendant 

•  The   Court  were  unanimously  of  opinion,  that  the  [  *  498  ] 
appearance  by  attorney  cured  all  irregularity  of  process. 
The  defendant,  perhaps,  might  have  appeared  in  propria  persona^ 
and  directly  pleaded  in  abatement.     But  having  once  appeared  by 
attorney,  he  is  precluded  from  taking  advantage  of  the  irregularity. 

The  judgment  reversed,  the  defendant  ordered  to  answer  over, 
and  the  cause  remanded  for  further  proceedings. 


•  Sands  v.  Knox.  [  *  499  ] 

3  C.  499. 

In  this  case  the  court  merely  affirmed  the  decision  in  the  case  of 
The  Charming  Betsey,  2  C.  64. 


TOL.  I.  55 
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[  •  603  ]  *  Randolph  v.  Ware. 

SC.  603. 

Where  conrignees  had  been  acenstomed  to  ioiim  die  property  of  the  eonagnor  onl  j  when 
ordered  to  do  so  bj  letter,  %  promise  by  an  agent  of  the  consignees  to  write  to  them  to 
obtain  insurance,  which  he  failed  to  do,  does  not  render  the  consignees  liable  fornot  iiinir> 
ing. 

Appeal  from  a  decree  of  the  ciicult  court  of  the  United  States  for 
the  district  of  Virginia,  dismissing  the  complainant^s  bilL  The  fsK^ts 
are  sufficiently  stated  in  the  opinion  of  Mr.  Justice  Paterson. 

C  Lee  J  for  the  appellant 

P.  JB.  Key^  for  the  respondent. 

[  *  509  ]  *  Johnson,  J.  I  found  my  opinion  in  this  case  upon  a 
single  consideration.  It  was  incumbent  on  the  appellant  to 
show  that  Evans's  neglecting  to  comply  with  his  promise  to  insure, 
made  Farrel  &  Jones  liable.  I  think  it  did  not,  because  it  appears 
that  Farrel  &  Jones  did  not  generally  hold  themselves  bound  to  in- 
sure shipments  of  tobacco,  without  receiving  express  instructions  to 
do  so.  It  was,  therefore,  incumbent  upon  the  executors  of  Randolph 
to  communicate  such  instructions  to  Farrel  &  Jones.  If  they  con- 
fided in  the  promise  of  Evans  to  give  these  instructions,  it  was  to 
their  own  prejudice.  'And  although  the  failure  of  Evans  to  do  so 
certainly  made  him  personally  liable  to  them,  yet  it  could  not  pro- 
duce a  liabj^ty  in  Farrel  &  Jones.  So  far  as  Evans  was  intrusted 
to  do  an  act  incumbent  on  the  appellant's  testator  himself  to  do,  he 
was  the  agent  of  the  executors  of  Randolph,  and  not  of  Fanel  & 
Jones. 

« 

Washington,  J.  In  this  case  it  appears  that  a  letter  was  written 
by  Farrel  &  Jones,  in  August,  1770,  notifying  the  executors  of  Ran- 
dolph that  they  would  not  make  insurance  without  orders.  And  it 
is  shown  also,  that  the  Randolphs  were  accustomed  to  give  orders  for 
insurance  whenever  they  wished  to  have  it  made.  Whatever,  then, 
may  be  the  general  usage  of  the  trade,  it  will  not  apply  to  the  pre- 
sent case. 
[  •  510  ]  *  The  deposition  of  Ghrymes  comes  in  a  very  questiona- 
ble shape.    It  speaks  of  things  thirty  years  ago,  and  in  very 


A^ 


FEBRUARY  TERM,  1806-  651 


Randolph  v.  Wan.    3  C 


tmcertain  langaage.  But  admitting  for  a  moment  that  it  applies  to 
this  shipment,  Evans  had  not  authority  to  bind  his  principal  by  a 
promise  to  insure.  He  did  not  promise  for  them,  but  promised  for 
himself,  that  he  would  write  to  tiiem  to  make  insurance.  This  it  is 
admitted,  he  did  not  do.  Are  Fairel  &  Jones  liable  for  his  personal 
engagement  ? 

But  the  deposition  of  Grymes  is  not  only  uncoiToborated,  but 
opposed,  by  the  other  evidence  in  the  cause,  if  the  Randolphs  relied 
upon  this  supposed  engagement  of  Evans,  why  did  they  give  their 
bond  in  1772,  nine  months  after  the  loss,  and  long  after  they  had 
notice  of  the  loss,  for  the  balance  of  the  account,  without  demanding 
a  credit  for  the  lost  tobacco  ?  Three  accounts  current  were  sent 
them  for  the  years  1772,  1773,  and  1774,  at  several  times,  and^they 
were  requested  at  each  time  to  examine  them,  and,  if  they  contsdned 
any  error,  to  advise  Farrel  &  Jones  of  it  By  not  doing  this,  they 
have  given  strong  evidence  that  there  was  no  such  agreement  with 
Evans,  that  there  was  no  error  in  the  accounts,  and  that  Mr.  Grymes 
must  have  been  mistaken,  or  that  his  deposition  refers  to  some  other 
•transaction. 

Paterson,  J.  The  complainant  filled  a  cross  bill  to  obtain  credit  for 
fifty  hogsheads  of  tobacco,  which  were  shipped  on  board  The  Plant* 
er,  the  17th  September,  1771,  by  Richard  and  Peyton  Randolph, 
executors  of  William  Randolph,  and  consigned  to  Farrel  &  Jones, 
merchants,  at  Bristol,  in  England.  The  tobacco  was  not  insured. 
The  Planter  foundered  at  sea,  and  the  tobacco  was  lost.  The  ques- 
tion is,  who  shall  sustain  the  loss  ?  It  is  contended  on  the  part  of 
the  representatives  of  the  Randolphs,  that  Farrel  &  Jones  ought  to 
have  insured  the  tobacco,  and,  not  having  done  so,  they  have  made 
themselves  liable  to  the  amount,  as  if  it  had  been  insured.  To  es- 
tablish this  position,  the  counsel  for  the  complainant  has  taken  the 
following  grounds : 

1st.  From  the  nature  and  usage  of  the  trade  between  the 
Virginia  planter  and  the  English  merchant,  it  was  *the  duty  [  *  511  ] 
of  the  latter  to  have  insured  the  tobacco,  and  failing  so  to 
do,  he  is  responsible  as  the  insurer. 

2d.  That  Thomas  Evans,  the  agent  of  Farrel  &  Jones,  having, 
promised  to  have  insurance  made,  it  is  equivalent  to  the  promise  of 
his  principals,  Farrel  &  Jones,  and  they  were  responsible  for  the  con- 
sequences. 

As  to  the  first  point,  no  usage  has  been  proved.  And  if  a  usage 
did  exist,  this  case  was  taken  out  of  it ;  as  it  appears  by  the  whole 
course  of  correspondence  between  the  parties,  that  Faxrel  &  Jones 
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never  did  insure  tobacco  without  orders ;  and  that  the  Randolphs 
gave  them  orders  to  eflfect  insurances  on  tobacco,  whenever  they 
thought  it  expedient  or  necessary. 

Great  stress  is  laid  on  the  contract  which,  it  ia  stated,  was  entered 
into  between  the  Randolphs  and  Thomas  Evans,  the  agent  of  Farrel 
&  Jones.  The  contract  is  founded  on  the  deposition  of  Philip  Grymes. 
This  deposition  is  certainly  open  to  the  strictures  which  have  been 
made  upon  it  by  the  counsel  on  the  part  of  the  defendant.  It  does 
not  appear  when,  and  before  whom,  the  deposition  was  taken.  The 
deposition  is  ez  pa/rte^  for  neither  the  defendant  or  his  attorney  had 
an  opportunity  to  cross-examine  the  witness.  U  it  was  taken  at  or 
about  the  time  that  the  bill  was  filed,  then  it  is  liable  to  the  objections 
resu^^g  £rom  the  frailty  and  uncertainty  of  memory,  and  the  mis- 
conception or  misconstmction  of  words  used  in  a  general  conversa- 
tion, after  a  long  period  of  time,  exceeding  twenty  years.  Besides, 
the  quantity  of  tobacco  to  be  insured  was  not  mentioned  in  tiie 
course  of  the  conversation,  nor  does  it  appear  that  it  was  at  any 
time  afterwards  communicated  to  th6  agent;  and  unless  the  quantity 
was  ascertained,  an  insurance  could  not  be  effected.  How  this  paper, 
purporting  to  be  a  deposition,  became  annexed  to  the  bill,  I  have  not 
been  able  to  discover  from  the  proceedings ;  and  if  it  be  admitted  as 
a  piece  of  evidence  in  the  cause,  its  credit  is  much  impaired  in  con* 
sequence  of  the  observations  already  made. 

The  acts  of  the  agent  bind  the  principal ;  and  supposing 
[  *  512  ]  Evans  to  have  been  the  general  agent  of  Farrel  *&  Jones, 
it  may  well  be  questioned,  whether  his  undertaking  to  in- 
sure is  obligatory  upon  them ;  as  it  is  manifest,  from  the  coirespond^ 
ence  between  the  Randolphs  and  Farrel  &  Jones,  that  the  latter  did 
not  insure  tobacco  without  express  orders  for  the  purpose ;  that  the 
Randolphs  wrote  to  them  to  insure,  when  they  deemed  an  insurance 
proper.  The  fair  inference  is,  that  if  Evans  engaged  to  have  an 
insurance  made  in  this  instance  by  Farrel  &  Jones,  it  was  a  personal 
contract  on  his  part,  which  bound  himself  and  no  other,  and  for  the 
performance  of  which  he  was  responsible  in  his  private  character. 
Orders  for  insurance  were  invariably  transmitted  by  the  Randolphs 
to  Farrel  &  Jones,  and  not  communicated  to  them  through  the  me- 
dium of  Evans,  unless  the  present  should  be  considered  as  an  ex- 
ception. Under  such  circumstances,  the  Randolphs,  if  they  relied  on 
the  promise  of  Evans,  must  look  to  him  individuaHy,  and  not  through 
him  to  Farrel  &  Jones.  By  this  promise,  Evans  bound  himself,  and 
not  the  firm. 

The  house  of  Farrel  &  Jones  transmitted  annually  their  accounts 
to  the  Randolphs ;  they  did  so  for  the  year  1771,  after  the  loss  of  tiie 
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tobacco,  which  it  is  admitted  was  not  passed  to  the  credit  of  the 
Randolphs.  The  bond  given  for  the  balance  is  dated  the  1st  Janu- 
ary, 1772,  though,  from  thq  letter  of  the  4th  April,  1772,  it  was  not, 
probably,  executed  till  some  months  after  its  date*  It  was  made  to 
bear  date  the  1st  January,  1772,  that  it  might  correspond  with  the 
accounts  rendered,  and  carry  interest  from  that  period.  Farrel  & 
Jones  annually  rendered  regular  and  stated  accounts  to  the  Ran- 
dolphs of  their  mutual  dealings  in  the  years  1772, 1773,  and  1774 ; 
and  in  a  letter  of  the  former  to  the  latter,  Farrel  &  Jones  particularly 
requested  that  errors,  if  any  occurred,  should  be  pointed  out,  that 
they  might  be  rectified.  But  the  Randolphs  made  no  objections ; 
they  made  no  mention  of  the  tobacco  which  was  lost,  nor  did  they 
ever  intimate  an  opinion  that  Farrel  &  Jones  were  liable  for  its 
amount.  Why  this  silence,  this  acquiescence  ?  The  period  of  the 
war  we  will  let  pass  without  animadversion,  as  no  dealings  or  com- 
munication took  place  between  the  parties.  Evans  died  in  1778. 
In  1780  Hanson  was  appointed  the  agent  of  Faiiel  &  Jones. 
It  was  never  suggested  to  Hanson  that  the  Randolphs,  *  or  [  *  513  ] 
their  representatives,  claimed  an  allowance  for  the  tobacco ; 
no  intention  was  manifested  to  charge  Farrel  &  Jones  with  it  until 
an  action  was  commenced  on  the  bond,  in  1793,  or  1794,  when  for 
the  first  time  a  claim  was  set  up  for  the  tobacco.  Mr*  Lee  has  en- 
deavored to  account  for  this  silence  and  acquiescence,  but  not  in  a 
satisfactory  manner ;  and  it  is  probable  that  the  Randolphs  never 
thought  of  making  any  demand,  because  they  were  convinced  that 
they  had  no  right  to  do  so,  and  that  they  must  sustain  the  loss  them- 
selves, as  they  had  neglected  to  order  Farrel  &  Jones  to  make  the 
insurance.  It  was  a  loss  justly  imputable  to  their  own  neglect  or 
imprudence ;  or  if  not,  then  they  intended  to  stand  their  own  in- 
surers. 

Farrel  &  Jones  expressed  regret  whenever  they  received  no  orders 
to  insure ;  and  this  flowed  from  the  nature  and  situation  of  their 
accounts  and  dealings ;  for  as  the  Randolphs  were  indebted  to  the 
firm,  in  a  large  amount,  it  became  the  interest  of  Farrel  &  Jones  that 
the  tobacco  should  be  insured,  as  it  was  property  intended  to  be 
appropriated  towards  the  payment  of  the  debt  due  to  them.  The 
loss  rendered  the  Randolphs  the  less  able  to  pay,  and  increased  the 
risk  of  Farrel  &  Jones,  by  diminishing  their  security.  An  insurance, 
therefore,  of  the  property  of  the  debtor,  must  have  been  beneficial 
and  satisfactory  to  the  creditor.  But  this  insurance,  it  seems,  the 
house  of  Farrel  &  Jones  never  thought  themselves  authorized  to 
make,  unless  they  received  immediately  from  the  Randolphs  expUcit 
directions  for  the  purpose. 

55* 
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Winchester  v.  Jackion.    8  C. 

The  charge  is  stale.  The  claim  comes  too  late ;  it  is  farougfat  f<v- 
ward  after  a  sleep  of  near  thirty  years,  during  which  period  the 
original  parties  and  their  agents  have  disappeared  and  are  no  more. 
An  acquiescence  for  such  a  length  of  time,  and  under  such  circom* 
stances,  is  too  stubborn  and  inveterate  to  be  surmounted.  The  claim  * 
was  put  into  oblivion ;  and  there  it  ought  to  have  remained  A  court 
of  equity  should  not  interpose  in  a  case  of  this  kind ;  and,  theref<»e, 
the  decree  pronounced  by  the  circuit  court  ought  to  be  aflSrmed. 

CusHtNo,  J.,  concurred. 

Judgment  affirmed^ 


[  •  514  ]  *  Field  v.  Milton. 

3  C.  614. 

A  oerfiofxin  will  be  awarded  npon  a  suggestion  that  the  dtatioa  has  beea  serred,  Imt  not 

sent  up  with  the  transcript  of  the  record. 

W,  Pincknepj  for  plaintiff  in  error,  suggested  that  the  citation  had 
been  served,  but  was  not  returned  by  the  clerk  below  with  the  writ 
of  error,  and  prayed  a  cerHoraru 

Thb  Court  said  it  was  a  new  case. 

Certiorari  grcmted. 


Winchester  v*  Jackson  and  others. 

8  C.  514. 

Costs  will  be  allowed  npon  a  dismission  of  a  writ  of  error,  fior  want  of  joiisdiction,  if  the 

original  defendant  be  also  defendant  in  error. 

The  writ  of  error  was  dismissed  for  want  of  jurisdiction,  the  par- 
ties not  appearing  upon  the  record  to  be  citizens  of  different  States* 

'  Marshall,  C.  J.,  did  not  dt  in  the  cause,  having  decided  it  in  the  conrt  beloif. 
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Winchester  v.  Jackson.    8  C. 

Campbelly  for  the  defendants  in  error,  prayed  that  the  dismissal 
might  be  with  costs,  the  original  defendants  being  also  defendants  in 
enor. 

The  clerk  stated  that  the  practice  had  heretofore  been  to  dismiss 
without  costs,  where  the  dismission  was  for  want  of  jurisdiction* 

The  Court  directed  it  to  be  dismissed  with  costs. 

4  C.  46 ;  2  H.  9. 
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ABANDONMENT. 
Instjkance,  4. 

ACTION. 

Assumpsit;  Bills  of  Exchakoe,  &c.  1.  2-10;  Confiscation;  Constitutional 

Law,  10;  Debt;  Fraud;  Fbesident. 

ADMIRALTY. 

1.  An  information  in  the  district  court  to  enforce  the  forfeiture  of  a  vessel  for  export- 
ing aims  and  ammunition  contrary  to  the  act  of  May  22, 1794,  (1  Stats,  at  Large, 
869,)  is  a  civil  cause  of  admiralty  and  maritime  jurisdiction,  and  not  to  be  tried 
by  a  jury.     United  States  v.  La  Vengeance^  230. 

2.  So  the  admiralty  has  jurisdiction  over  a  question  of  forfeiture  arising  under  the  act 
of  March  2 2d,  1794,  (1  Stats,  at  Large,  347,)  prohibiting  the  slave-trade.  United 
States  V.  Schooner  Sally,  513. 

Courts  of  the  United  States,  6.  27 ;  Evidence,  2 ;  International  Law,  2 ; 

Practice,  8 ;  Prize  ;  Salvage. 

AGENT. 

1.  A  lease  to  S.  D.,  secretary  of  war,  and  his  successors,  containing  covenants  for  him- 
self and  his  successors,  being  a  contract  which  he  had  authority  to  make  in  behalf, 
of  the  government,  does  not  bind  S.  D.  personally.    Hodgson  v.  Dexter,  428. 

2.  Where  consignees  had  been  accustomed  to  insure  theproperty  of  the  consignor  only 
when  ordered  to  do  so  by  letter,  a  promise  by  an  agent  of  the  consignees  to  write  to 
them  to  obtain  insurance,  which  he  failed  to  do,  does  not  render  the  consignees  liable 
for  not  insuring.    Randolph  v.  Ware,  650. 

3.  An  agent  to  collect  debts,  merely,  is  not  a  &ctor.    Hopkirk  v.  Bell,  640. ' 

Contract,  3.  5 ;  Privateer  ;  Prize,  1. 

AMENDMENT. 
Writ  op  Error,  13. 14. 

APPEAL. 

1.  A  decree  for  a  sale  under  a  mortgage  is  such  a  final  decree  as  may  be  appealed  from. 
Ray  V.  Law,  553. 


658  INDEX. 

2.  A  citation  ia  not  necenary,  if  an  appeal  be  taken  daring  the  aame  term  at  which  Ae 
final  decree  is  made.    Reiliy  t.  Lamar,  495. 

COUBTS  OF  THE  UiaTED  STATES,  2-6.  8.  9.  11  ;  PrIZE,  2.  3. 

APPEARANCE. 
Practice,  2.  8. 

AEBEST. 
Warrant. 

ASSUMPSIT. 

1.  AsBnmpsit  will  not  lie  upon  a  policy  of  insurance  under  seal.  Marine  Insurance  Co* 
of  Alexandria  v.  Young,  421. 

2.  If  goods  are  sold  and  delivered  on  the  faith  of  a  promise  in  writing  hy  a  third  per- 
son to  become  security  for  the  payment  of  their  price,  an  action  of  assumpsit  will 
lie  on  the  promise,  though  not  originally  made  to  any  particular  person.  Lawrason 
T.  Mason,  647. 

Bills  of  Exchange,  &c.  1. 

ATTORNEY. 

H.  having  been  originally  admitted  as  an  attorney  of  this  coort,  on  motion^  his  name 
was  taken  from  the  roll  of  attorneys  and  phiced  upon  the  list  of  connaellon,  and  he 
was  qualified  de  novo,  as  counsellor.    Ex  parte  HaUow^  290. 

Defobition,  1-8 ;  Practice,  2.  * 

BAIL. 

A  prisoner  committed  by  a  district  judge,  on  a  charge  of  treason,  admitted  to  bafl. 
United  States  v.  Hamilton,  76. 

BILLS  OF  EXCHANGE  AND  ^ROAflSSORY  NOTES. 

!•  By  the  law  of  Virginia,  no  promise  is  implied  in  favor  of  an  indorsee,  by  any  baft 
his  immediate  indorser ;  an  action  of  assumpsit  does  not  lie  by  an  indorsee  against  a 
remote  indorser,  founded  on  the  indorsement.    MandeviUe  v.  Riddle,  412. 

2.  Under  the  Virginia  act  of  1775,  the  actual  consideration,  though  different  finom  that 
stated  on  the  fiice  of  the  bill,  governs,  and  the  jury  having  found  that  to  be  such  as  to 
take  the  case  out  of  the  statute,  the  statement  on  the  fiice  of  the  bill  is  immafieriaL  /A. 

8.  If  the  jury  find  specially  the  value  of  foreign  money,  the  want  of  an  averment  of 
the  value  in  the  dechiration  is  cured,  lb, 

4.  In  such  a  case  a  declaration  in  the  debet  is  not  erroneous.  lb. 

5.  In  a  count  against  the  drawer  for  non-payment,  it  is  not  necessary  to  aver  that  the 
biU  was  accepted,  or  if  not  accepted  that  it  was  protested  for  non-«cceptance. 
Brown  v.  Barry,  261. 

6.  When  the  action  is  founded  on  non-payment  of  biUs  of  exchange,  it  is  not  necessary 
to  produce  protests  for  non-«cceptance.     Clarke  v.  Russell,  295. 

7.  If  the  vendee  of  goods  indorse  to  the  vendor  a  negotiable  note  of  a  third  person,  as 
a  conditional  payment  for  the  goods,  and  the  vendee  uses  due  diligence  to  obtain 
payment  of  the  note  from  the  maker,  he  may  then  sue  the  vendee  on  tiie  original 
contract  of  sale.     Clark  v.  Young,  892. 

8.  It  is  not  necessary  first  to  tender  the  note*  to  the  vendor.  lb, 

$,  Nor  is  a  judgment  in  favor  of  the  indorser,  in  an  action  by  the  indorsee,  a  bar  to  an 
action  on  the  contract  of  sale.  lb. 
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10.  If  a  negotiate  note  has  been  received  as  a  conditional  payment^  and  Baa  been  passed 
to,  and  is  owned  bj  a  third  person,  the  creditor  cannot  sue  on  the  original  contract 
Harris  v.  Johnston^  592. 

Courts  of  United  States,  18 ;  Debt  ;  Pleading,  1 ;  Fbactice,  7. 

BILL  OF  PARCELS. 
Contract,  4. 

BOND. 

1.  The  real  intent,  and  not  the  literal  meaning  of  a  condition,  is  to  govern.  Cooke  v. 
Grc^m*s  Adm,  565. 

2.  A  departure  from  prison  rules,  under  the  authority  of  a  judgment  of  a  competent 
tribunal,  obtained  by  the  fraud  of  the  debtor  alone — his  sureties  being  innocent— 
is  not  a  breach  of  a  bond  conditioned  that  he  would  not  depart  until  discharged  hj 
due  course  of  Uw.    Simms  v.  Shcum,  587. 

3.  To  raise  a  presumption  of  payment  of  a  bond,  twenty  years  must  have  elapsed  ex- 
clusive of  the  period  of  the  plaintiff's  disability.    Dunlop  v.  Ball,  468. 

4.  The  6th  section  of  the  act  of  the  29th  of  April,  1802,  (2  Stats,  at  Large,  168,)  trans- 
ferred the  jurisdiction  over  forthcoming  bonds  given  in  suits  pending  in  the  courts 
abolished  by  that  act    Siuart  v.  Laird,  414. 

5.  Where  a  forthcoming  bond  taken  upon  an  execution,  recited  the  aggregate  sum  of 
the  execution  correctiy,  but  stated  one  of  the  items  at  S20.8S  instead  of  $12.88, 
it  was  held  correct  in  substance.  The  judgment  of  the  court  below  thereon  for  the 
plaintiff  was  affirmed  with  ten  per  cent  damages  and  costs.  Williams  v.  Lyles^ 
427. 

Cottrts  of  the  United  States,  20.  21 ;  Pleading,  8;  Hevenue  Laws,  1.  2. 

BRITISH  DEBTS. 
'  Limitations  of  Action,  2.    Treaties,  8. 

CAPTURE. 

1.  The  capture  of  a  vessel  of  a  country  at  pealk  with  the  United  States,  made  by  a 
vessel  fitted  out  in  one  of  our  ports,  and  commanded  by  one  of  our  citizens,  is  ille- 
gal, and  if  the  captured  vessel  is  brought  within  our  jurisdiction,  the  district  courts, 
upon  a  libel  for  a  tortious  seizure,  may  inquire  into  the  fiicts,  and  decree  restitution, 
and  if  a  privateer,  duly  commissioned  by  a  belligerent,  collude  with  a  vessel  so  fitted 
out  and  commanded,  to  cover  her  prizes  and  share  with  her  their  proceeds,  such 
collufflon  b  a  fraud  on  the  law  of  nations,  and  the  claim  of  the  belligerent  will  be 
rejected.     Talbot  v.  Janson,  128. 

2.  Damages  for  the  tortious  seizure,  as  well  as  restitution,  decreed.  lb. 

8.  In  1799,  there  was  a  limited  state  of  hostilities  between  this  country  and  France, 
and  the  capture  of  a  private  armed  vessel,  officered  and  manned  by  Frenchmen,  and 
sailing  under  the  French  flag,  was  lawful,  though  the  vessel  was  the  property  of  a 
neutral,  from  whom  the  French  possessors  had  captured  her.  TaWot  v.  Seeman, 
881. 

4.  If  a  vessel  has  a  Spanish  register,  and  sails  under  Spanish  colors,  i^d  has  on  board 
accounts  descrilnng  her  as  Spanish  propert}*^,  there  is  probable  cause  for  seizing  her 
as  belonging  to  Sp|mish  subjects.  The  right  to  seize,  and  send  in  for  further  exa- 
mination, is  not  the  right  to  spoliate  and  injure  the  property  captured ;  for  any 
damage,  or  spoliation,  the  captors  are  answerable  to  the  owners,  if  the  property  be 
not  condemned  as  prize.    Del  Col  v.  Arnold,  248. 

5.  If  an  unlawful  seizure  is  made  by  a  public  armed  vessel  upon  the  high  seas,  without 
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probable  cause,  and  the  veasel  aeized  is  afterwarcbi  captured  by  a  belligerent,  and 
condemned  as  lawful  prize,  being  actually  neutral  property,  the  seizor  is  liable  to 
make  restitution  in  value,  with  damages ;  and  the  neutral  owner  is  not  bound  to 
appear  and  defend  in  the  prize  court    Maley  v.  ShaJttucky  642. 

Courts  of  the  United  States,  27.  29.  81 ;  Insurakce,  1.  5 ;  Intebnatiokal 

Law,  S.  4 ;  Salvage,  1-4 ;  Statutes,  5.  9. 

CARRIAGES. 
Taxes. 

CAVEAT. 
Coubts  ov  THE  Ukitbd  States,  19 ;  Land  Laws,  8. 

CENSUS. 
Taxes. 

CERTIORARI. 

A  certiorari  does  not  issue  to  remoTC  a  cause,  on  account  of  want  of  jurisdiction  in 
the  court  in  which  it  is  pending.    Fowler  v.  Lindsey.    Fowler  v.  JftUer,  291. 

Wbit  of  Ebbob,  10. 

CHARTER  PARTY. 
Shipping. 

CITATION. 
Wbit  of  Ebbob,  6-10. 

CITIZEN. 

Whether  a  right  of  expatriation  exists  under  our  constitution  and  laws,  quart.  Bat 
if  it  does,  not  onlj  a  renunciation  of  citizenship  of  the  United  States,  but  actual 
remoYsl,  for  some  lawful  purpose,  and  the  acquisition  of  a  domicile  elsewhere,  are 
necessaiy  to  effect  it    TaJboi  v.  Janson,  128. 

CouBTS  of  the  Unitec^tates,  11-16 ;  Statutes,  7.  8. 

CONDEMNATION. 
Pbize,  2-4. 

CONFISCATION. 

The  act  of  the  State  of  Georgia  did  not  confiscate,  but  onlj  sequestered  British  debts, 
and  the  right  to  recover  them  revived  at  the  peace.    Georgia  v.  BraUs/ord,  71. 

Constitutional  Law,  14 ;  Injunction,  4.  6. 

CONFLICT  OF  LAW& 
lUghts  to  personal  property  are  regulated  by  the  law  of  domicile  of  the  testator,  but 
remedies  hy  the  law  of  the  forum.    IHxon*s  Executors  v.  Ramsa^s  Executors^  5M. 

CONGRESS. 
Constitutional  Law,  1-7 ;  Coubts  of  the  United  States,  1-S. 

CONSIGNOR  AND  CONSIGNEE. 
Agent,  2.  • 

CONSTITUTIONAL  LAW. 

1.  An  act  of  congress  repugnant  to  the.  constitution  is  not  law.  Marbury  y,  Jtfoctison, 
868. 
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S.  When  the  confltitation  and  an  act  of  congrefls  are  in  conflict,  the  oonstitation  must 

govern  the  case  to  which  both  apply.   lb, 
S,  Congress  cannot  confer  on  this  court  any  original  jurisdiction.   lb. 

4.  To  issue  a  writ  of  mandamus,  requiring  a  secretary  of  state  to  deliver  a  paper,  would 
be  an  exercise  of  original  jurisdiction  not  conferable  by  congress,  and  not  conferred 
by  the  constitution  on  this  court    lb, 

5.  The  18th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  81,)  is  moperative,  so  &r 
as  it  attempts  to  grant  to  this  court  power  to  issue  writs  of  mandamus,  in  classes  of 
cases  of  original  jurisdiction,  not  conferred  by  the  constitution  on  this  court  -  lb. 

6.  The  power  to  make  all  hiws  necessary  and  proper  to  carry  into  execution  the 
powers  granted,  confers  on  congress  a  choice  of  means,  and  does  not  confine  it  to 
what  is  indispensaUy  necessary.     United  State$  v.  FH^terj  496. 

7.  The  compact  between  two  States  cannot  deprive  congress  of  the  power  to  regulate 
the  appelate  jurisdiction  of  this  court     Wibon  v.  Mason,    Mason  v.  Wilson,  346. 

8.  A  i^esolution,  or  law  (^the  State  of  Connecticut,  setting  ande  a  decree  of  a  court  of 
probate,  and  granting  a  new  hearing  Wore  the  same  court,  with  liberty  of  appeal, 
is  not  an  ex  post  facto  law,  within  the  meaning  of  the  10th  section  of  the  Ist  article 
of  the  Constitution  of  the  United  States.     Colder  v.  BuUy  269. 

9.  That  article  has  reference  only  to  crimes.   lb, 

10.  Under  the  Constitution  of  the  United  States,  as  originally  adopted,  a  State  could 
be  sued  by  an  individual  citizen  of  another  State.     Chisholm  v.  Georgia^  16. 

11.  The  eleventh  amendment  of  the  constitution  deprived  this  court  of  jurisdiction  over 
suits  against  a  State  by  citizens  of  another  State ;  and  suits  pending  at  the  time 
of  its  adoption  can  be  no  further  prosecuted.     HoUingswortk  v.  Virginia,  266. 

12.  The  fiict  that  the  land  demanded  in  a  suit  was  granted  by  and  is  claimed  under  a 
State,  does  not  make  the  State  a  party  to  the  suit,  within  the  meaning  of  the  second 
section  of  the  third  article  of  the  constitution.  Fowler  v.  JJndsey,  Fowler  v.  Ml' 
ler,  291. 

IS.  Nor  does  an  issue  upon  the  pdnt  whether  the  land  demanded  is  within  the  limits 

ot  the  State.   lb, 
14.  An  act  of  the  legisUture  of  the  State  of  Georgia,  passed  in  1782,  banishing  the 

plaintiff  in  error  from  that  State,  and  confiscating  his  property,  is  not  repugnant  to 

the  constitution  of  that  State.     Cooper  v.  Tilfair,  814. 

Courts  of  t&s  United  States,  1.  26 ;  Statutes,  18. 14 ;  Taxes. 

CONSUL. 
EyiDENCE,  8.  5 ;  Internatioital  Law,  2. 

CONTINUANCE. 
Practice,  5. 

CONTRACT. 

1.  A  correspondence  held  not  to  amount  to  a  concluded  agreement,  but  only  to  nego- 
tiation.   Head  v.  Providence  Ins,  Co,  459. 

2.  If  a  written  instrument  exhibits  an  usurious  contract,  it  is  for  the  court  to  construe 
it,  and  the  jury  are  not  at  liberty  to  infer  extraneous  facts  which  would  remove  the 
taint  of  usury.    Levy  v.  Gadsby,  558. 

S.  A  bill  of  exchange,  drawn  by  the  consul-general  of  France  on  the  public  treasury 
of  his  country,  shows  on  its  fiice  that  the  contract  was  on  account  of  the  government, 
that  the  engagement  was  official  and  not  personal,  and  that  it  is  not  a  cause  of  action 
against  the  drawer.    Jones  v.  Le  Tombe,  267. 

4.  A  bill  of  parcels  is  not  the  contract  of  sale,  and  it  is  open  to  explanation  by  extra- 
neous evidence.    Harris  v.  Johnston,  592.  • 

VOL.  I.  56 
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6.  If  a  merehuit  abroad  send  a  letter  of  instructions  to  a  merchant  here,  hj  the  hand 
of  a  person  named  in  the  letter,  which  declares  the  bearer  to  be  the  agsat  of  the 
writer,  and  the  bearer  of  his  orders,  and  refers  to  him  for  verbal,  oommnnicatiansi 
the  merchant  here  has  a  right  to  act  upon  the  belief,  that  sach  agent  has  discretion- 
ary authority  to  anthorixe  a  departure  from  the  terms  of  the  letter,  in  an  emergency 
which  was  probably  not  foreseen.    Manella  v.  Barry,  624. 

€.  A  contract,  not  immoral,  but  in  fraud  of  a  war  reguktion  existing  when  it  was 
made,  cannot  be  enforced,  though  made  between  enemies,  and  a  mere  stratagem  of 
war.    Bannay  t.  Eve^  668. 

Agbht,  1 ;  Guaraktt;  Land  Laws,  1. 

CORPORATION. 

A  corporation  can  exert  its  powers  only  in  the  manner  authorixed  by  its  charter;  and 
where  that  declared  that  instruments  signed  by  the  president,  or  an  officer  authorize 
by  the  by-laws,  or  the  directors,  should  bind  the  company,  it  was  held  that  such  a 
signature  was  necessary.    Head  t.  Providence  Ins.  Co.  459. 

COSTS. 

1.  A  judgment  for  costs  includes  all  the  costs  belonging  to  the  suit,  whether  prior  or 
subsequent  to  the  rendition  of  judgment  If  new  costs  accrue,  the  judgment  opens 
to  receive  them,  and  the  costs  of  an  original  co.  so.  returned  non  est  may  be  indnded 
in  the  alias  co.  sa.    Peyton  v.  Brooke,  535. 

2.  Costs  will  be  allowed  upon  a  dismission  of  a  writ  of  error,  for  want  of  jurisdiction, 
if  the  onginal  defendant  be  also  defendant  in  error.    Winchester  v.  Jackson^  654. 

Practice,  8. 

COUNSEL  FEES. 
Damages,  3 ;  Writ  of  Error,  28. 

COURT  MARTIAL. 

The  judgment  of  a  court  martial,  in  a  case  not  within  its  jurisdiction,  does  not  protect 
the  officer  who  executes  it     Wise  v.  Wiihersy  597. 

Statutes,  17. 

COURTS. 

International  Law,  1.  2;  Judgment,  &c.;  Law  and  Fact;  Mandamus,  1-3; 

Practice,  7-10. 

COURTS  OF  THE  UNITED  STATES. 

1.  Congress  has  power  to  establish  such  inferior  tribunals  as  it  thinks  proper,  and  to 
transfer  pending  proceedings  from  one  such  tribunal  to  another.  Stuart  ▼.  Laird, 
414. 

2.  During  the  war  of  the  Revolution,  congress  had  power  to  appoint  commissioDerB  of 
appeal,  and  to  constitute  an  appellate  court  for  the  final  decision  of  prize  causes. 
Penhallow  y.  Doane*s  Administrators,  84. 

8.  In  a  prize  cause,  an  appeal  having  been  taken  from  the  decision  of  the  highest  court 
of  the  State  of  New  Hampshire,  to  congress,  and  having  been  referred  to  the  com- 
missioners of  appeal,  and  subsequently  heard  and  adjudicated  hy  the  court  of  appeals, 
it  was  held  that  its  decree  was  coram  jndice,  and  binding.  lb. 

4.  This  decree  not  having  been  executed,  the  district  court  of  the  United  States  for 
New  Hampshire  had  jurisdiotion  of  a  libel  to  enforce  it.  lb. 
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5:  The  death  of  one  of  the  parties  to  the  decree  did  not  affect  the  right  to  have  the 

decree  executed.  IK 
€.  A  prayer  for  -general  relief,  allowed  a  recovery  of  damages  for  not  executing  the 

original  decree.  Ih, 

7.  This  court  will  not  take  cognizance  of  any  suit,  or  controversy  not  brought  before 
them  by  r^ular  process  of  hiw.    Dewkurst  v.  Coidthard^  S.  290. 

8.  An  appellate  jurisdiction  can  be  exercised  by  this  court  only  in  conformity  with 
such  regulations  as  congress  prescribes.     Wiscart  v.  Dauchyy  240. 

9.  A  writ  of  error,  in  contradistinction  to  an  appeal,  is  the  mode  prescribed  by  the 
Judiciary  Act,  to  bring  equity  and  admiralty  cases  to  this  court  Ih* 

10.  No  act  of  congress  has  authorized  a  writ  of  error  from  this  court  to  the  general 
court  of  the  Northwestern  Territory,  consequently  such  a  writ  was  dismissed. 
Clarke  v.  Bazadone,  896. 

11.  When  the  jurisdiction  of  the  court  below  depends  on  the  citizenship  of  the  parties, 
if  the  record  does  not  show  the  necessary  citizenship,  the  judgment  wiU  be  reversed 
for  want  of  jurisdiction.  Bingham  y.  Cabotj  267.  Emory  v.  Greenough^  265. 
Turner  v.  Enrille,  811.    Abercrombie  v.  Dupuis^  422.     Wood  v.  Wagnon,  427. 

12.  The  parties  to  an  equity  suit  must  be  so  described  on  the  record  as  to  show  that 
the  court  has  jurisdiction.  It  is  not  enough  that  an  alien  is  a  party ;  the  other  party 
must  be  a  citizen.    Mossman  v.  Higginson,  818. 

13.  The  11th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78,)  makes  it  necessary 
to  state  on  the  record  the  citizenship  of  the  payee  of  a  negotiable  note  sued  on  by 
an  indorsee.     Turner  v.  Bank  of  N.  America^  811. 

14«  If  a  new  party  and  subject-matter  are  brought  before  the  court  by  a  supplemental 
bill,  it  must  show  that  the  court  has  jurisdiction  by  reason  of  the  citizenship  of  the 
parties  to  that  bill.    Course  v.  Stead,  819. 

15.  Where  the  interest  is  joint,  each  of  the  persons  concerned  in  that  interest  must  be 
competent  to  sue,  or  liable  to  be  sued  in  the  courts  of  the  United  States,  to  sustain 
the  jurisdiction.    Strawbridge  v.  CurtisSi  575. 

16.  Where  the  interest  is  not  joint,  the  court  gives  no  opinion.  Ih, 

1 7.  The  superior  court  of  Rhode  Island  is  the  highest  court  of  law  of  that  State  within 
the  meaning  of  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85.)  Olney 
V.  Arnold,  285. 

18.  If  a  state  court  decree  in  favor  of  a  right  claimed  under  the  act  of  congress,  this 
court  has  not  jurisdiction  under  the  25th  section  of  the  Judiciary  Act  Gordon  v. 
Caldcleugh,  576. 

19.  This  court  has  jurisdiction  by  writ  of  error  of  the  proceedings  upon  a  caveat,  filed 
in,  or  removed  to  the  district  court  of  the  United  States  for  Kentucky.  Wilson  v. 
Mason.    Mason  v.  Wilson,  846. 

20.  If  there  is  judgment  against  the  defendant  for  $200,000,  the  penalty  of  the  bond 
declared  on,  to  be  discharged  on  payment  of  $1,800,  the  amount  found  by  the  jury 
to  be  the  damages  for  the  breach  of  the  condition  of  the  bond,  the  matter  in  dispute 
exceeds  $2,000,  -within  the  meaning  of  the  Judiciary  Act,  and  a  writ  of  error  lies  to 
this  court     Wilson  v.  Daniel,  284. 

21.  Such  a  judgment  is  final,  and  a  writ  of  error  may  be  brought,  though  the  record 
does  not  show  that  one  of  the  pleas  was  in  any  way  disposed  of.  lb. 

22.  If  the  value  of  the  matter  in  dispute  does  not  appear  on  the  record,  either  by  the 
demand  of  the  plaintiff,  or  the  finding  of  the  jury,  it  may  be  shown  by  affidavits 
taken  on  notice.  But  in  such  a  case  the  writ  of  error  does  not  operate  as  a  super" 
sedeas.     Williamson  v.  Kincaid,  816. 

28.  If  the  value  of  the  matter  in  dispute  does  not  appear,  it  may  be  shown  by  affidavit 

Course  v.  Stead,  819. 
24.  Where  an  illegal  commitment  was  made  by  justices  of  the  peace,  in  the  District 


664  INDEX. 

of  Columbia,  and  the  drcnit  court  on  habeas  corpus  made  a  differeat  order  of 
mitment,  correcting  two  errors,  but  still  erroneous,  this  court  has  jurisdiction  to 
revise  the  proceedings  of  the  circuit  court  upon  kdbeoM  corpus  out  of  this  court. 
Ex  parte  Burford^  638. 

25.  Where  the  opinions  of  the  judges  of  the  circuit  court  are  opposed,  this  court  can 
onlj"  consider  the  angle  question  upon  which  the  judges  below  diyided  in  opinion, 
but  the  parties  will  not  be  precluded  from  bringing  a  writ  d  error  upon  the  final 
judgment  below,  and  the  whole  cause  will  then  be  before  the  court.  O^  t.  Zee, 
489. 

26.  Judges  of  the  supreme  court  maj  hold  the  circuit  courts.  Contemporaneous  oon- 
struction  of  the  constitution,  and  long  practice  and  acquiescence,  have  put  this  ques- 
tion at  rest    Stuart  t.  Laud,  414. 

27.  Eyeiy  district  court  of  the  United  States  possesses  all  the  powers  of  a  court  of 
admiralty,  both  instance  and  prize,  and  may  award  restitution  of  propertj  daimed 
as  prize  of  war  by  a  foreign  captor.    Glass  ▼.  Sloop  Betsey ,  74. 

28.  Though  the  record  shows  the  district  judge  was  on  the  bench,  if  it  also  shows  he 
did  not  sit  in  the  cause,  he  was  absent  in  contemplation  of  law.  Bingham  t.  CbUoC, 
76. 

29.  The  district  court  cannot  take  jurisdiction  of  a  libel  for  damages,  in  case  of  a  ciqp- 
ture  as  prize,  by  a  foreign  belligerent  power  on  the  high  seas,  the  captured  veasel 
not  being  witlun  the  United  States,  but  infra  proesidia  of  the  captors.  UnUed 
States  ^  PeterSf  127. 

SO.  A  writ  of  prohibition  issued.  Ih. 

81.  If  a  captured  vessel  is  abandoned  at  sea  by  the  captors,  and  being  thus  derelict,  is 
taken  possession  of  by  a  neutral  and  brought  into  a  neutral  port,  and  libelled  for 
salvage,  the  district  court  has  jurisdiction  to  entertain  such  libel,  and  ex  necessitate^ 
may  also  adjudicate  upon  the  conflicting  claims  of  the  captors  and  fonner  owners,  to 
the  surplus  in  the  registry.    M*Donough  v.  Dannenff  168. 

82.  In  such  a  case  the  chum  of  the  captors  was  allowed,  as  no  neutral  nation  can  im* 
pugn  or  destroy  the  right  vested  in  the  belligerent  by  the  capture.  Ih, 

Bond,  4;  Constitutional  Law,  8-5.  7.  lO-ll;  Writ  of  Erbob,  passim, 

DAliiAGES. 

1.  When  a  judgment  or  decree  is  affirmed  on  a  writ  of  error,  there  can  be  no  allow- 
ance of  damages,  except  for  delay.     Cotton  v.  WaUace,  281. 

2.  Eight  per  cent  per  annum  allowed.  lb, 

8.  Couiisel  fees  not  allowed  as  part  of  the  damages.    ArcamM  y.  Wiseman^  284. 

4.  If  a  prize  is  sold  by  agreement,  and  the  money  stopped  in  the  hands  of  ^  mar- 
shal, by  a  thud  person,  not  a  party  to  the  agreement,  increased  damages  are  not 
allowed,  but  only  interest  on  the  debt    Jennings  v.  Brig  Perseverance,  251. 

5.  Damages  having  been  assessed  in  a  gross  sum  by  commismoners,  without  any  ^- 
cification  of  items,  that  part  of  the  decree  was  reversed,  though  the  report  of  Uie 
commissioners  was  not  excepted  to  in  the  court  below.  Murray  v.  Schooner  Charmr 
ing  Betsey,  450. 

Bond,  5 ;  Captube,  2-5 ;  Coxtrts  of  thb  United  States,  6.  20.  22.  28.  29 ; 

Fraud,  1 ;  Practice,  7 ;  Privateer. 

DEXTH. 
Practice,  5 ;  Coxtrts  of  the  United  States,  5. 

DEBT. 

An  action  of  debt  will  not  lie  in  Mazyland  upon  a  promissory  note.  lAndo  v.  Ckardner^ 
422. 
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DEBTOR  AND  CKEDITOR 
Party. 

DECBEE. 
Judgment. 

DEED. 

The  act  of  Maryland,  requiring  a  deed  of  land  to  be  acknowledged  and  recorded,  does 
not  apply  to  the  instrument,  but  to  the  estate  designed  to  be  conveyed,  and  such  an 
instrument  is  an  executed  deed  from  the  time  of  its  delivery.  Wood  y.  Ourings^ 
405. 

MOBTGAOX. 

DEFAULT. 
Practice,  6 ;  Bsvenue  Laws  2 ;  State. 

DEPOSITION. 

!•  Though  under  the  law  of  Virginia,  an  attorney  at  law  is  not  compellable  to  receive 
nodce  of  the  taking  of  a  deposition,  he  may  do  so,  and  he  may  waive  notice.  Bud" 
dictan  v.  Ktrk^  584. 

2.  Notice  of  taking  a  deposition  on  the  8th  of  August,  and  if  not  taken  in  one  day,  that 
the  commissioners  would  adjour^  fiom  day  to  day  until  it  should  be  finished,  is  not 
complied  with,  if  the  commissionerB  meet  on  the  8th  and  adjourn  to  the  10th,  and 
ihen  take  the  deposition.  lb. 

8.  An  agreement  by  an  attorney  at  law  that  the  deposition  might  be  taken  whether  he 
should  attend  or  not,  and  his  fidlure  to  make  known  any  objection  when  he  exa- 
mined the  deposition,  and  the  death  of  the  witness,  amount  to  a  waiver  of  the  above 
objection.    lb. 

4.  A  commission  to  examine  witnesses  will  not  be  awarded,  although  the  opposing 
counsel  assent,  nntU  the  conunissionerB  axe  named.     Vanstophorat  v.  Maryland,  2« 

DEVISE. 

1.  A  devise  of  *'  all  the  estate  called  M.,  lying  in  H.  county,  containing  by  estimation 
2,585  acres,  also  one  other  tract  called  H.  P.,  containing  by  estimation,  &C.,  also  one 
other  tract,  contiuning,  &c.,  called  P.  F."  carries  a  fee  in  the  firstrmentioned  lands, 
without  words  of  limitation.    Lamberts  Lessee  v.  Paine,  535. 

2.  A  direction  in  a  will,  that  if  the  estate  shall  not  be  sufficient  to  pay  certain  specific 
legacies  and  annuities  they  shall  not  abate  in  proportion,  but  the  deficiency  shall  be 
deducted  from  a  certain  legacy  given  to  the  residuaiy  devisee  and  legatee,  applies  to 
deficiencies  arising  &om  losses  after  the  death  of  the  testator.  Silsby  v.  Yowigy 
571, 

DISCONTINUANCE. 
Practice,  6. 

DISTRICT  QF  COLUMBIA* 

1.  The  District  of  Columbia  is  not  ^'  a  State,"  within  the  meaning  of  that  term  as  U3ed 
in  the  constitution,  and  its  citizens  cannot  sue  in  the  courts  of  the  United  States  as 
citizens  of  any  State.    Hepburn  v.  EUzey,  520. 

2.  By  the  separation  of  the  District  of  Columbia  from  Maryland,  the  inhabitants  of  the 
district  ceased  to  be  citizens  of  that  State,  and  a  discharge  of  one  of  them  under  the 
insolvent  laws  of  Maryland  was  not  valid.    Reiiy  v.  Lamary  495. 

66* 
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8.  Thodgh  the  plaintiff  took  adminutrntaon  in  Maryland,  befiyre  the  separation  of  the 
District  of  Columbia,  he  cannot  sue  as  administrator  in  the  circnit  ooort  fin*  that 
district    Fenwick  t.  Sear^s  AdministratorSf  411. 

4.  The  supreme  court  has  not  jurisdiction  of  a  writ  of  error  to  the  circnit  court  for  the 
District  of  Columbia  in  a  criminal  case.     United  States  v.  More,  8  C.  169  -  •  • '  550. 

5.  The  acts  of  congress  of  the  27th  of  February,  1801,  (2  Stats,  at  Large,  108,)  and  8d 
of  March,  1801,  (2  Stats,  at  Large,  115,)  did  not  enable  the  United  States  in  their 
own  name  to  recover  a  penalty,  given  by  the  law  of  Virginia  to  the  person  who 
should  sue  for  the  same,  for  an  offence  committed  in  that  part  of  the  District  of  Co- 
lumbia which  was  ceded  by  Viiginia.     United  States  t.  5tm»u,  408. 

6.  The  fines  mentioned  in  the  second  section  of  the  last-mentioned  act  are  such  only 
as  accrued  by  law,  in  whole  or  in  part,  to  the  government.   I  h. 

Statutes,  17. 

EJECTMENT. 

Land  Laws,  7. 

EMBEZZLEMENT. 

Salvage,  6. 

ENEMY. 
Statutes,  5. 

EQUITY. 

If  the  finding  of  a  jury  on  an  issue  in  an  equity  cause  b  not  consistent  with  an  admi^ 
rion  in  the  answer,  it  must  be  rejected ;  but  both  must  stand,  if  reconcilable.  Af> 
Ferran  ▼.  Taylor,  577. 

Courts  of  the  United  States,  9 ;  Insurance,  8 ;  Fleadino,  5 ;  Process,  &&, 
2.  8 ;  Vendor  and  Purchaser  ;  Writ  of  Error,  20.  21. 

ERROR. 
Writ  of  Error. 

EVIDENCE. 

1.  A  promise  to  answer  for  the  duty  of  another  must  be  wholly  in  wfiting,  and  cannot 
be  varied,  explained,  or  added  to,  by  parol  evidence.     Clarhe  v.  RusseH,  295. 

2.  Foreign  laws,  on  a  subject  of  common  concern,  which  have  been  promulgated  by 
the  government  of  the  United  States,  may  be  read  in  a  court  of  admiralty,  without 
further  proof.     Tathot  v.  Seeman,  831. 

3.  It  is  not  a  consular  function  to  authenticate  the  laws  of  a  fiireign  state,  and  the  cer- 
tificate of  a  consul  to  that  effect  is  not  evidence.     Church  v.  Hubibariy  470. 

4.  A  copy  of  a  foreign  degree,  purporting  to  be  certified  as  correct  by  a  person  signing 
his  name  and  adding  to  it,  ^  secretary  of  state  for  foreign  affairs,"  and  affixing  his 
own  seal,  is  not  duly  authenticated.    Ih. 

5.  A  consular  certificate  is  not  admisfdble  to  prove  the  correctness  of  a  translation.  lb, 

6.  A  report  of  surveyors  th9,t  a  vessel  is  unsound  on  the  17th  of  November,  1802,  at  a 
port  of  necessity,  does  not  conclusively  prove  that  she  was  so  at  the  outset  of  tiie- 
voyage  on  the  24th  of  October,  1802,  in  the  absence  of  all  parol  evidence.  Marine 
Insurance  Ch,  of  Alexandria  v.  Wilson,  555. 

7.  It  is  not  error  to  reject  legal  evidence  of  an  irrelevant  fiict  Turner  v.  FendaU, 
361. 

Bond,  3 ;  Contract,  4 ;  Jurisdiction,  2. 
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EXCEPTIONS. 

The  bill  of  exceptions  is  condiuiye,  and  the  court  cannot  suspect  there  was  evidence 
-Bot  shown  by  it    Bingham  ▼•  Cabbot,  76. 

EXECUTION. 

1.  Money  in  the  possession  of  the  defendant  may  be  taken  in  execution.  Turner  v. 
PerKfa//,  361. 

2.  But  the  defendant  is  not  the  legal  owner  of  the  specific  money  made  by  the  levy  of 
an  execution  in  his  &yor,  which  still  remains  in  the  hands  of  the  sheriff,  and  such 
money  cannot  be  leiried  on.   lb. 

Bond,  5. 

EXECUTORS  AND  ADMINISTEATORS. 

1.  An  executor  derives  his  power  to  fine,  not  from  the  will,  but  from  the  letters  testa- 
mentary, and  consequently  can  sue  only  in  courts  to  which  the  power  of  those  letters 
extends.    Dixon*$  Executors  v.  Ramsarff  Execut&rs,  594. 

2;  Under  the  dlst  section  of  the  Judiciary  Act,  (1  Stats,  at  Lai^,  90,)  an  executor 
may  come  in,  voluntarily,  to  prosecute,  and  the  defendant  is  not  thereby  entided  to 
delay ;  and  aftet  the  order  for  his  admission  has  been  made,  it  is  too  late  to  contest 
t)ie  &ct  that  he  is  executor.     WUson  v.  Codman*8  Executory  556. 

DiSTBicT  OF  Columbia,  S. 

EXPATRIATION. 
Citizen  ;  Statutes,  7.  8. 

EX  POST  FACTO. 
Constitutional  Law,  8.  9. 

FACTOR. 

AOENT,  8. 

FOREIGN  LAWa 

EVIDENOE,  2.  3. 

FOREIGN  MONEY. 
Bills  of  Exchange,  &c.,  8 ;  Pbactioe,  7. 

FORFEITURE. 
Abmiraltt;  Revenue  Laws,  5;  Salyaoe,  6;  Statutes,  7. 15. 

FRAUD. 

1.  If  a  party  make  a  fidse  representation  that  he  is  a  creditor  of  the  government,  ahd 
thereby  obtains  from  the  commissioner  a  certificate  of  stock  in  the  public  funds,  the 
United  States  may  affirm  the  transaction,  and  in  an  action  on  the  case  for  the  frauds 
recover  as  damages  the  value  of  the  certificate.    Fenemore  v.  United  States,  256. 

2.  If  interest  has  been  received,  it  may  be  recovered  back  under  a  count  for  money 

had  and  received,  and  by  consent  this  last  count  may  be  joined  inth  counts  for  the 

fraud.    lb. 

Bond,  2. 

FRAUDS,  STATUTE  OF. 
Evidence,  1. 
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FRAUDULENT  CONVEYANCE. 

1.  Tbe  act  of  assembly  of  Virginia  against  firaudnknt  sales  doer  not  lender  valid,  hj 
recording  within  eight  months,  an  absolute  bill  of  sale  of  a  ehattel  not  aooGBapaaied 
and  followed  by  possession.   HamUtan  v.  i^tisfe^,  415. 

2.  This  act,  as  respects  frandjdent  oonTeyances,  is  coextensive  with  the  18th  and  271]i 
Elis.  which  were  in  affirmance  of  the  common  law.   lb, 

8:  An  absolute  bill  of  sale  of  a  chattel,  not  accompanied  and  followed  hj  ponwwion,  is 
per  9e  fiandolent.   Ih, 

4.  A  mortgage  of  lands,  conditioned  to  saye  the  mortgagee  harmlewi  from  notes  there- 
after indorsed  by  him  for  the  accommodation  of  the  mortpigor  is  not  fiaudolent,  as 
against  creditors,  on  its  fiice.     Urdted  States  t.  HDoe,  581. 

GROUND  RENT. 
Statutes,  18. 

GUARANTY. 

SemNA,  A  letter  of  introduction,  containing  the  general  statement,  '*yoa  may  be 
assured  of  their  complying  fully  with  any  contracts  or  engagements  they  may  enter 
into  with  you,"  does  not  import  an  undertaking  of  guaranty.  Clarke  y.  JSusseZZ^ 
395. 

Assumpsit,  2. 

HABEAS  CORPUS. 
Courts  of  the  United  States,  24. 

HEEBL 
Party. 

INJUNCTION. 

1.  Neither  the  supreme  nor  circuit  courts,  nor  a  sin^e  judge,  can  grant  a  writ  of  in- 
junction without  reasonable  notice.    New  York  t.  Cannecticui,  809. 

2.  What  is  reasonable  notice  depends  on  the  circumstances  of  the  case.   /&. 

8.  An  injunction  to  stay  proceedings  at  law  will  not  be  granted  at  the  instance  of  one 
not  a  party  to,  or  interested  in,  those  proceedings.    Ib> 

4.  An  obligee  haying  recovered  a  judgment  on  a  bond,  claimed  by  the  State  of  Georgia 
under  an  act  confiscating  British  debts,  and  execution  having  issued,  the  State  filed 

.  a  bill  in  this  court  setting  out  its  title,  and  a  temporary  injunction  was  granted  to 
stay  the  money  in  the  hands  of  ibe  marshal  until  the  title  of  the  State  could  be  tried. 
Georgia  y.  BraUsfordj  4. 

5.  Injunction  continued  until  the  State  of  Georgia  could  try  its  right  at  law.  Georgia 
V.  Braibford^  18. 

INSOLVENT. 
District  of  Columbia,  2;  Statutes,  10-14. 

INSTANCE  COURT. 

COXTRTS  OF  THE  UkITED  StATES,  27. 

INSURANCE. 

1.  Sd2ure  for  an  attempt  at  illicit  trade  is  not  a  loss  within  a  policy  contuning  an 
exception  of  the  risk  of  illicit  trade.     Church  v.  Hubharty  470. 
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2.  If  the  termini  of  the  Tojrage  entered  on  are  the  same  as  those  of  the  voyage  described 
in  the  policy,  an  intention  to  touch  at  an  intermediate  port,  does  not  render  it  a 
different  voyage  from  that  specified  in  the  policy.  Marine  Itis.  Co.  of  Alexandria  v. 
Tucker^  605. 

3.  An  intention  to  deviate,  not  acted  on,  does  not  affect  the  policy.  lb. 

4.  The  law  fixes  no  precise  time,  after  notice  of  the  loss,  within  which  an  abandonment 
must  be  made ;  bat  requires  it  to  be  made  within  a  reasonable  time.  lb. 

5.  A  recapture  doei  not  necessarily  prevent  a  loss  from  being  total ;  whether  it  has 
this  effect  depends  on  the  particular  circumstances. .  lb. 

6.  If  it  is  alleged  that  the  voyage  was  broken  up,  and  the  vessel,  sold  to  pay  salvage 
without  necessity,  this  involves  matter  of  fiict  for  the  jury.  lb. 

7.  One  partner  effecting  insurance  in  his  own  name  on  property  on  board  a  certain 
vessel,  as  property  may  appear,  cannot  recover  indemnity  for  a  loss  sustuned  by 
his  firm.     Graves  v.  Boston  Mar.  Ins.  Co.,  514. 

8.  A  policy  of  insurance  will  not  be  reformed  by  a  court  of  equity,  after  a  loss  upon 
doubtfiil  proof  of  the  intention  of  the  insured,  or  of  its  communication  to  the  under- 
writer, lb.    . 

Agent,  2 ;  Assumpsit,  1 ;  Evidence,  6. 

INTEREST. 

Interest  on  affirmance  is  to  be  calculated  on  the  aggregate  sum  of  principal  and  interest 

•  in  the  judgment  below,  to  the  time  of  affinnance,  but  no  further.     Brown  v.  Van 

Braanif  254. 

Fbaud,  2: 

INTERNATIONAL  LAW. 

1.  No  foreign  power  can  rightfully  erect  any  court  of  judicature  within  the  United 
States,  unless  by  force  of  a  treaty.    Glass  v.  Tlte  Sloop  Betsey,  74. 

2.  The  admiralty  jurisdiction  exercised  by  consuls  of  France,  in  the  United  States,  is 
not  of  right.  lb. 

3.  Nations  may  prevent  the  violation  of  their  laws  by  seizures  on  the  high  seas,  in  the 
neighborhood  of  their  coasts,  and  there  is  no  fixed  rule  prescribing  the  distance 
from  the  coast,  irithin  which  such  seizures  may  be  made.     Church  v.  Hubbctrt,  470. 

4.  To  come  within  such  an  exception,  the  seizure  must  be  justifiable  under  the  laws 
of  the  country  inaking  the  seizure.  lb. 

Capture;  Confiscation;  Contract,  6;  Courts  of  the  United  States, 

27-29.  82 ;  Prize,  8.  4 ;  Treaties. 

JUDGMENT  AND  DECREE 
A  court  may  at  any  time  reverse  an  interiocutory  decree.    Ogle  v.  Lee,  489. 
Appeal,  1 ;  Bills  of  Exchange,  &c.,  9 ;  Costs,  1 ;  Courts  of  the  Unitsd 
States,  8-6,  20.  21 ;  Evidence,  4 ;  Flbadino,  2 ;  Practice,  6 ;  Prize,  2-4. 

JURISDICTION. 

1.  Whether  a  court  of  law  has  jurisdiction  of  a  suit  by  the  owners  of  a  privateer,  to 
recover  of  a  public  agent  of  the  United  States,  in  a  French  port,  the  proceeds  of 
property  captured,  but  not  adjudicated  upon,  and  which  went  into  the  hands  of  such 
agent,  "for  whom  it  might  concern,"  the  court  was  equally  divided  in  opinion. 
Bingham  v.  Cabbot,  76. 
2.- But  if  a  court  of  law  has  jurisdiction,  docimientary  evidence,  showing  in  what 
.  character  the  defendant  below  received  the  property,  was  admissible.  lb. 

Admiralty;  Certiorari;  Courts  of  the  United  States;  International 

Law,  1.  2. 
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JURY. 
Insubahcb,  6 ;  Law  akd  Fact. 

JUSTICE  OF  THE  PEACE. 
Statutes,  17. 

LAND  LAWS. 

1.  The  compact  between  Yirginia  and  Kentacky  provided  for  the  preservation  of 
titles,  not  of  the  tribunals  by  which  thej  were  to  be  tried.  WUton  v.  Muon.  Ma- 
son  V.  WUson^  846. 

2.  Under  the  Virginia  land-law  of  1 779,  a  sarvey  without  an  entiy  was  not  an  appro- 
priation, and  gave  no  title.  Ih. 

S.  The  remedy  by  caveat  bekmged  to  one  who  obtained  a  better  titJe  after,  as  wdi  as 
before  another  conflicting  survey.  lb, 

4.  Under  the  act  of  Pennsylvania,  of  April  8, 1792,  the  grantee  by  warrant,  idio  mm 
prevented  by  force  of  the  enemies  of  the  United  States,  from  making  an  actual  se^ 
tlement  on  tiie  land,  from  the  date  of  the  warrant  to  January  1, 1796,  but  who  per- 
sisted in  his  endeavors  to  make  such  settlement,  is  excused  from  making  such  actual 
settlement,  and  has  a  fee^imple  in  the  lands,  though  he  did  not  make  improvements 
within  two  years  after  such  cause  of  provention  ceased.  Huideboper's  Lessee  ▼. 
Douglass,  528. 

5.  A  military  right  to  nnaf^ropriated  land  in  America,  acquired  under  a  royal  pro- 
clamation of  1 768,  was  made  assignable  by  the  hiw  (^  Yiiginia,  to  an  inhabitBttt  of 
that  State.    Iroine  v.  Sinu^s  Lessee,  298. 

6.  Obtaining  a  warrant  and  so  locating  it  as  to  describe  a  particular  parcel  of  land, 
gave  to  the  assignee  a  complete  equitable  title,  which  was  confirmed  by  the  compact 
between  Pennsylvania  and  Virginia.  lb, 

7.  A  survey  in  Pennsylvania,  and  payment  of  the  conrideration,  gave  a  l^;al  right  of 
entiy,  which  supports  an  ejectment.  This  right  remains  legal,  though  it  may  have 
originally  been  held  so  from  a  defect  of  equitable  powers,  and  though  the  courts  of 
the  United  States  now  possess  those  powers.  lb. 

Witness. 

LAW  AND  FACT. 

It  is  the  province  of  the  court  to  decide  the  law,  and  of  the  jury  to  dedde  the  fiiets. 
Georgia  v.  BraUsfofdj  71. 

LIEN. 
Statutes,  10. 

LIMITATIONS  OP  ACTIONS. 

1.  A  qui  tarn  action  fi)unded  on  the  act  of  the  22d  of  March,  1794,  (1  Stats,  at  Large, 
847,)  prohibiting  the  slave-trade,  is  barred  by  the  lapse  of  more  than  two  years 
under  the  S2d  section  of  the  act  of  the  80th  of  April,  1790,  (1  Stats,  at  Large,  119,) 
Ihnidog  prosecutions  under  penal  statutes.    Adams  v.  Woods,  492. 

2.  A  debt  due  to  a  British  subject  not  being  barred  by  a  statute  of  limitations  at  ^ 
commencement  of  the  war  in  1775,  the  treaty  of  peace  of  1788  does  not  allow  the 
tune  previous  to  the  war  to  be  added  to  any  time  subsequent  to  the  treaty  in  order 
to  make  a  bar.    Hopkirk  v.  Bell,  640. 

8.  Under  the  act  of  Virginia,  (Rev.  Code,  169,  c.  92,  s.  56,)  allowing  three  years  to 
bring  actions  after  the  removal  of  disabilities,  the  disability  is  not  removed  by  a  non- 
residents  coming  into  the  State,  unless  the  defendant  was  then  a  resident,  so  that 
he  could  be  sued.    Faw  v.  Eoberdeau's  Executor,  551. 


INDEX.  .671 

MANDAMUS. 

1.  WHen  a  judge  has  acted  in  his  judicial  capacity  in  refusing  to  issue  a  warrant  be- 
cause he  deemed  the  evidence  insufficient,  a  mandamus  cannot  be  granted  to  compel 
him  to  issue  it.     United  States  y.  Lawrence,  88. 

2.  This  court  has  no  power  to  compel  a  judge  to  decide  according  to  the  dictates  of 
any  judgment  but  his  own.  lb. 

8.  Motion  for  mandamus  to  circuit  court  for  FennsyWania,  to  proceed  under  Pension 
Act.    Haybum^s  Case,  8. 

Constitutional  Law,  4.  5. 

MARSHAL. 

Sole  on  marshal  to  return  writ  directed  to  him  or  diow  cause  fer  de&ult,  granted. 
Osteoid  T.  New  Yorky  8. 

MILITIA. 

Statutes,  17. 

MONEY. 
Execution;  Fobeiqn  Monet. 

MOBTGAGE. 

The  Yiri^ia  '^  act  concerning  conveyances,"  includes  mortgages  of  personal  property, 
and  such  a  mortgage  admitted  to  record  on  the  oaths  of  only  two  subscribing  wit- 
nesses, is  Yoid  as  against  a  creditor  who  had  notice  of  the  mortgage.  Hodgson  t. 
Butts,  547. 

Appeal,  1 ;  Fraudulent  Contetance,  4. 

NEW  TRIAL. 

If  inadmissible  evidence  of  a  material  fact  went  to  the  jury,  this  court  cannot  look 
into  the  record  to  see  if  there  was  other  legal  evidence  sufficient  to  justify  the  ver- 
dict; the  judgment  must  be  reversed  and  a  new  trial  had.     Church  v.  Hubbart^ 

*^^  Writ  op  Error,  16. 

NON  INTERCOURSE. 
Statutes,  6-9. 

NOTICE. 
Deposition,  1.  2;  Injunction,  4. 

OFFICER. 
Court  Martial;  President;  Statutes,  17. 

PARTNERa 

Insurance,  7 ;  Practice,  8. 

PARTY. 

Under  the  Stat  5  Geo.  XL,  making  lands  in  the  colonies  liable  for  debts,  the  lands  of  a 
deceased  debtor  in  Georgia  may  be  so  charged  without  making  the  heir  a.par^  to 
the  suit  for  that  purpose.    Telfair  v.  Stea<fs  Executors,  514. 

Constitutional  Law,  12. 18. 
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PAYMENT. 
B11X8  OF  Exchange,  &g^  7-11;  Bond,  8. 

PENSION. 
Mandamus,  8. 

PBISON  LIMITS. 

*BONI>,  2. 

PLEADING. 

1.  A  declaration  in  debt,  founded  on  the  statate  of  Virginia,  for  the  principal,  interest, 
damages,  and  costs  of  protest  of  a  bill  of  exchange,  is  bad  on  enor,  if  it  do  not  aver 
the  amount  of  those  costs.     Wiisan  y.  Lenox,  895. 

2.  A  declaration  in  an  action  of  debt,  founded  on  a  decree  in  chancery,  for  8602. 12su 
Id,  with  interest  from  a  dhj  named,  to  the  date  of  the  decree,  held  bad  on  eraor, 
the  clause  giving  interest  not  being  noticed  in  the  declaration.  Thonq>gon  ▼.  Jamesonj 
412. 

8.  Upon  oyer,  if  the  declaration  misdescribes  the  date  of  the  bond,  it  is  bad  on  genezal 

demurrer.     Cooke  t.  Graham's  Adminiglrator,  565. 
4.  A  replication  which  fortifies  the  declaration,  is  not  a  departure ;  and  if  it  aToids  the 

plea  should  conclude  with  a  yerification.    An  immaterial  ayennent,  not  matter  of 
-    description  of  a  written  instrument,  need  not  be  proved.     WUson  y.  CodmaxCs  Exe- 

CfUoTf  556. 
6.  In  this  case  it  was  held  that  certain  pleas  to  a  bill  in  equity  were  not  a  good  bar ; 

the  grounds  are  not  stated.    Milligan  y.  MUledge,  62. 

Bills  of  Exchange,  &c.  2-^;  Coubts  of  thx  United  States,  6.  11-16; 

Fraud;  Beyenue  Laws,  1. 

POOR  DEBTOR. 
Bond,  2. 

PRACTICE- 

1.  A  State  having  been  duly  served  with  process,  and  not  appearing,  the  ooort,  at  tlie 
next  term  after  the  return  term,  made  an  order  that  judgment,  by  default,  should 
be  given  against  the  State,  unless  an  appearance  should  be  entered,  or  cause  showily 
.by  the  first  day  of  the  next  term.     Chisholm  v.  GeorgiOj  16. 

2.  An  appearance  by  attorney  cures  an  irregularity  in  not  directing  the  writ  to  and 
having  it  served  by  a  proper  officer.    Knox  v.  Summers,  649. 

8.  A  plea  in  the  admiralty  by  one  partner,  in  behalf  of  himself  and  his  copartnen,  llie 
rejoinder  being  signed  by  a  proctor  for  all  the  defendants,  amounts  to  a  legal  appear- 
ance of  all  the  defendants.    HtUs  v.  Ross,  247. 

4.  After  a  judgment  for  want  of  a  plea,  it  has  been  the  practice  in  Yii^nia  to  aDow 
any  special  plea  to  the  merits  to  be  filed  at  the  next  term,  but  at  any  subsequent 
term  it  was  a  matter  of  mere  discretion  whether  to  grant  the  leave.  Resler  v.  She- 
hee,  861. 

5.  The  death  of  the  only  counsel  of  a  party,  so  recentiy  before  the  tenn,  that  sufficient 
time  to  employ  other  counsel  and  have  the  case  prepared  for  argument  had  not 
elapsed  when  the  term  began,  is  cause  for  continuing  a  case  of  magnitude  and  diffi- 
culty.   Hunter  v.  Fairfaafs  Devisee,  238. 

6.  Under  the  practice  of  the  courts  of  Rhode  Island,  as  adopted  by  the  Judiciary  Act, 
(1  Stats,  at  Large,  78,)  tiie  entry  of  a  de&nlt,  after  a  plea  of  the  general  issue, 
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no  smUUer  being  on  the  record,  does  not  operate  a  discontinuance,  and  a  judg* 
ment  on  the  default  is  valid.    Brown  v.  Van  Braam,  254. 

7.  Under  the  same  practice  the  court  may  assess  the  damages  in  an  action  of  assumpsit 
on  a  foreign  bill  payable  in  pounds  sterling.    76. 

8.  The  judgment  of  the  high  court  of  appeals  of  Maryland  being  reversed,  and  that  of 
the  general  court  affirmed,  the  mandate  for  execution  goes  to  the  general  court,  and 
costs  in  both  the  Maryland  courts  are  allowed.     Gierke  v.  Harwood^  253. 

9.  It  is  not  error  to  refuse  to  give  an  instruction  upon  an  abstract  question.  Hamiiton 
T.  Russel,  415. 

10.  The  court  is  bound  to  instruct  the  jury  on  a  point  of  law  relevant  to  the  issue,  if 
requested ;  but  if  the  verdict  conforms  to  what  that  instruction  ought  to  have  been, 

•  there  is  no  error.    Douglass  v.  McAllister,  686. 

Courts  of  the  United  States,  22.  28.  25.  26 ;  Damages,  5 ;  Deposition,  4 ; 
ExECUTQ]^  &c.,  2 ;  New  Trial  ;  Writ  of  Error,  passinu 

PRESIDENT. 

Instructions  from  the  President  to  the  commander  of  a  public  armed  vessel  of  the 
United  States,  to  do  an  illegal  act,  do  not  justify  the  officer  in  doing  it,  nor  so  far 
escuse  him  as  to  exempt  him  from  the  payment  of  damages.    LiUle  v.  Barreme,  465. 

PMVATEEIL 

The  owners  of  a  privateer  are  responsible  to  all  concerned,  for  the  conduct  of  their 
agents,  the  officers  and  crew  of  the  privateer.  The  measure  of  that  responsibilify 
is  the  full  value  of  the  property  injured  or  destroyed.    Del  Col  v.  Arnold,  248. 

Capture,  1.  3. 

PRIZE. 

1.  Prize  agents,  who  receive  the  proceeds  of  sales  of  prizes,  and  pay  them  over  to  the 
captors  without  an  order  of  the  court,  are  responsible  to  the  owners  of  the  captured 
property  for  the  net  amounts  so  received  by  them,  in  case  restitution  b  decreed. 
Hills  V.  Rossy  247. 

2.  If  a  decree  of  condemnation  by  the  circuit  court  was  rightful  when  pronounced, 
but  by  reason  of  a  subsequent  treaty  the  claimant  has  since  become  entitled  to  resti- 
tution, this  court  on  appeal  must  order  it     United  States  v.  Schooner  Peggy,  858. 

3.  Condemnation,  subject  to  an  appeal,  is  not  final,  and  so  not  definitive,  within  the 
meaning  of  our  treaty  with  France  of  the  21st  of  December,  1801.    lb. 

4.  A  sentence  of  condemnation  as  prize,  does  not  establish  any  particular  fact,  without 
which  the  sentence  may  have  been  rightly  pronounced.    Mcdey  v.  Skattuck,  642. 

Capture;  Courts  of  the  United  States,  2-6.  27.  29.  31.  82;  Damages,  4; 

Jurisdiction. 

PROCTOR. 
Practice,  8. 

PROCESS,  SERVICE  OF. 

1.  Process  against  a  State  is  to  be  served  on  the  chief  executive  magistrate  and  the 
attorney-general  of  such  State.     Grayson  v.  Virginia,  288. 

2.  A  subpoena  in  equity  to  a  State  is  to  be  served  sixty  days  before  the  return  day,  and 
if  the  State  do  not  appear  on  the  return  day  the  plaintijQT  may  proceed  ex  parte.  lb, 

8.  Leaving  a  copy  of  a  subpcena,  in  a  suit  against  a  State,  at  the  house  of  the  governor, 
is  a  sufficient  service  on  him.    Huger  v.  South  Carolina,  258. 

VOL.  I.  57 
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4.  Sernce  of  procen  on  tihe  Goyernor,  and  Attomej-Genenl  of  a  State,  is  rafficaent 
service  on  tiie  State.    Chisholm  ▼.  Georgia^  16. 

PROmBmON,  WMT  OF. 

COUBTS  OF  THE  UNITED  StATE8,  80. 

PUBLIC  AGENT. 
Agent,  1 ;  Contkact,  S. 

PUBLIC  LANDS. 
Land  Laws. 

QUI  TAM  ACTION. 
District  of  Columbia,  5.  6 ;  Limitations  of  Actions,  1. 

RECORD. 

COUBTS  OF  THE  UNITED  STATES,  11-14.  21-28.  28 ;  WbIT  OF  EbROB,  11.  12. 18-28- 

REGISTRATION. 
Deed  ;  Frattdulent  Conyetance,  1.  2 ;  Mortgage. 

RENT. 

Statute,  18. 

REVENUE  LAWS. 

1.  A  plea,  hy  a  collector  of  customs,  that  the  bond  of  an  importer  -was  due  and  nnpsid 
on  the  5th  of  November,  shows  cause  for  rejecting  a  bond  tendered  on  the  7th  of 
November,  and  is  good  on  special  demurrer.     Olney  v.  Arnold,  285. 

i.  Under  the  act  of  July  11,  1798,  (1  Stats,  at  Large,  594,)  a  judgment  by  de&nit 
taken  on  a  collector's  bond,  the  writ  not  having  been  served  fourteen  days  before  the 
return  day  thereof,  is  erroneous.    JDobynes  v.  United  Stales^  567. 

8.  The  2d  section  of  the  act  of  May  10,  1800,  (2  Stats,  at  Large,  72,)  did  not  affect 
the  commissions  of  collectors  upon  mone3r8  received  for  duties  on  goods  imparted 
before  that  act,  though  such  moneys  were  not  received  until  after  June  80, 1800. 
UniUd  States  v.  Heik^  617. 

4.  Under  the  act  of  June  5th,  1794,  (1  Stats,  at  Large,  884,)  duties  did  not  accme  on 
refined  sugar  while  it  remained  in  the  manufactory  unsold,  and  consequently,  when 
this  act  was  repealed  by  the  act  of  April  6th,  1802,  (2  Stats,  at  Lai^  148,)  the 
saving  of  duties  which  had  accrued,  did  not  apply  to  such  sugars.  Pennington  v. 
Coxey  489. 

5.  Under  the  19th  section  of  the  act  of  February  18th,  1798,  (1  Stats,  at  Laige,  818,) 
goods  are  liable  to  forfeiture,  though  they  did  not  belong  to  the  master,  owner,  or 
any  mariner  of  the  vessel  in  which  they  were  imported,  and  though  the  duties  were 
paid  on  them  at  the  port  of  entry.    Priestman  v.  United  States^  821. 

SALE. 
Bills  of  Exghaiioe,  &c.,  7-9;  Contract,  4. 

SALVAGE. 

1.  The  tight  to  salvage  on  recapture  is  recognized  and  regulated,  not  created,  by  acts 
of  congress.    Talbot  V.  Seeman,  381. 

2.  Neutral  property  is  generally  to  be  restored  without  salvage,  but  if  the  recaptoie  is 
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lawfol,  and  a  meritorious  seirice  is  rendered,  by  relieving  it  fix>m  real  and  imminent 
danger  of  condemnation,  salvage  is  due.   /  b, 

3.  Its  amount,  not  being  regulated  by  any  posidve  law,  milst  be  reasonable  in  reference 
to  the  peril  from  which  the  property  was  relieved,  and  the  danger  incurred  in  re- 
lieving it.   lb, 

4.  One  sixth  of  the  net  value  awarded,   lb. 

5.  Salvage.  Two  fifths  allowed ;  one  third  of  the  salvage  compensation  awarded  to 
the  owners  of  the  saving  vessd  and  cargo.    Mason  v.  Ship  Blaireau,  479. 

6.  Forfeiture  of  the  share  of  the  master  of  the  saving  vessel  decreed  on  account  of 
embezzlement   lb, 

7.  The  share  of  an  apprentice  belongs  to  him  and  not  to  his  master,    lb, 

8.  A  mariner  of  the  vessel  saved,  left  on  board  when  she  was  deserted  by  her  officers 
and  crew,  and  who  aided  in  the  salvage  service,*  is  entitled  to  a  share  of  the  came* 
pensation.    lb, 

9.  Hie  admiralty  courts  of  this  country  may  take  jurisdiction  of  a  case  of  salvage  of 
one  foreign  vessel  by  the  officers  and  crew  of  another  foreign  vessel,  at  the  instance 
of  the  latter.   1  b. 

Courts  or  ths  United  States,  Si ;  Insurance,  6 ;  Statutes,  9. 

SEIZURE. 
Inbxtrance,  1 ;  International  Law,  8. 4 ;  Statutes,  9. 

SERVICE. 
Process,  &c. 

SHIPPING. 

A  charter-party  which  lets  the  whole  tonnage  of  a  vessel  for  a  voyage,  and  contains 

covenants  by  the  owner  that  the  outward  and  homeward  caxgo  shall  be  delivered, 

dangers  of  the  seas  excepted,  and  that  he  will  keep  the  vessel  apparelled  and  manned 

during  the  voyage,  does  not  make  the  hirer  owner  pro  hoc  vice,    Hooe  v.  Orover^ 

Tnan,  397. 

Statutes,  6-9, 16. 16. 

SLAVES. 

Under  the  act  of  assembly  of  Virginia,  of  December  17,  1792,  a  slave  did  not  become 
free  by  being  brought  into  that  State,  if  his  master,  within  one  year  thereafter,  re- 
moved thither  to  reside,  and  took  the  oath  prescribed  by  the  law.    Scott  v.  Neffro 

London^  595. 

Admiralty,  2. 

STATE. 

Proclamation  was  made  on  an  action  against  the  State  of  New  York,  "  That  any  per- 
son having  authority  to  appear  for  the  State  of  New  York,  is  required  to  appear 
accordingly,"  and  no  person  appearing,  it  was  ordered  on  motion  of  the  plaintiff's 
counsel,  that  "  unless  the  State  appeared  by  the  first  day  of  the  next  term  to  the 
suit,  or  showed  cause  to  the  contrary,  judgment  would  be  entered  by  defiiult 
against  the  said  State.     Oswald  v.  New  York^  12. 

Constitutional  Law,  7. 10-18 ;  Practice,  1 ;  Process,  &c. 

STATUTES. 

1.  A  repealing  act,  and  an  act  suspending  it,  passed' at  the  same  session,  are  to  be  con- 
strued so  that  both  may  have  effect,  if  possible.    Brown  v.  Barry ^  8  D.  865  •  •  •  •  261. 

2.  The  Virginia  act  of  1 785,  declaring  the  commencement  of  acts  to  be  fitnn  the  day 
on  which  they  in  &ct  pass,  does  not  apply,  because  both  laws  were  passed  at  the 
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same  seasion,  and  the  question  is,  whether  one  changes  the  other,  and  ihs  is  the 
special  case  provided  for  by  the  8d  section  of  the  act  of  1 789.    lb. 
S.  Where  the  act  of  1 785  does  not  apply,  the  rule  in  the  British  parliament,  tiat  acts 
of  the  same  session  have  effect  from  the  same  day,  obtains  in  Virginia.   lb, 

4.  The  9th  section  of  the  act  of  assembly  of  North  Carolina,  passed  in  1716,  concern- 
ing the  proving  of  wills,  &c.,  was  repealed  by  the  act  of  1789,  c.  23,  and  the  declara- 
tion to  the  contrary,  contahied  in  the  act  of  1799,  c.  26,  is  inoperative  as  to  cases 
before  the  passage  of  this  last-mentioned  law.     Ogden  v.  Blachledge,  490. 

5.  Under  the  7th  section  of  the  act  of  March  2, 179?,  (1  Stats,  at  Large,  716,)  France 
was  to  be  deemed  an  enemy  of  the  United  States  in  March,  1799,  and  a  French 
privateer  having  captured  an  American  vessel,  a  public  armed  vessel  of  the  United 
States  was  entitled  to  salvage  on  recapture.    Bos  v.  Imffy,  322. 

6.  It  is  not  a  violation  of  the  act  of  congress  of  June  13, 1798,  (1  Stats,  at  Lai^,  565,) 
for  the  master  of  a  vessel,  driven  by  stress  of  weather  to  enter  into  a  French  port, 
and  there  land  her  cargo,  part  being  seized  for  the  use  of  the  government,  and  the 
residue  not  permitted  to  be  rebiden,  or  sold,  except  for  the  produce  of  the  country, 
to  take  away  such  produce.    Hallet  v.  Jenks,  560. 

7.  A  vessel  and  cargo  belonging  to  one,  who  though  bom  in  the  United  States,  was  a 
resident  in  a  Danish  island,  and  had  taken  an  oath  of  allegiance  to  the  king  of 
Denmark,  is  not  liable  to  forfeiture  under  the  act  of  the  27th  of  February,  1800, 
(2  Stats,  at  Large,  7,)  suspending  intercourse  with  France.  Murruy  v.  Schooner 
Charming  Betsey^  450.     Sands  v.  Knox,  649. 

8.  A  person  thus  circumstanced  is  not  under  the  protection  of  the  United  States,  lb.  lb. 

9.  The  dth  section  of  the  act  of  the  9th  of  February,  1799,  (1  U.  S.  Stats,  at  Large, 
615,)  does  not  authorize  the  seizure  of  a  vessel  bound  from  a  French  port  Little  v. 
Barreme,  465. 

10.  Under  the  act  of  March  8,  1797,  s.  5,  (1  Stats,  at  Large,  515,)  the  United  States 
are  entitled  to  a  priority  of  payment,  but  not  to  a  lien.     United  Stales  v.  Hooe,  531. 

11.  Mere  inability  to  pay  all  his  debts  does  not  bring  a  debtor  within  this  act.    lb. 

12.  The  assignment  mentioned  therein  is  of  all  the  property  of  the  debtor,  leaving  him 
in  a  state  equivalent  to  technical  insolvency.    lb. 

IS.  The  5th  section  of  the  act  of  the  3d  of  March,  1797,  (1  Stats,  at  Large,  512,)  giving 
a  preference  to  the  United  States  in  cases  of  insolvency,  is  not  confined  to  persons 
accountable  for  public  money,  but  extends  to  debtors  of  the  United  States  generally. 
United  States  v.  Fisher,  496. 

14.  Congress  has  power  to  make  such  a  law.  lb. 

15.  Under  the  act  of  December  31, 1792,  s.  4,  (1  Stats,  at  Large,  289,)  the  absoLnte 
property  in  a  vessel  does  not  vest  in  the  United  States  on  the  taking  of  the  &lse 
oath.  Some  act  must  be  done  manifesting  the  intention  of  the  govenmient  to  take 
the  vessel  and  not  its  value.     United  States  v.  Orundy,  599. 

16.  If  the  government  elects  to  take  the  value,  it  can  be  recovered  only  in  an  action 
against  the  person  who  committed  the  offence,  and  the  &cts  must  be  specially  de- 
clared on.  lb. 

1 7.  A  justice  of  the  peace  within  the  District  of  Columbia,  is  an  officer  of  the  United 
States,  within  the  meaning  of  that  clause  of  the  act  of  congress,  (1  Stats,  at  Laige, 
272,  sec.  2,)  exempting  certain  persons  from  the  performance  of  militia  duties,  and 
is  not  subject  to  the  jurisdiction  of  a  courtr-martial.     Wise  v.  Withers^  697. 

18.  Perpetual  ground-rent,  reserved  in  a  deed  made  in  1779,  payable  in  the  current 
money  of  Virginia,  is  not  to  be  reduced  by  the  scale  of  depreciation  under  the  Act 
of  Assembly  of  1781,  c.  22,  but^  the  actual  annual  value  in  1779  is  to  be  paid  in 
specie  or  its  equivalent.    Faw  v.  Marsteller,  428. 

CoNFiscATiox ;  District  of  Columbia,  4-6 ;  Executors,  &c.,  2;  Land  Laws; 
Limitations  of  Actions,  1.  3 ;  Revenue  Laws  ;  Slaves. 
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STATUTES  OF  THE  U.  S.  BEFERRED  TO  IN  TIDS  VOLUME. 

1789,  July  81,  Duties.    1  StatB.  at  Large,  29. 

8. 21.  p.  42 United  States  ».  Fisher, 496 

1789,  Sept  24,  Judiciary  Act    1  Stats,  at  Large,  78. 

Georgia  v.  Brailsford, 4 

8S.  18. 14.  pp.  80.  81*  •  •Chisholm  v.  Georgia, 16 

8. 8.  p.  76 Ware  v,  Hylton, 164 

8. 5.  p.  85 Olney  v.  Arnold, 286 

88.  21.  22.  pp.  88.  84-  •  -TViscart  v.  Dauchy, ; • •• 240 

Brown  ©.  Van  Braam, 254 

8. 22.  p.  84 Wilson  r.  Daniel, 284 

8. 11 .  p.  78 Turner,  r.  Bank  of  North  America, 811 

8. 11.  p.  78 Mossman  r.  Higginson, 818 

8. 22.  p.  84 Rutherford  v.  Fisher, 818 

8. 18.  p.  81 Marbuiy  v. Madison, 868 

United  States  v,  Hooe, • 419 

8. 81.  p.  90 Wilson  v.  Codman,. 556 

8. 11.  p.  78 Strawbridge  t?.  Curtis, 575 

88. 12.  28.  pp.  78.  85*  •  •  Gordon  v.  Caldcleugh, 576 

8. 80.  p.  89 Buddicum  v.  Kirk, 584 

8. 18.  p.  88 ' Knox  v.  Summers, 649 

1789,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  112. 

8. 82.  p.  119 Adams  v.  Woods, 492 

1790,  August  4,  Duties.    1  Stats,  at  Large,  145. 

s.  41.  p.  168 Olney  v,  Arnold, 285 

United  States  v.  Fisher, 496 

1792^  March  28,  Pensions.    1  Stats,  at  Large,  248. 

Haybum's  Case, 8 

Marbuiy  v,  Madison, 868 

1792,  May  2,  Reyenue.    1  Stats,  at  Large,  259. 
8. 18.  p.  268 United  States  v.  Fisher, 496 

1792,  May  8,  Militia.    1  Stats,  at  Large,  271. 
8.  2.  p.  2 72 Wise  v.  Withers, 597 

1792,  December  81,  Registry  of  Ships.    1  Stats,  at  Large,  287. 
8.  4.  p.  289 United  States  v.  Grundy, 599 

1798,  February  18,  Enrolling  Coasting  Vessels,  &c.    1  Stats,  at  Large,  805. 
88. 19. 3B,  pp.  813. 816.  .Priestman  v.  United  States, 821 

1798,  February  28,  Invalid  Pensions.    1  Stats,  at  Large,  824. 

Haybum's  Case, 8 

Marbury  ».  Madison, 868 

1794,  March  22,  Slave  Trade.     1  Stats,  at  Large,  847. 

Adams  »,  Woods, 492 

United  States  r.  Schooner  Sally, 513 

57  • 
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1794,  May  22,  Exportation  of  Arms.    1  Stats,  at  Lai^  369. 

United  States  r.La  Vengeance, * 280 

1794,  June  5,  Tax  on  Carriages.    1  Stats,  at  Laxge,  873. 

Hylton  r.  United  States, 150 

1794,  June  5,  Duties  on  Snuff  and  Segars.    1  Stats,  at  Large,  884. 

Pennington  v.  Coxe, 489 

1794,  June  7,  Invalids.    1  Stats,  at  Large,  892. 

Marbury  ».  Madison, 868 

1795,  February  14,  Compensation  of  Collectors.    1  Stats,  at  Large,  416. 

United  States  v,  Heth, 617 

1795,  March  8,  Recovery  of  Debts  due  United  States.    1  Stats,  at  Laige,  441. 

United  States  v.  Fisher, 496 

1796,  May  18,  Sale  of  Lands  of  United  States.    1  Stats,  at  Large,  464. 

Marbury  t;.  Madison, • 868 

1797,  March  8,  Compensation  of  Collectors.    1  Stats,  at  Large,  502. 

United  States  v,  Heth, 617 

1797,  March  8,  Accounts  of  Beceivers  of  Public  Money.    1  Stats,  at  Large,  512. 

United  States  v.  Fisher, 4^6 

8.  5.  p.  515 United  States  v.  Hooe, 581 

1798,  May  28,  To  protect  Commerce  of  United  States.    1  Stats,  at  Laige,  561. 

Talbot  V.  Seeman, 831 

1798,  June  18,  To  suspend  Intercourse  with  France.    1  Stats,  at  Laige,  565 

Bas  9.  l^ngy, 822 

1798,  June  25,  Defence  of  Merchant  Vessels.     1  Stats,  at  Large,  572. 

Talbot  V,  Seeman, 381 

1798,  June  28,  To  protect  Commerce.    1  Stats,  at  Laige,  574. 

Bas  w.  Ungy, i 322 

Talbot  ©.  Seeman, 8Sl 

1798,  July  9,  To  protect  Commerce.    1  Stats,  at  Laige,  578. 

Talbot  V.  Seeman, 881 

United  States  v.  Peggy, 858 

1798,  July  11,  Compensation  of  Collectors.    1  Stats,  at  Large,  591. 

SS.  18. 15.  pp.  698. 594.  .United  States  v.  Fisher, 496 

«.  14.  p.  594 Dobynes  v.  United  States, 567 
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1798,  July  16,  Direct  Tax.    1  Stats,  at  Lai^,  597. 

United  States  v.  Fisher, 496 

1799,  Febmary  9,  Intercourse  with  France.    1  Stats,  at  Large,  618. 
8.  5.  p.  615 Little  v.  Barreme, 465 

1799,  March  2,  Compensation  of  Collectors.    1  Stats,  at  Large,  704. 
8.  2.  p.  706 United  States  ».  Hetb, 617 

1799,  March  2,  Goyernment  of  Navy.    1  Stats,  at  Larges  709. 

0.  7.  9.  p.  716 Bas  ».  Tingy, 822 

a  7.  p.  716 Talbot  v.  Seeman, 881 

1799,  March  2,  Collection  of  Duties.    1  Stats,  at  Large,  627. 
8.  65.  p.  676 United  States  r.  Fisher, 496 

1800,  Febmary  27,  To  suspend  Intercourse  with  France.    2  Stats,  at  Large,  7. 

Pennington  v.  Coxe, 489 

Maley  v.  Shattuck, 642 

1800,  March  8,  Salvage.     2  Stats,  at  Large,  16. 

Bas  r.  Tlngy, 822 

Talbot  V.  Seeman, 881 

1800,  April  4,  Bankruptcy.    2  Stats,  at  Large,  19. 
6.  62.  p.  86 United  States  ©.  Tisher, 496 

1800,  Febmary  13,  Compensation  of  Collectors.    2  Stats,  at  Large,  72. 
B.  2.  p.  72 United  States  v.  Heth, 617 

1801,  May  10,  Organization  of  Courts  of  Umted  States.    2  Stats,  at  Large,  87. 

8. 88.  p.  98 United  States  v.  Hooe, 419 

1801,  February  27,  District  of  Columbia.    2  Stats,  at  Large,  108. 

United  States  r.  Simms,*  •  •  - 408 

1801,  March  8.  District  of  Columbia.    2  Stats,  at  Large,  115. 

United  States  v.  Simms, 408 

1802,  April  6,  Repeal  of  Taxes.    2  Stats,  at  Large,  148. 

Pennington  ».  Coxe, 489 

1802,  April  29,  Judiciary.    2  Stats,  at  Large,  156. 

8.  9.  p.  168 Stuart  t;.  Laird, • 414 

United  States  v,  Hooe, .419 

1808,  March  8,  Judiciaiy.    2  Stats,  at  Large,  244. 

Wiscart  v.  Dauchy, 240 
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BUdno  V.  The  Ship  Charles  Carter, S19 

United  States  v.  Hooe, 419 

SUGAR 
BsvxNXTE  Laws,  4. 

SUEETIES. 
Bond,  2. 

TAXES. 

A  tax  on  carriages,  under  the  act  of  Jane  5th,  1 794,  (1  Stats,  at  Large,  373,)  is  not  a 
direct  tax,  and  so  not  required  by  the  constitution  to  be  laid  according  to  the  censos. 
HifUon  v.  The  United  States,  150. 

TENDER. 

It  requires  an  express  stipulation  to  entitle  a  party,  making  a  tender,  to  demand  a 
release  before  he  deliTcrs  what  is  tendered.    Hepburn  v.  Auld,  419. 

TREASON. 
Bail. 

TREATIES. 

1.  Under  the  nineteenth  article  of  the  treaty  with  France,  a  privateer  has  a  rig^t  to 
make  repairs  in  our  ports.    Moodie  t.  Skip  Phoebe  Anne,  237. 

2.  The  replacement  of  her  force  is  not  an  augmentation  of  it.  lb. 

8.  The  4di  article  of  the  definitiye  treaty  of  peace,  between  the  United  States  and 
Great  Britain,  concluded  on  the  3d  of  September,  1788,  enables  British  crediton 
to  recover  debts,  previously  contracted  to  them  by  our  citizens,  notwithstanding  a 
payment  of  the  debt  into  a  State  treasury  had  been  made  during  the  war,  under  the 
authority  of  a  State  law  of  sequestration.    Ware  v.  Hylton,  164. 

Intebnatioital  Law,  1 ;  Limitations  of  Actions,  2 ;  Prize,  2.  3. 

UNITED  STATES. 
District  op  Columbia,  5.  6 ;  Statutes-,  10-16. 

USURr. 
Contract,  2. 

VENDOR  AND  PURCHASER 
A  material  misrepresentation  by  a  vendor,  though  made  by  mistake,  must  be  made 
good ;  if  it  is  not  in  his  power  to  do  it  specifically,  then  by  way  of  damages.   MTer- 
ran  v.  Taylor,  577. 

WARRANT. 

A  warrant  of  commitment  held  illegal,  because  it  did  not  state  sOme  good  caiue  ceitaia 
supported  by  oath.    Ex  parte  Burford,  688. 

WILL. 
Statutes,  4. 
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WITNESS. 

In  a  suit  between  the  original  owner  of  a  settlement  right  and  one  churning  the  land 
under  an  assignee  of  that  owner,  such  assignee  is  a  competent  witness  to  prove  that 
he  never  owned  the  land  and  never  assigned  the  warrant     Wilson  t.  Speedy  582. 

WRIT. 
Marshal. 

WRIT  OF  ERROR. 

1.  The  22d  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  84,)  authorizes  a  writ  of 
error  only  after  a  final  judgment  or  decree.    Rutherford  v.  Fisher,  818. 

2.  Writs  of  error  to  remove  causes  to  this  court  from  inferior  courts  can  regularly  issue 
only  from  the  clerk's  office  of  this  court     West  v.  Barnes,  2. 

8.  The  removal  of  suits  from  the  circuit  court  into  the  supreme  court  must  be  by  writ 
of  error  in  every  case,  whatever  may  be  the  original  nature  of  the  suits.^  Blaine  y. 
Ship  Charles  Carter,  819. 

4.  A  writ  of  error  must  be  returned  and  entered  at  the  return  term.  If  a  term  inter- 
vene, the  objection  is  fatal,  and  the  error  is  not  capable  of  being  removed  by  any 
amendment    Hamilton  v.  Moore,  265. 

5.  A  rule  having  been  obtained  by  defendant  in  error,  at  the  opening  of  the  court,  that 
the  plaintiffs  appear  and  prosecute  their  writ  of  error  within  the  term,  or  suffer 
a  non  pros.,  and  it  being  found  that  errors  had  been  assigned  in  the  court  below, 
and  a  joinder  in  error  entered  here,  the  rule  was  changed  to  the  following :  "  That 
unless  the  plaintiff  in  error  appear  and  argue  the  errors  to-morrow,  a  non  pros,  be 
entered.  The  plaintiffs  not  appearing,  a  non  pros,  was  entered  according  to  the 
rule.    Hazlehurst  v.  United  States,  810. 

6.  A  citation  not  served  is  as  no  citation.    Lloyd  v.  Alexander,  426. 

7.  A  writ  of  error  will  be  quashed  if  not  accompanied  by  a  citation,  lb. 

8.  The  original  citation  to  the  defendant  in  error,  signed  by  the  judge,  must  be  re- 
turned.    Wilson  v.  Daniel,  284. 

9.  When  an  act,  passed  when  there  was  no  circuit  court  whose  term  would  not  be 
finished  more  than  forty  days  before  the  sitting  of  the  supreme  court,  required 
thirty  days'  notice  of  a  writ  of  error,  and  allowed  ten  days  for  filing  it,  and  the 
times  of  the  sessions  of  the  courts  had  been  altered,  but  no  alteration  made  respect- 
ing the  thirty  days'  notice,  it  was  announced  that,  "  for  the  present^"  the  court 
would  not  take  up  the  cause  if  the  citation  had  not  been  served  thirty  days,  until 
the  thirty  days  had  expired,  unless  the  defendant  in  error  should  appear.  Lloyd  v. 
Alexander,  426. 

10.  A  certiorari  will  be  awarded  upon  a  suggestion  that  the  citation  has  been  served, 
but  not  sent  up  with  the  writ  of  error.    Field  v.  Milton,  654. 

11.  If  the  plaintiff  in  error  does  not  appear,  the  defendant  may  either  have  the  plain- 
tiff called,  and  dismiss  the  writ  of  error,  with  costs,  or  he  may  open  the  record  and 
go  for  an  affirmance.    Montdet  v.  Murray,  570. 

12.  Where  the  only  certificate  by  the  clerk,  in  verification  of  the  record  below,  was: 
^  Copy.  Teste,  W.  M.,  clerk,"  it  was  held  that  the  verification  was  insufficient 
Wilson  V.  Daniel,  284. 

18.  A  writ  of  error  may  be  amended  by  filling  the  blank  left  for  the  return  day,  there 
being  enough  on  the  writ  to  amend  by.    Mossman  v.  Higginson,  818. 

14.  A  writ  of  error,  tested  in  the  vacation  after  the  last  term,  is  amendable.  Course  y. 
SUad,  819. 


^  Sed  vide  subseqaent  statute.    March  3, 1803. 


68a  INDEX. 

15.  The  omission  of  the  name  of  the  district  in  the  address  of  the  writ  is  not  material 
if  the  indorsement  and  attestation  show  the  district  lb. 

16.  A  majority  of  the  court  being  of  opinion  that  the  judgment  below  was  exToaeoaa^ 
but  being  equally  divided  whether  the  court  below  had  jurisdiction,  the  jad^mmt 
was  reversed,  but  no  venire  facias  de  novo  was  awarded.    Bingham  ▼.  Cabboi^  76. 

17.  A  plaintiff  may  assign  for  error,  want  of  jurisdiction  of  the  court  in  whidi  he 
instituted  his  suit     Capron  t.  Van  Noorden,  459.  • 

18.  A  writ  of  error  in  an  equity  cause  will  be  dismissed  if  the  record  contain  no  state- 
ment of  fact'     United  States  v.  Hooe,  419. 

19.  It  is  not  ground  for  reversing  a  decree  of  the  circuit  court  in  an  admiialfy  eanse, 
brought  up  on  a  writ  of  error  under  the  Judiciary  Act,  that  the  &cts,  on  whidi  the 
decree  was  founded,  do  not  appear  of  record.    Hills  v.  Ross,  162. 

20.  Under  the  Judiciary  Act,  in  cases  in  equity  and  admiralty,  a  statement  of  fiurts, 
made  by  the  circuit  court  on  the  record,  is  conclusive  of  aU  the  &cts  it  contains, 
even  if  all  the  evidence  comes  up  in  the  record.     Wiscart  v.  Dauchyy  240. 

21.  If  the  decree  in  an  equity  cause  finds  a  &ct,  that  is  such  a  statement  of  it  at  the 
Judiciary  Act  requires.   75. 

22.  The  decision  in  Wiscart  v.  Dauchy,  (3  D.  821,)  confinned.  Jennings  r,Brig  Per^ 
severance^  251. 

2S.  An  objection  that  counsel  fees  were  allowed  in  the  court  below  as  part  of  the 
damages,  cannot  be  entertained  unless  the  &ct  appears  by  the  record.  lb. 

Boin>,  5;  Costs,  2;  Courts  of  the  United  States,  9-11. 17-25;  Daicaoes, 
1.  2.  3 ;  District  of  Columbia,  4;  Exceptions;  Interest;  New  I^ual; 
Practice,  7 ;  Revenue  Laws,  2. 


1  But  see  the  case  for  a  statement  of  subsequent  legislation. 
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